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MEMOKANDUM. 

This  volume  contains  all  the  cases,  not  previously  reported,  which  are  ripe 
for  reporting  at  tiiis  date;  including  all  those  finally  determined  here  before 
the  sixth  of  June,  ult.  Under  the  statute  and  rules  of  court,  cases  of  the 
latter  date  are  still  open  to  motions  for  rehearing. 

AU  causes  finally  argued  at  the  August  term,  1875,  are  reported  as  of  that 
term;  although  all  except  four  of  those  included  in  the  present  volume  were 
determined  on  or  after  the  first  of  February  of  the  current  year. 

In  accordance  with  the  views  of  the  court,  where  there  was  oral  argument 
here,  the  counsel  who  appeared  here  are  alone  named  in  the  report  of  the 
argument  Where  a  cause  was  submitted  on  brie&,  the  names  of  counsel  are 
given  as  found  upon  the  brie&. 

Madison,  July  1, 1876.  0.  M.  C. 
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peal from  order  to  answer  on  vacating  judgment.  (2)  Statute  au- 
thoiizing    service    by  publication    must    be    strictly  followed. 

(3)  When  service  by  majling  summons  and  complaint  invalid. 

(4)  When  personal  service  on  one  of  two  defendants  without  the 
state  insuf&cient.  (5)  Defendants  irregularly  served  may  have  de- 
fault opened. 

Li/verpooly  London  <&  Globe  Inev/rance  Company  and 

another^  Heeve  and  another  v J20 

LyonSy  Jennings  v jjj 


Madison  Mutual  Insurance  Company ^  Joliffe  v /// 

Madison  Mutual  Insurance  Corripany,  Sherman  v, , . ,   104 
Magoon  v,  CallaJum 141 

Foreclosure  op  Land  Contract  :  Vacating  Judgment.  (1)  De- 
fendant not  required  to  deposit  money  alleged  to  have  been  paid. 
(2)  Allowed  one  year  for  making  payment,  (dj  Required  to  pay 
sum  admitted  to  be  due  as  a  condition  of  opening  judgment. 

Marsh  V.  Pugh ^07 

Evidence.  Contract  to  build  house  according  to  written  specifica- 
tions; oral  proof  of  plan  referred  to  in  specifications. 
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McRae  v.  Hogan  cmd  others s^9 
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Menk  v.  Steinfort J70 
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(3)  Inadmissible  evidence  r^ected  on  erroneous  gtomids.    (5)  Error, 
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Merriam  v.  Field jyS 

(1)  Sale  of  goods :  implied  warranty.  (2)  Error  in  instructions  not 
cured,    (d)  Exceptions  filed  after  trial.    Act  of  1874. 

Merrill  and  others  v.  Nightmgale  and  others 247 

Contract:  Goods  hade  to  Order.    (1)  Breach  of  warranty: 

Bights  of  purchaser. 
Evidence.    (2)  When  maker,  in  action  for  contract  price,  may  prove 

actual  value.    (3)  Order  of  proof  under  control  of  trial  court. 

(4)  Rebutting  evidence  as  to  breach  of  warranty. 

Reversal  of  Judoment.  (3)  No  fatal  error  where  appellant  not 
im'ured.    (5)  When  verdict  will  not  be  disturbed. 

Meyer  and  amMher  v.  ffanehett 4ip 

Agency:  Fraud.  (1,  8)  When  one  acting  as  vendor's  agent  pre- 
cluded from  cJaiming  for  services  as  agent  of  vendee. 

Practice.  (2)  Error  in  r^'ecting  matmal  evidence  not  cured  1^  a 
conect  statement  of  the  law  in  the  charge. 

Milwaukee^  City  of  Herzer  v j6o 

MiVwoAikee^  City  of  Seehawer  v 4op 

Mineral'  Pointy  City  of  and  another^  Wilson  v 160 

Moe  V.  Moe.    {Three  Appeals.) joS 

Changs  Of  Yenue:  Stat  of  Proceedings:  Affeal:  Dxyorce: 
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Temfobabt  Aumont.  (1)  Right  of  defendant  in  diyoroe  to 
have  Tenne  changed  to  his  county,  even  ^en  it  must  afterwaids 
be  removed  thence.  (3)  Demand  of  such  change  does  not  stay 
proceedings.  (2)  Double  ^peal  for  same  xelief.  (4)  Record  on 
appeal  from  order  for  temporary  alimony.  (5)  Power  of  court  to 
-which  the  cause  is  removed,  over  previous  allowances  for  tempo- 
rary alimony,  etc. 

Motion  to  admit  to  the  Ba/r  of  this  Courty  Ole  MosnesSy 

Esq sag 

Nonresident  attorneys  not  admissible  to  the  bar  o£  a  court  o£  this 
state. 

Mv/rjiheyy  In  re 286 

Cbiminal  Ck)NTEMPT.    Judgment  or  order  not  reviewaUe  on  appeal. 


Nightrngale  and  otherSy  Merrill  and  otJiers  v 247 

Northrup  v.  Trash 5/5 

Personal  Pbopebtt:  Right  of  Action.  (1)  Presumption  that 
dvTelling  forms  part  of  realty.  (2)  House  bdng  removed  becomes 
personalty  while  in  tratrntu,  (3)  One  who  has  no  possession  not 
gmlty  of  c(mvenion.  (4)  When  vendor  in  land  contract  can  not 
maintain  trover  or  replevin  for  house.  (5)  Vendor's  remedy  by 
proceeding  to  stay  waste. 

Northwestern  Mintual  Life  Inev/mnce  CompanA/y  Sully 

AdmWy  V JQ'; 

Northwestern  National  Insfwrarhce  CompamyyJohneonv.    87 


(y Dowdy  Pepper  and  others  v jj8 

Oleson  V.  Flom 75 

Reversal  of  judgment 

O^Malley  a/nd  otherSy  Stahl  v s^8 

Om/rOy  Svpervisors  of  v.  Kaime  and  others 468 

Peckhamy  E^triXy  Smith  and  anothery  Evfrsy  v 414 

Perry  v.  Williams Jjp 

Rights  and  liabilities  of  receiptor  for  property  seized  on  process. 
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Pepper  and  others  v.  (PDowd 5J<? 

Statute  of  Lihitations:  Adysbsb  Possession.  Idmits  of  oon- 
stradiye  advene  poesession  defined. 

PJuBniaa  Lead  Mmmg  cfe  SmeUmg  Compam/  v.  Sydnor 
€Mid  others 600 

Bbttermbitt  Act.  (1)  Applicable  to  leooveiy  of  andWided  interest 
(2)  Bemedy  by  independent  action,  under  sec  33.  (3)  Psooeeding 
in  ejectment  suit  must  be  commenced  before  judgment. 

Pierce  and  others  v.  Covert^  imp 252 

PABTinrasHip:  Dissolution:  Real  Estate.  How  real  properly  to 
be  disposed  of  on  decreeing  a  diasdation,  where  title  was  taken  by 
the  partners  in  their  individnal  names,  and  the  nndiyided  share  c^ 
one  conveyed  to  a  stranger;  there  being  other  assets  sufficient. 

Pierce  i).  Ketty^  imp ^68 

Practice  in  Supreme  Ck)X7RT.  Rehearing.  When  this  court  loses 
appellate  jurisdiction  of  acause. 

Pike  V.  Va/ughn  and  others ^pp 

Sale:  Deliyert  :  Statute  of  Frauds.  (1)  Title  to  logs  does  not 
pass  until  measured,  unless  so  agreed.  (2)  Question  d  delivery. 
Case  stated.  (3)  Parol  contract,  not  executed  1^  delivery,  void  un- 
der statute  of  frauds,  notwithstanding  subsequent  payments. 

Practice.  (4)  Practice  on  remanding  judgment  when  evidence  not 
before  this  court. 

Pitzner  v.  Shvwrdck J2g 

Neguobnce:  Railroad  Crossings.  (1)  Recovery  not  allowed  for 
injury  of  which  plaii)laff's  negligeiioe  was  the  proximate  cause. 
(2)  The  rule  applied  to  killing  of  cattle  where  defendant  has  left 
open  gate  at  raihoad  fturm-crossing.  (3)  Questions  of  negligence 
for  the  jury,  unless  proof  conclusive. 

Power  V.  Bochwdl S^S 

Judgment:  Presumption;  Costs.    (1, 4)  Presumptions  to  sustain 

judgment  for  costs,  on  appeal 
Justices*  Courts.  (2,  8)  What  actions  cognizable  therein. 
Discrbtionart  Costs.    (5)  In  circuit  court,  when  case  cognizaUe 

by  J.  P.    When  verification  of  original  com^daint  sufficient. 

Pri/agle  v.  Dtmn  and  others.    {Motion  for  rehearvng.)  .  43^ 
Practice:  Rehearing  after  Judgment.    (1)  General  rule  as  to 
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reheating  after  judgment    (2-4)  Rehearing  in  this  court,  after 
judgment  on  appeal. 

Pughy  Marsh  v S^7 


Bedmond  v.  The  OaUna  c6  Southern  Wisconsin  BaH- 
way  Company 426 

Justice's  Court.  (1)  Jurisdiction  of  statutory  action  against  rail- 
road company,  for  work  in  building  road. 

Railboad  Comfaky.  (2)  Liable  in  statntoiy  action  to  employees 
of  contractor  in  the  second  degree;  (3)  although  nothing  then  due 
such  contractor. 

Beeve  and  another  v.  The  Lwerpool,  London  &  Globe 

Insv/rance  Company  and  another ^20 

BuBDBN  OF  Proof.  Onus  on  defendant  in  action  by  indorsee  of  com- 
mercial i)aper  taiken  in  regular  course  of  business,  to  show  not  only 
fraud  but  that  plaintiff  is  chargeable  with  notice  of  it. 

Bookwelly  Power  V s^5 

Boiertsony  Swea/ringen  v , 462 

BvkeyseTy  Ba/rber  v jpo 

Bvssell  amd  a/nother  a;.  Lennon^, 570 

Exemption  from  execution  against  partnership  property. 

SohattscJvneider  v.  Johnson  and  others^ jS^ 

ChakgbofYenub.  (1)  Appealable  order.  Res  adjudicata.  Denial 
of  one  motion  does  not  bar  a  second.  (2)  Discretion  of  trial  court 
as  to  change  of  venue  for  prejudice  of  the  people  of  the  county. 

Scheike  v.  Johnson  and  others jS^ 

Reversal  of  judgment. 

Seehawer  v.  The  City  of  Milwaukee 4.0^ 

Change  of  Ybitue  for  prejudice  of  judge.  When  applicant's  affidavit 
upon  belief,  conclusive,  and  when  not  so. 

Sellers  v.  The  Union  Lumhervng  Compamf s^5 

HiOHWATB.    (1)  What  livers  of  this  state  are  highways? 
Statutes:    Fbakchisb.    (2)  Right  to  ta.ke  tolls  a  franchise.    (3) 
Statute  granting  franchise  must  designate  a  certain  grantee. 
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Shepardsony  Yates  v j/j 

Sherman  v.  The  Madison  Mutmal  Insurance  Company y  104. 

ksYYJiiu    (1)  Intendment  as  toiacts.    (2)  Condnsion  of  law  treated 

as  such,  thoo^  contained  in  finding  of  facts. 
Fibs  Iksukanob.   CB)  Waiver  of  condition  as  to  additional  insurance. 

(4)  Bnle  for  actjustment  of  losses  nnder  nonconcunent  policies. 

STmMfdciky  PUzner  v i2p 

SiegieH  and  others  v.  Stiles JJJ^ 

CosTBACTs:  Leoal  Houdats.  (1,  2)  Contracts  maturing  bj  their 
terms  on  a  legal  holiday  or  Sunday,  held  to  mature  the  next  pre- 
ceding day. 

CoirrBACTs:  Dahagbs:  Mabkbt  Pbics:  Etidekcb.  Evidence  of 
market  price  at  McGregor,  Iowa,  admitted  to  show  market  price  at 
Prairie  du  Chien,  in  this  state. 

SUverihom  Lead  Mining  <&  Smelting  Compam/  and 

othersj  Heath  v 146 

Smithy  imp.y  Ghwrch  v 492 

Smith  and  anothery  Ex*rSy  v.  Peckhaariy  Ex^trioi. 414 

AcnoK  BY  FoBEioK  ExECUTOB:  Pleading:  Pbobatb  Coubt. 
(1)  When  foreign  executor  may  sue  here.  (2)  How  plaintiff  *8  mere  '^ 
disainliiy  must  be  pleaded.  (3)  Query  as  to  reversal  of  judgment 
for  plaintiff  *8  disability.  (4)  Howqueetionof  disability  of  claimant 
in  probate  court  must  be  raised.  (5}  When  foreign  executor  may 
maintain  appeal  from  probate  court,  his  prior  disability  being  re- 
moved after  the  appeal.  (6)  What  probate  court  hafl  jurisdiction 
of  wilL  One  suing  as  executor  must  allege  testator*s  residence  at 
death. 

Smith  V.  Watty  imyp 5/^ 

FoBECLOSUBE  OF  MoBTOAGE.  Adjustment  of  equities;  holder  of 
second  mortgage  not  including  homestead,  cannot  have  that  first 
sold  under  prior  mortgage. 

Cosn  ON  Appeal. 

Sobey  and  others  v.  Thomas  and  another ji/ 

Evidence.  (1)  Rule  as  to  positive  and  negative  evidence,  when  in- 
applicable. 

Mining  Leases.    (2,  8)  Lease  of  exclusive  right  to  work  a  certain 
range,  construed.    (4)  Mining  statutes  construed,  and  held  iniq^ 
plicable  where  rights  are  defined  by  contract. 
V0L.XXXIX.— 2 
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St  Joseph  Fvre  <&  Marine  Insurance  Company^  TToZ- 

ters  V , , • . . .  ^Sfi 

Stahl  V.  (yMaUey  and  others » J2S 

TowK  Trbabubeb.    (1)  Bound  to  ezecote  wuiraat  as  xeoemd;  ean 

not  ooRGct  enora.    ^)  When  liable  on  his  bond. 
PsAcncK.    (3)  Oaxise  remanded  fat  new  trial  yfhea  leoord  doet  not 

show  amount  for  which  judgment  should  go.  >, 

State^  Carpenter  v 2yi 

State^Hall  v 7p 

State  ex  rel.  Posey  v.  Stipervisors  of  Crawford  Coimty^  £9^ 

CoNVTBUcnoN  OF  Official  Reoobdb.  (1)  General  rule  of  constrac^ 
tioa.  Presumption  as  to  records,  whece  aeathoc^  appears.  (2) 
Effeotof  resolution  that  a  ceitain  ocder  be  entered  on  the  journal. 
(3)  Record  as  to  presence  and  votes  of  members,  construed. 

Stemforty  Menk  io , , j/o 

StileSj  Sieghert  and  others  v.  ....^ jjj 

Stowell  and  others  v^  Eldred^ di^: 

OoN^JLCts:    Eyidencb:    Pbincipal  lkd  Agbnt.    Fobpbiturb: 
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traot  under  seal  by  ageotin  hia  own  name:  General  rule  and  er- 
c^ytions.  (3)  Pand  evidence  that  contract  was  made  for  benefit  of 
third  penon.  (4)  Contcact  hj  A.  hx  assignment  to  him  of  judg* 
meat  against  B. :  Debuilt  before  assignment,  after  payments  witii 
B.*8  property;  Rights  of  A.:  Bights  of  B.  in  action  against  him 
on  the  judgment. 

Pleading:  Yabianob;  EquiTABLB  CotmritBCLAiK.  (S)  When 
averments  in  answer  will  be  treated  as  counterclaim.  (6)  Allega- 
tion of  legal  defense,  with  evidence  of  equitable  counterclaim.  (7, 8) 
Action  on  judgment:  equitable  counterclaim  on  the  ground  that 
judgment  plamtiff',  called  as  a  witness  lor  defendant,  testified 
falsely  as  to  6M!ts  within  his  knowledge. 

Practiob:  Amendment.  (9)  Amendment  of  complaint  alter  re- 
versal dt  judgment. 

JSv^pervisors  of  Columbia  Coijmty^  Baker  v ^ff 

Svpervisors  of  Crawford  County ^  State  ex  rel.  Posey  v.  S9^ 
Supervisors  of  Omro  v.  Kaime  and  others ^8 

Town  Treasurer:  Bond:  Surbtt.  (1)  Failure  io  approve  bond 
does  not  relieve  treasurer  or  sureties.  (2)  Liability  of  surety  in 
case  of  annual  office.    (3)  Duty  of  town  supervisors  in  appinnting 
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treanneroiiTacaiiQf.  (4$  Wheii  izeasaxer  and  iuralids  InUe  alter 
nrpimb'oin  of  originftl  term.  (5)  liability  for  km  throogh  failaxe 
of  bank. 

8v>earingen  v.  JBoiertson ^^ 

Stetote  of  HmifatajCniB. 

SydnOTfPAcma  Zdod  Mmmg  db  SmeUmg  Com^pa/wyo.  600 

Teidj  Orootemaat  v S7^ 

ThamoB  V.  Jones 12^ 

Bakkbxtftot:    Discharge  in,  cannot  be  impeached  in  a  state  coxxrL 

Thomas  o/nA  (mother^  Soley  and  others  v j// 

Toion  qf  BarahoOj  MixUhews  v 6^4: 

Tnjbphagevh  and  anothery  im^.y  Berrmkott  v 2ip 

Trashy  Korihrup  •» £zg 

Trempealeau  Oouwty  Fa/rmers^  Mutual  Fire  Insurmhce 

Com/pam^y  Van  SVyke  v jpo 

Tyler  v.  Burringtony  Ai/mtas, * j^6 

Claim  of  Wagbb  by  one  leceiTed  into  defendant's  family  in  infiiapy. 
(1)  Contract  to  pay  wages  not  neoessacrily  implied;  maybeimpM 
£rom  oktRKBstances.  (S9  If  received  as  a  ofaild,  ittHst  diow  oi|iWBi  • 
contract*  .  (B)  Burdei^  of  proof.  (4)  depress  contract  defined.  (5) 
In^Knrtance  of  distinction  between  drcomstances  from  which  con- 
tract  implied,  and  circumstantial  evidence  of  ekpreas  contrfi/Ct. 

Union  lAmJbervng  Oompawj/y  Sellers  v S^S 

Urquharty  Wmslow  cmd  others  v ,.  260 

Van  Sh/he  v.  Trempealeau  County  FarrMfrs^  Mutttal 
Fire Insu^rance  Company. jpo 

CoNSTiTunoiTAL  Law:  Tbial  bt  Nok  Judbx.  (1)  limitation  of 
legislative  power  as  to  conferring  judicial  jurisdiction.  (2)  Act  per- 
mitting trial  by  a  member  of  the  bar  d  this  court  in  certain  cases, 
void.  ®  Presumption  from  record  in  such  a  case.  (4)  Judgments 
*  of  judges  d$  fade,  distinguished.  (5)  Beversal  ol  judgment  for 
mistrial. 

CHAHes  OF  Vbnttb.  (6)  How  question  of  judge's  prejudice  to  be 
raised. 

'  and  otherSy  Pike  v 4pp 
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Waity  imp.y  Srmthv 512 
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SuBROOATiOK.  (3)  Wlio  entitled  to  be  subrogated  to  rights  of  mort- 
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whole  land,  and  giving  color  of  title  thereto.  (2)  Grantor's  subse- 
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Statute  of  Descents.  (3^  4)  On  death  of  minor  child,  surviving 
brothers  and  sisters  take  his  shaxe  of  his  deceased  parent's  estate  as 
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Statute  of  Limitations.  (7,  8)  Disabihiy  of  coverture  suspended 
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WUUamSy  Perry  v jjp 

Wilson  V.  The  City  0/ Mineral  Point  and  another. . . .   160 
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hentalTbees.  (1)  When  iivjuiy  irreparable,  and  when  ei^joined. 
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(8)  Right  to  damages  not  decided. 

Winslow  and  others  v.  Urquhart 260 

^  Statutoby  Lien:  Labob  upon  Logs.  (1)  Statutes  valid.  Gen- 
eral owner  not  necessary  party.  (2)  Rights  of  general  owner;  may 
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ment for  a  Hen  presumed  valid.  (4)  One  who  cooks  food  for  th& 
loggers,  etc.,  entitled  to  lien.  (5,  6)  Form  of  affidavit  for  attach- 
ment in  such  cases. 
Fbactice.    (7)  New  trial  in  replevin,  after  judgment  reversed 

Wordeny  Brown  v 4J2 
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Yates  V.  SJiepardaon.    {Cross  Appeals.)^ 173 

Practice.    (1,  4)  Trial  by  referee.    Exceptions  to  his  findings.    (2) 

Bes  adjudicata,    (3)  Waiver  of  objections  to  defect  of  parties  and 
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Zatmy  Wiesner  v iSS 
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DEATH  OF  HENRY  S.  BAIRD* 


At  a  BCSBion  of  the  court  held  on  Tuesday,  the  15th  day  of 
February,  1876,  present  Edwabd  G.  Ktan,  Chief  Justice,  and 
Obsamus  Colb  and  Williah  P.  Ltok,  Associate  Justices^ 
Geobgb  B.  Smtih,  Esq.,  addressed  the  court  as  follows : 

May  it  please  the  Comi:  To  me  has  been  assigned  the  moonifal  duiy  of 
anncmncing  the  death  of  the  Hon.  Hsnbt  S.  Baibd,  and  of  presenting 
to  tills  conrt  the  resolutions  of  the  bar  of  Brown  ooontj  on  his  decease, 
with  the  request  that  th^  may  be  entered  upon  the  records  of  this 
court.  Mr.  Baibd  has  been  so  long  engaged  in  the  practice  of  his  profession 
in  Wisconsin,  and  so  intimately  and  actiTely  connected  with  its  history  from 
its  Tery  commencement,  that  his  life  and  character  as  a  lawyer  and  a  catizen 
haTe  always  been  familiar,  not  only  to  the  bar  but  to  the  peo^de  of  the  state. 

About  ten  years  ago,  Mr.  Baird  retired  from  the  practice  of  his  professiim, 
and  from  all  participation  in  pubHc  affiurs,  full  of  years  and  full  of  honors; 
but  up  to  that  time,  and  for  a  period  ol  now  fuU  fifty  years,  he  was  a  resident 
ol  Green  Bay,  and  was  all  the  time  prominently  identified  with  our  profession, 
as  one  of  its  most  able,  fiedthful,  upright  and  successful  lawyers.  During  most 
of  that  time,  he  was  also  foremost  among  the  most  aUe  in  forming  and  shap- 
ing the  government  of  our  territory  and  state.  In  fact,  for  a  period  of  at 
least  forty  years  he  was  so  closely  coimected  with  public  afiietirs  that  a  full  his* 
tony  of  his  life  would  be  almost  a  complete  history  of  Wisconsin. 

It  would  be  improper,  therefore,  as  wdl  as  impossible,  for  me  to  do  more  on 
tiiis  occasion  than  to  present  a  very  brief  outline  of  the  life,  character  and  ser* 
Tices  of  Mr.  Baird. 

The  people  of  the  state  cannot,  however,  afford  to  let  the  history  of  so  im* 
portant  and  so  worthy  a  man — one  who  had  so  much  to  do  with  the  early 
history  and  with  the  whole  histoiy  of  our  state— pass  ^ito  obscurity.  So  we 
may  confidently  hope  that  by  and  \fj  some  one,  fully  competent  to  do  the  sub- 
ject justice,  wfll  write  and  publish  his  true  bfe. 

The  men  identified  with  our  earliest  histoiy,  one  1^  ono,  are  passing  awayi 
and  among  thom  all,  none  deserves  more  our  gratitude  and  respect  than  Hen* 
ST  S.  Baird. 

Mr.  Baird  died  at  his  house  in  Green  Bay,  April  30, 1875.    I  find  in  th* 
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Gieen  Bay  Advocate^  imder  date  of  May  6, 1875,  a  brief  sketch  of  his  life, 
character  and  services,  which  is  so  admirable  in  all  respects,  and  so  exactly  ap- 
propriate to  this  occasion,  that  I  have  thought  best  to  incorporate  it  here. 
This,  together  with  the  resolutions  heretofore  spoken  of  as  having  been 
adopted  by  the  Brown  county  bar,  if  they  shall  be  placed  upon  the  records  of 
ibis  court,  will  remain  forever  as  evidences  of  our  affectionate  esteem  for  this 
distinguished  brother: 

"  Mr.  Baird  was  bom  in  Dublin,  Ireland,  in  1800,  and  was  seventy-four 
years  and  nine  months  old.  At  an  early  age  he  came  to  this  country  with  his 
i&Lther,  and  for  a  time  settled  in  Philadelphia.  He  afterward  went  to  Pitts- 
burg, Pennsylvania,  where  he  studied  law,  and  at  about  ihe  time  he  attained 
his  majority  went  to  Mackinac  and  entered  into  practice — adding  to  his  in* 
come,  as  many  young  lawyers  still  do,  by  teaching  school.  In  July,  1824^ 
when  the  Green  Bay  settlement  was  commencing,  he  came  here  on  a  tour  of 
inspection,  and  decided  to  locate  here.  He  returned  to  Mackinac,  was  married 
to  the  present  Mrs.  Baird,  then  a  giri  of  scarcely  fifteen,  who  had  been  one  of 
his  pupils,  came  back  in  September  of  that  year,  and  located  where  the  Green 
Bay  settlement  then  existed,  about  two  and  a  half  miles  south  of  here.  A 
United  States  district  court,  with  Judge  Jambs  D.  Dott  presiding,  had  been 
established  here  the  previous  year,  with  jurisdiction  in  the  counties  of  Brown^ 
Mackinac  and  Crawford;  and  in  a  papa:  on  early  times  in  Wisconsin,  by  Hon, 
Jambs  H.  Lookwood,  we  find  this  sentence :  *  I  found  no  attorneys  in  Brown. 
There  were  several  in  Mackinac — among  them  Henry  S.  Baird,  then  quite 
a  young  man,  just  commencing  practice,  and  whom  I  considered  the  best  law- 
yer among  us.*  He  was  admitted  to  the  bar  here  in  that  year,  and  at  once 
entered  upon  a  successful  practice,  which  was  actively  continued  until  some 
ten  years  ago,  when  he  withdrew  from  court  work,  only  continuing  to  a  lim- 
ited extent  the  management  of  private  affairs  and  estates.  As  a  lawyer,  hci 
was  accurate  and  painstaking,  throwing  himself  with  all  his  force  into  every 
case  he  undertook,  and  giving  his  dients  the  utmost  services  in  his  power  to 
render.  He  had  the  reputation,  probably  won  through  these  qualifications,  of 
being  one  of  the  most  successful  lawyers  in  the  state.  The  legal  profession  o€- 
those  days  and  for  a  long  time  afterward  involved  long  journeys  by  primitive 
modes  ot  conveyance — to  Mackinac  and  Detroit  by  sail  craft,  to  Prairie  du 
Ghien  by  bark  canoes  with  Indian  wyageurs,  to  Milwaukee  on  horseback,  and 
so  on.  In  1885,  he  removed  from  up  the  river  to  what  vras  then  called  Nava- 
rino,  now  the  Third  Ward  of  Green  Bay,  and  in  1836,  built  the  house  where 
he  has  ever  since  resided. 

**  Within  the  space  which  we  can  devote  to  the  sulg'ect,  we  can  only  give  a 
{^oe  at  his  public  record.  In  his  own  home  in  Green  Bay,  he  has  several 
times  been  called  upon  to  preside  over  its  councils,  having  been  president  ci 
ihe  viUage  board  in  1853,  and  maycu:  of  the  dly  in  1861  and  1862.  He  wag 
president  of  the  first  legislative  council  of  the  territory  of  Wisconsin,  which 
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ma  held  at  Behnont*  Iowa  ooan<7,  in  1886.  Upon  the  organizatiQii  of  tha 
tenitoiy,  he  was  f4)poiiited  attorney  general  hy  Gov.  Dodob.  And  he  was  a 
member  of  the  fiist  conyention  to  fonn  a  state  constitution,  which  met  at 
Madison  in  1846.  As  one  of  his  local  senioee  here,  also,  he  was  one  of  the 
three commiBsioners — A.  J.  Ibwik  and  EbehkeerGhilds  being  the  others-— 
to  open  the  road  on  the  east  side  of  Fox  river,  from  Green  Bay  to  Kaukaona. 
He  was  secretary  for  Gov.  Dodge  at  the  great  treaty  at  Cedar  Rapidi  in  1836, 
wherem  the  Menominees  ceded  some  4,000,000  acres  of  this  ooontry  to  tha 
government.  In  our  hmne  matters,  societies,  lectore  associations,  eto.,  his 
name  has  ahvays  been  prominent;  and,  while  in  active  life,  no  pnblic  event 
scarcely  could  occur  without  his  being  more  or  less  prominently  connected 
with  it. 

"  In  the  gratuitous  services  which  followed  upon  the  great  fire  which  swept 
over  this  regitm  in  1871,  destroying  so  much  life  and  property,  Mr.  Baird  was 
am<nig  those  prominently  called  upon  to  aid  in  alleviating  the  distress  and  in 
distiabuting  the  vast  amounts  of  relief  sent  forward  from  all  parts  of  the 
oountzy.  That  service  perhaps  exemplified  some  phases  of  his  character  better 
than  any  other.  It  involved  dealing  with  a  great  amount  of  deception  and 
rascality,  as  well  as  with  honest  merit  and  actual  destitution.  Nothing  could 
exceed  his  indignation,  when  he  thought  he  had  detected  an  attempt  at 
swindling  upon  that  charity;  and  when  he  came  upon  a  really  meritorious 
case,  his  broad  sympathies  outpoured  to  the  very  limit  in  their  relief. 

"  In  the  early  history  of  the  state,  Mr.  Baibd  will  always  present  a  promi- 
nent pomt.  He  has  been  a  vice-president  of  the  State  Historical  Society,  we 
think,  since  its  organization;  and  his  portrait  hangs  to-day  among  the  others 
of  public  men  on  the  walls  of  the  society's  rooms. 

"  In  pohtacs,  Mr.  Baibd  was  conservative,  adhering  to  the  Whig  party  so 
long  as  it  existed,  and  then  joining,  though  rather  reluctantly,  the  Republican 
Qiganization  which  followed  it.  The  erection  of  the  Republican  party  in  Wis* 
oonsin  found  the  Whig  paily  in  full  organization,  with  Mr.  Baibd  as  its  can« 
didato  for  govenM»:*  1^  transfer  carried  enough  strength  to  defeat  him,  and 
to  elect  his  opponent  instead;  but  Mr.  B.  was  the  last  to  leave  the  old  Whig 
ship,  and  the  last  to  hail  its  vanishing  flag  as  it  sank  beneath  the  political  sea* 

"  In  Masonry,  Mr.  Baibd  was  a  distinguished  member,  having  been  Grand 
Master  of  the  Grand  Lodge  of  the  state,  in  1857  and  1858,  and  Grand  High 
Priest  of  the  Grand  Chapter  in  1855.'* 

little  more  maybe  said,  and  we  will  only  add  another  paiagn^  from  the 
same  paper,  showing  in  what  esteem  Mr.  Baibd  was  held  by  his  neighboro  in, 
his  social  relations  with  them:  "We  know  of  no  one  who  will  be  missed 
more  from  our  midst,  and  it  will  be  long  before  our  people  shall  be  accustomed 
to  not  seeing  his  femiUar  form  in  our  stroets,  receiving  his  pleasant  greetingy 
and  still  mote,  meeting  him  as  the  genial  and  hospitable  host  in  his  alwayif 
pleasant  home.    It  vras  under  that  catholic  roof  where  were  banished  politica 
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aod  all  diffetenoea;  and  annually  upon  eveiy  New  YearVi  day  he  made  aieunion 
where  all  should  partake  of  good  cheer^  without  social,  or  party,  or  reUgioua 
boundanes.**  Thxia  we  see  that  our  good  brother  was  respected  and  beloved 
in  eteiy  relation  of  life,  piofessioiial,  politioal  and  social;  he  was  a  good 
lawyer;  a  useful  and  distinguished  diizen;  and,  above  all,  he  was  an  honest 
man. 

I  now  moye  that  the  resolutions  which  I  will  read,  shall  be  placed  upon  the 
records  of  the  court: 

Bbbolutions  pasMd  iy  ike*Bm'  ^  BrvtMi  Cemit^,  rnf$aim§  ikt  dioth  ^ 
Hon.  Hkhbt  S.  Baibb. 

An  allwise  Providence  has  removed  from  our  midst  our  esteemed  friend  and 
brother,  the  Hon.  HsimT  S.  Baxbd,  president  and  pioneer  member  of  this 
bar,  and  one  whose  life  has  been  prominently  identified  with  the  history  of 
Wisconsin  from  its  territorial  organization  to  this  present  time. 

His  able  and  faithful  public  services  in  all  the  important  trusts  to  which  he 
was  called,  the  ability  and  integrity  which  he  manifested  throughout  his 
professional  career,  and  the  uniform  kindness  and  courtesy  which  character- 
ised him  in  all  the  relations  of  life,  endeared  him  to  a  large  circle  of  friends, 
to  the  profession  and  to  the  community,  by  all  of  whom  he  is  justly  held  in 
grateful  remembrance.  His  many  excellent  traits  of  character,  presented 
through  a  long,  useful  a^d  honorable  life,  rendered  him  one  of  the  most  dis- 
tinguished and  respected  citizens  of  the  state.  The  members  of  this  bar,  in 
common  with  the  whole  community,  deeply  deplore  his  loss,  and  join,  with 
profound  respect,  regret  and  reverence,  in  i)aying  their  last  tribute  to  his 
memory;  therefore, 

Besclved,  That  in  the  death  of  our  brother,  Hon.  Henrt  S.  Baibd,  the 
state  has  been  deprived  of  one  its  most  useful  and  honored  citizens,  the  pro- 
fession of  one  of  its  oldest  and  most  distinguished  members,  and  sodety  of  one 
^  its  brightest  ornaments. 

Besolvedf  That  as  a  testimonial  of  our  high  appreciation  of  his  life  and 
character,  and  of  his  many  virtues  as  a  lawyer,  patriot,  citizen  and  Mend, 
these  resolutions  be  presented  to  the  county  and  circuit  courts  for  Brown 
county,  with  the  request  that  they  be  entered  upon  their  records;  also,  that  a 
copy  be  transmitted  to  the  Hon.  £.  G.  Byan,  the  chief  justice  of  the  supreme 
court,  with  a  request  that  the  same  be  entered  upon  its  records. 

Besolvedf  Thai  we  tender  to  the  friends  and  &mi]y  of  the  deceased,  our 
dncere  condolence  and  sympathy  in  their  great  affliction;  and  that  the  chair- 
man of  this  meeting  transmit  to  the  widow  of  the  dec^ised  a  copy  of  these 
proceedings. 

Be^olved,  That  in  memory  of  our  deceased  brother,  we  will  attend  his  lim* 
tfol  as  a  body,  and  wear  the  U3ual  badge  of  mourning  for  thirty  days. 
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B.  J.  Stbvxnb,  Esq.,  said: 

Mt4fUpha»eib^Cami:  The  bosmess  intereeU  cl  a  mOlkm  and  a  quarto 
of  people  are  waiting  to  the  actaoa  of  the  oovurt  It  is  not  fax  fxom  the  com* 
leaoemflnt  of  a  tenii»  audit  will  require  unremitting  labor  to  dispose  of  the 
crowded  CBlfflidar  of  causes  befove  the  ooming  on  oi  anoth^  tenn.  Yet  it  is 
fitting  that  the  siqxrane  court  of  Wisoonsin  should  pause  in  the  midst  of  its 
kbois,  to  taka  note  of  the  death  of  the  oldest,  professionally,  of  the  lawyers  of 
the  state,  and  the  first  to  practice  at  the  bar,  althou^  the  seoond  to  be  adm^ 
led,  ia  the  distriob  which  is  now  the  state  of  Wisooasin. 

It  was  my  fortune  to  hwre  aa  aoqnaiatanoe  and  friendship  with  the  lata 
Hbnbt  S.  Baird.  I  knew  him  during  many  of  the  later  years  d  his  life. 
While  it  is  probable  that  my  tribute  of  respect  will  add  little  to  bis  fame,  I 
owe  it  to  myself  that  the  opportunity  should  not  pass  untaken,  fw  ezpressiDg 
before  the  supreme  court  my  appreciation  of  the  great  loss  sustained  in  his 
death,  and  of  the  high  ensample  of  bis  life. 

T^  diief  &cts  in  the  Instoiy  of  the  life  of  Mr.  Baird,  with  an  doqoent  tri* 
bute  of  respect  to  his  memoiy,  have  been  given  in  the  hearing  of  the  court. 
They  need  not  be  repeated  in  detail. 

Bom  in  Ireland,  passing  boyhood  and  youth  in  the  states  of  Penn^ylTaiiia 
and  Ohio,  he  came  into  what  was  then  within  the  temtoxy  of  Michigan  and  is 
now  the  state  ci  Wisconsin,  in  early  manhood,  at  the  age  of  twenty<foar 
yean.    Hiere  he  resided  tat  more  than  half  a  centuiy. 

To  appreciate  the  man,  it  is  neoessaiy  to  consider,  to  some  extent,  the  con- 
dition of  the  country  and  character  of  tiie  times  in  which  he  Hved. 

To  few  has  it  been  given  to  witness  in  the  same  lengtii  of  time  so  great  and 
80  many  material  and  social  changes.  When  he  came  into  what  is  now  Wiscon- 
sin, he  found,  at  the  mouth  of  the  Fox  river,  a  small  settlement  consisting, 
all  told,  of  about  sixty  rude  dwellings,  scattered  along  for  five  miles  on  both 
ffldes  of  the  river,  from  its  mouth  to  the  falls  at  De  Pere.  To  this  suse  only 
had  giown  a  settlement  which  was  established  in  the  year  1745,  nearly  eighty 
years  iMior  thereto.  Tte  settlers  were  largely  of  French  origin,  with  only  six  or 
eight  resident  American  families.  The  forms  occupied  by  this  primitive  people 
consiBted  of  long  strips  of  land,  fronting  on  the  river,  of  from  two  to  seven 
rods  in  width,  and  extending  back  from  one  to  three  miles.  The  location  of 
the  dwellings  upon  the  water's  edge  enabled  the  occupants  to  combine 
against  Indian  attack,  and,  in  time  of  peace,  to  engage,  upon  neariy  equal 
terms,  in  the  business  of  fur  trading,  which  was  almost  their  only  bunness. 
There  were  then  no  other  white  people  within  the  limits  oi  Wisconsin, 
excepting  a  like  settlement  of  neajjy  equal  size  at  Prairie  dn  Chien,  and 
one  or  two  fsumlies  on  the  Fox  river  at  Grand  Kaukauna.  With  these  ex- 
oeptions,  the  entire  territory  was  an  unbroken  wilderness.  To  no  part  of  it 
had  the  Indian  title  been  extinguished.    The  countay  was  under  militaiy  role. 
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The  mail  was  earned  in  the  winter  by  aoldieis  from  Green  Bay  to  Detroit;  two 
mails  in  ax  monlha.  In  the  preceding  year,  the  year  1828,  the  northwestern 
judicial  district  of  Michigan  territory  was  formed,  comprising  the  oountiea  of 
Mackinac,  Brown  and  Crawford,  which  counties  embraced  a  large  part  of  ihe 
present  state  of  Michigan,  the  whole  of  the  states  of  Wisoonsin  and  Iowa,  and 
apart  of  the  state  of  Minnesota.  Over  this  district,  Jambs  DuakbDott  waa 
appointed  judge,  and  in  October,  1824,  he  opened  at  Green  Bay  the  first 
term  of  court  ever  held  within  the  present  limits  of  Wisconsin.  At  thi» 
term  ci  court,  Henby  S.  Baibd  was  admitted  to  the  bar,  and  was  appointed 
the  prosecuting  attorney,  pro  tern.,  and  as  such  served  during  the  term,  in  the 
trial  of  more  than  fortycases,  such  as  they  were.  On  the  23d  day  of  the  pre- 
ceding August,  and  outof  term,  J.  H.  Lockwood  had  been  admitted  to  the 
bar  by  Judge  Doty.  He  had  received  from  the  government  a  commission  sa 
prosecuting  attorney  for  the  counties  of  Brown  and  Crawf(»d.  Although  Mr. 
Lockwood  was  the  first  to  be  admitted,  Mr.  Baibd  was  thefinit  to  practice  as 
an  attorney  within  the  present  limits  of  the  state.  In  the  year  1825,  on  the 
business  of  his  profession,  and  in  company  with  Judge  Doty,  Mr.  Baibd  trav- 
eled in  a  baxk  canoe  from  Green  Bay  to  Prairie  du  Chien,  a  distance  of  more* 
than  two  hundred  and  fifty  miles  through  an  unbroken  wilderness.  On  like- 
business,  in  the  year  1829,  in  company  with  Mobgak  L.  Mabtin,  he  made 
the  same  journey  on  horseback,  it  being  the  first  party  of  white  men,  who,  by^ 
that  mode  of  travel,  had  accomplished  the  journey.  And  agaiii,  on  hke  busi«^ 
ness,  a  year  later,  in  1830,  accompanied  by  his  wife  and  their  two  infant  chil-^ 
dren,  he  made  the  journey  in  a  bark  canoe,  occupying  eight  or  nine  days  in 
going  and  about  the  same  length  of  time  in  returning.  From  the  time  of  Mr.. 
Baibd's  ooming  into  the  countiy  until  1886,  twelve  years  thereaftert  the 
development  of  the  resources  of  the  oountzy  was  comparatively  slow.  The- 
first  frame  house  in  Wisconsin  was  built  in  1825.  In  1827  the  first  pinting 
was  done,  and  the  first  steamboat  i^peared  on  Lake  Michigan.  In  1831,  the* 
first  cession  of  lands  to  the  United  States  was  made  by  the  Indians.  In  1833,. 
the  first  newspaper  appeared.  In  1834,  the  first  mail  was  carried  to  Chicago,, 
and  the  first  survey  ol  public  lands  near  Green  Bay  took  place;  while  in  1836, 
the  remaining  lands  of  the  state  were  ceded  by  ihe  Indians.  From  this  time, 
the  year  1836,  on,  the  development  of  the  resources  of  the  oountiy  became  so 
rapid  that  it  was  difficult  to  keep  pace  with  and  note  the  changes.  Up  to  the 
time  of  his  death,  Mr.  Baibd  had  seen  a  change  in  the  population  of  Wis- 
consin, from  a  few  hundred  in  1824,  to  over  three  thousand  in  1830,  when  the 
first  census  was  taken,  and  to  a  million  and  a  quarter  in  the  year  1875:  a. 
change  in  the  number  of  newspapers,  from  one  in  1833,  to  two  hundred  in 
1875;  in  the  number  of  schools,  from  one  or  two  up  to  five  thousand,  with 
pupils  numbering  nearly  three  hundred  and  fifty  thousand;  in  churches,  from 
one  or  two  to  nearly  fifteen  hundred;  in  railroads,  from  not  a  mile  to  nearly 
twenty-five  hundred  nuks;  in  the  yeariy  value  of  manufaotareB,  from  little  or 
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notfaing  in  1824»  to  more  than  seveniy-sereix  millions  of  dollars  in  1870;  and 
in  the  acreage  and  value  of  its  farma,  from  a  few  acres  valued  at  a  few  dol- 
lars in  1824,  to  nearly  twelve  millions  of  acres  valued  at  over  three  hundred 
millions  of  dollars  in  1870,  and  having  an  annual  yield,  in  the  item  of  wheat 
alone,  exceeding  twenty-four  millions  of  bushels. 

It  was  in  &e  midst  of  changes  of  such  extraordinary  character  that  Mr. 
Baibd  performed  the  labor  of  his  life.  He  performed  it  well.  He  had  much 
4o  do  in  moulding  itie  institutions  of  the  state.  He  was  a  member  of  the  ter* 
xitorial  oouncil,  and  of  the  first  constitutional  convention.  He  was  called  upon 
to  assist  at  the  making  of  treaties  with  the  Indians  (by  whom  he  was  regarded 
as  a  steadfast  fiiend),  and  to  perform  many  and  varied  public  services.  In  all 
^e  enterprises  whidi  tended  to  develop  the  resources  and  promote  the  pros* 
periiy  of  the  state,  he  was  an  active  and  zealous  participant. 

As  a  lawyer,  the  first  to  practice  here,  he  had  to  do  with  the  settlemeni 
of  tiie  forms  of  practice,  and  by  his  conduct  gave  character  to  the  pro- 
fession. He  continued  in  active  pitictice  from  the  time  of  his  admission  to 
ihe  bar  until  his  retirement,  about  the  year  1860;  and  at  the  time  of  his  death 
was  the  president  of  the  Bar  Association  of  the  county  of  Brown  (a  county 
cut  of  which  had  been  carved  nearly  thirty  counties  of  size  equal  with  it  then, 
and  having  stiU  a  population  thirty  times  as  great  as  its  population  before 
it  was  shorn  of  its  area.)  His  position  at  the  bar  was  conspicuous  through- 
tmt.  He  was  remarkably  accurate,  painstaking  and  attentive  to  detail.  He 
was  chosen  to  fill  places  of  trust  and  confidence,  was  the  administrator  of 
estates,  and  the  agent  of  the  Astors  (than  whom,  in  the  selection  of  those  who 
should  serve  them,  there  were  none  who  were  mcH:e  discriminating  as  to  integ- 
rity, or  more  exacting  as  to  the  performance  of  duty).  And  from  the  per- 
formance of  the  delicate  and  exact  duties  growing  out  of  such  trusts,  ez- 
toiding  over  half  a  century,  he  comes  without  stain  upon  him.  There  is 
2k0t  a  whisper  of  abuse  of  tarust,  or  any  neglect  of  duty,  great  or  smalL 

As  a  member  of  society,  he  was  respected  and  loved  by  all.  He  was  singa- 
lariy  fortunate  in  his  domestic  relations.  At  Mackinac,  just  before  coming 
into  the  country,  he  married  a  young  giri,  of  the  age  at  which,  ordinarily^ 
giria  are  at  sdiool,  who  (in  his  companionship)  developed  into  a  woman  of 
ripe  culture  and  the  highest  accomplishment.  Although  the  home  of  Mr. 
and  Mrs.  Baibd  was  made  in  the  midst  of  a  community  living  in  rude 
dweUings,  encountering  the  hardships  incident  to  life  in  a  wilderness,  and 
apparently  possessing  few  of  the  elements  which  constitute  refined  society, 
yet,  throughout  tlie  many  changes  that  followed,  their  home  was  the  center 
of  a  domestic  and  social  carcle  in  which  none  of  the  culture  and  refinement 
of  the  highest  civilized  life  was  wanting.  After  years  of  married  life  had 
passed  away,  and  their  friends  and  neighbors  were  gathered  together  to  cele- 
brate the  golden  or  fiftieth  anniversary  of  their  marriage,  it  fell  to  the  lot  of  a 
^tistsnguidied  senator  of  the  United  States,  who  himself  for  thirty  years  had 


Digitized  by  VjOOQIC 


30  SUPEEME  COURT  OF  WISCONSEST. 

Death  of  Henry  S.  Baird. 

been  their  neighbor  and  friend,  to  give  expression  to  the  sentimente  of  thoee 
before  whom  Mr.  and  Mrs.  Baird  had  passed  their  lives,  "With  not  1^«  of 
truth  than  beauty,  he  said: 

"I  call  upon  these,  your  neighbors,  to  bear  witness  that  we  stand  in  the 
presence  of  a  couple  who  came  here  into  a  remote  wilderness  fifty  years  ago; 
who  brought  the  best  stj^le  of  Christian  civilization  with  them;  who  have  cher- 
ished it  ever  since,  until  now,  when  the  tide  of  metropolitan  taste  and  metaro- 
politan  culture  breaks  at  their  feet,  it  brings  no  sentiment  of  kindness,  no 
rule  of  courtesy,  no  flower  of  good  breeding,  which  is  not  domestic  here  in  this 
household.'* 

In  the  Weekly  Globe,  a  news  sheet  published  by  the  youth  at  Green  Bay,  in 
an  issue  whida  appeared  soon  after  the  death  of  Mr.  Baird,  I  also  find  words 
expressive  of  the  love  and  respect  in  which  he  was  held  by  those  who  knew 
him  best.  They  are  attributed  to  one  who  was  bom  and  grew  to  manhood  in 
the  shadow  of  Mr,  Baihd.  The  keen  discernment  of  youth  gives  them  value* 
Says  tlie  writer: 

"  Henry  S.  Baird  is  dead,  the  true  old  gentleman,  the  just  and  upright  man,, 
the  good  and  wise  counselor,  the  ceaseless  and  untiring  benefactor,  the  hospi- 
table and  beloved  neighbor,  the  old  and  honored  citizen,  the  generous  and 
faithful  friend.  *  *  We  have  lost  oiu:  principal  citizen.  He  had  not  lived 
as  many  years  as  some;  he  had  not  attained  as  high  offices  as  some;  he  had 
not  accumulated  as  much  wealth  as  some;  but  the  distinction  of  being  our 
first  citizen  was  tacitly  and  instinctively  conceded  to  him  by  all,'" 

Mr.  Baird  adapted  himself  to  the  times  in  which  he  lived.  He  did  that 
which  was  next  to  his  hand,  changuig  the  direction  of  his  effort  with  the  vary- 
ing demand  which  the  rapidly  shifting  times  presented.  It  followed  that  his 
attainments  were  varied  and  his  discipline  many  sided.  A  concentration  of 
effort  in  one  direction  might  have  given  to  him  greater  superiority,  but  also  in 
a  vastly  greater  degree  it  would  have  lessened  the  measure  of  his  usefulness^ 
A  more  critical  legislator  would  have  had  less  influence  with  the  men  who- 
moulded  the  institutions  of  the  state,  A  more  nearly  accurate  lawyer  would 
not  have  attained  equal  success  in  practical  affairs.  Had  he  been  less  demon- 
strative in  his  kindness,  he  would  have  been  less  potent  for  good  in  the  estab- 
lishment of  society. 

Henry  S.  Baird  has  passed  from  among  us;  but  the  high  ensample  of  his 
life,  in  its  relations  to  the  state,  the  legal  profession  and  society,  still  remains. 
May  we  not  hope,  that  an  honest,  faithful,  capable  life,  considered  even  in 
its  temporal  relations,  is  not  lived  in  vain;  that  its  influence  is  not  as  transient 
and  evanescent  as  mere  physical  vitality,  but  that  the  progress  of  mankmd  in 
all  that  is  virtuous  and  ennobling  is  accelerated  by  it;  that  although  the  life 
of  one  man  may  be  a  small  factor  in  the  aggregate  lives  of  the  race,  yet,  if 
well  spent,  its  after  influence  is  perceptible  and  continues  to  endure  for  good; 
and  may  we  not  truthfully  say,  the  world  is  better  that  such  a  man  has  lived? 
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T.  R.  HuDB,  £eq.,  of  Qtve&a  Bay,  said: 

JlfyomrHimorapkast:  Asamemberof  the  bar  of  the  tenth  judickldnsu 
ii.  ivhifih  tiie  deoeaied  wm  the  pKodideixt  at  the  time  of  his  death,  and  as  a 
dtttaa  of  Qien  Bay,  wbeco  he  redded  iix  so  many  yean,  I  may  be  pennitted 
to  add  a  woixl  to  the  tdbute  alieady  so  well  and  perha^M  folly  rendered  to  th^ 
memoiy  of  the  lamented  sul^ject  of  the  eulogies  of  to-day.  His  fame  as  a 
Ibwycr  has  abeadjr  been  so  well  desmbed^  with  bik^  fitiang  language,  by  the 
distinguished  gentlemen  who  have  just  addressed  the  court,  that  were  I  ablQ 
to  follow  them  in  that  direction,  it  would  only  be  a  repetition  of  the  thoughts 
alzeady  so  eloquently  and  generously  i^esented. 

As  a  cituen  of  Wiaoonsin,  Hbnbt  S.  Baird^s  best  monument  will  erer  bd 
iiie  advanoe  and  progress  <^  his  adapted  state  from  the  mere  handful  he  found 
hece,  as  be  came  in  the  van  of  the  pioneers,  while  our  state  was  the  unde* 
tebped  wilds  of  a  part  of  the  great  Northwest  Teixitory.  He  was  called,  ripe 
in  yean,  but  ridier  still  in  the  respect  and  loTe  of  aU  classes  in  the  state  dl 
WiBoninsiti,  to  enter  into  the  rest  wMch  his  klxnrs  and  yean  had  prepared  his 
loends  to  eipect  Our  loss,  indeed,  his  absent  form,  his  kind,  familiar  face 
gme!  But  the  iqpirit,  the  indomitaUe  will,  that  helped  to  carve  empire  from 
the  wiklemess,  stUl  lives;  and  the  fame,  progress  and  manifest  destiny  of 
"WiseonBin  and  the  west  stall  endure,  in  some  part  the  rescdt  of  the  labor  of  his 
hands  and  brain.  Wisconsin's  pbneer  lawyer  shall  not  want  a  monument. 
The  marble  of  the  churchyard  is  cold,  indeed,  and  soulless;  but  a  grateful  peo** 
filers  remembrance  of  the  noble,  good  and  true  men  who  were  the  fathers  of 
the  state,  shall  make  the  record  as  lasting  as  the  state  itself ;  *' for  their  works 
doloUowthem." 

Of  Hbhbt  S.  Baibd  as  a  ndghbor,  I  may  speak;  but  only  to  repeat  ihe 
whole  voice  of  that  city  in  which  he  spent  a  half  century  of  his  life;  wfaerOi 
mote  than  fifty  yean  ago,  he  brought  his  fair  bride,  a  noUe  woman,  still  living; 
wfaeie,  only  a  fittle  year  ago,  was  celebrated  iheir  gcdden  wedding,  that 
btoiq^t  a  whole  city  to  their  doora  with  the  only  gifts  he  would  receive—^ 
congratulations  and  the  hand  (^  friendship;  f(»  in  all  those  ha{^  yean  h^ 
hadleamedy 

^' By  daily  kindnesses,  the  truth 

And  wisdom  of  the  Scottish  rhyme-** 
To  make  a  happy  fireside  dime 

For  diildren  aoMi  for  wife, 
Is  the  true  pathos  and  sablime, 
And  green  and  gold  of  life.** 

Hbnkt  S.  BAncD  died  literally  beloved  by  every  liting  creature  in  iheciiy 
of  Green  Bay.  In  that  death  the  poor  lost  ihdr  best  friend,  the  rich  their 
traest  example.    As  one  of  the  thousands  who  have  sat  at  his  hoq^itaUe 
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boaid,  and  listened  to  his  words  of  wisdom  and  experience,  I  have  a  right  to 
say,  and  to  say  it  on  behalf  of  all  his  moi*e  immediate  neighbors  of  Green  Bay, 
that  they  loved  him  living  and  mourn  him  dead,  as  the  kindliest,  truest 
gentleman  of  his  age,  one  of  the  few  gentlemen  of  the  old  school;  of  whom  it 
may  be  again  said:  '  -  None  knew  him  but  to  love  him;  none  named  him  but 
to  praise/'     » 

On  behalf  of  tlie  courtj  Mr.  Chief  Justice  Eyak  responded 
as  follows: 

At  the  time  of  his  death,  Mr.  Balrd  was  truly  the  father  of  the  Wisconsin 
bar,  and  worthy  to  be  so.  And  it  is  only  decent  that  we  should  pause  a  little  in 
the  business  of  life  to  notice  a  death  which  leaves  so  lai^  a  vacancy,  personal 
and  professional. 

So  much  has  been  said,  and  well  said,  at  the  bar,  of  the  remarkable  career 
of  Mr.  Baibd,  that  there  is  nothing  left  for  us  to  add  to  it;  little  left  for  us  to 
say,  beyond  our  cordial  assent  to  the  witness  of  praise  borne  here  to-day  to  hia 
memory.  We  all  knew  him  well.  And  we  all  attest  that,  highly  as  his  life 
and  character  have  been  lauded  at  the  bar,  all  that  has  been  said  of  him  ia 
quite  within  the  truth. 

I  first  met  ^Ir.  Baird  in  1842,  in  Racme,  where  he  and  I  were  engaged 
together  in  the  defense  of  an  officer  of  the  army  tried  by  court  martial. 
Thenceforth  we  met  often;  sitting  together  for  over  two  months  in  the  first 
constitutional  convention,  of  which  he  was  a  conspicuous  member,  distinguished 
by  the  fairness  of  his  views  and  the  soundness  of  his  judgment.  And  I  think 
I  may  say  that  I  knew  him  well. 

In  a  long  career,  I  certainly  have  met  men  of  greater  apparent  ability  thaa 
2klr.  Baird,  but  I  doubt  if  I  ever  met  one  of  keener  perception  of  truth  and 
greater  fairness  of  judgment.  These  made  him  what  he  was,  a  singularly 
eafe  adviser,  ti-usty  agent,  capable  man  of  busmess,  and  an  invaluable  friend. 
They  are  qualities  imi>ortuig  intellect  of  no  low  order,  but  they  were  more 
owing  in  him  to  the  sound  and  kindly  integrity  of  his  heart.  For  as  far  aa 
human  frailty  will  admit,  Mr.  Baird  was  essentially  a  good  man. 

I  recall,  as  I  write,  but  two  men  whom  it  has  been  my  fate  to  know  well,  in 
whom  goodness,  of  itself,  seemed  to  me  to  be  power.  One  of  these  was  a  per- 
son whom  I  never  recall  without  emotion,  the  saintiy  Bishop  Kemiper;  the 
other  was  Mr,  Baird.  Both  had  mtelleet  for  all  theu-  duties  in  life;  but  their 
power  over  men  rested  in  the  goodness  of  their  nature,  far  more  than  in  their 
force  of  character.  Both  proved  what  men  rarely,  women  more  frequently 
prove,  that  goodness  may  be  a  positive  power  in  life.  Mr.  Baird's  profession 
and  his  ability  in  it  tended  to  make  this  th^  more  marked  in  him.  He  was  an 
intelligent  and  able  lawyer,  and  would  have  ranked  so  at  any  bar,  at  any  time. 
And  he  was  zealous  and  eager,  as  becomes  a  good  lawyer.    But  the  simplo 
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sincerity  and  benignity  of  his  character  were  never  waii>ed  by  selfish  instincts 
or  obscured  by  professional  ardor.  Tmih  spoke  always  from  his  open,  manly, 
beaming  face.  The  guileless  innocence  of  childhood  was  singularly  combined 
in  him  with  shrewd  knowledge  of  the  world:  as  it  is  written,  in  malice  a 
child,  in  understanding  a  man.  It  hardly  seems  exaggeration  to  say  of  him 
that  he  was  wise  as  serpents,  harmless  as  doves. 

This  child-like  simplicity  and  innocence  of  nature,  this  benignity  of  man- 
hood, were,  I  think,  the  master-key  to  Mr.  Baird's  whole  life,  public  and  pri- 
vate. As  a  politician,  and  he  was  an  influential  one,  they  made  him  moderate, 
and  true  to  his  principles  through  all  the  changes,  excesses  and  exactions  of 
party.  As  a  lawyer,  they  made  his  retainers  always  subordinate  to  his  sense  of 
justice,  and  kept  him  free  from  entanglement  in  monopolies  and  schemes  of  pub- 
lic oppression  or  imposition.  As  a  citizen,  they  made  him  what  all  who  sur- 
rounded him  in  life  gladly  knew  him  to  be,  a  genial  and  high  toned  gentle- 
man; a  generous,  guileless  man,  free  from  all  drcuiiy  and  deceit;  gentle 
hearted  and  large  minded,  sagacious,  moderate,  judicious,  Mthful,  true  and 
just;  whose  charity  never  wearied  and  never  slept;  who  held  his  own  and  his 
friend's  honor  above  all  the  blandishments  of  passion  and  all  the  temptations 
of  ambition  and  wealth;  and  who  came  as  near  as  our  nature  can  come,  loving 
his  neighbor  as  himself.  What  they  made  him  in  the  sacred  privacy  of  his 
refined  bunily  and  home,  who  may  venture  to  tell?  We  dare  only  say  that 
they  made  his  pleasant  house  a  central  example  of  the  cordial  hospitality 
which  has  always  distinguished  the  quaint  old  borough  in  which  he  passed  his 
mature  life. 

The  death  of  such  a  man,  at  any  age,  brings  true  and  lasting  sorrow.  But 
this  is  sorrow  rather  for  those  who  stay  behind  than  for  him  who  has  gone  on 
before.  Whatstinghasdeathfor  suchamanasMr.BAiBD,  in  thefullnessof 
years  and  of  honor,  ripe  for  better  life?  As  has  been  said,  he  saw  Wisconsin 
grow  from  a  wilderness  to  the  state  it  is.  But  Wisconsin  too  saw  him  grow 
from  the  sapling  to  the  tree;  saw  him  accomplish  great  good,  public  and  pri- 
vate, in  his  day;  saw  him  with  affectionate  reverence  linger  a  Httle  after  the 
active  labor  of  his  life  was  done;  saw  him  ripen  in  all  excellence  for  the 
change  which,  to  such  as  he,  is  not  so  much  the  grave  of  this  world  as  the 
womb  of  the  worid  to  come;  saw  him  laid,  a  Christian  gentleman  without 
spot  or  blemish,  in  the  earth  which  will  surely  give  up  its  dead;  and  honors 
him  in  death  as  it  did  in  life.  Such  death  following  such  life  is  repose  too 
holy  for  sorrow. 

It  would  have  been  a  sad  soledsm  to  pass  Mr.  6aird*8  death  in  silence  here. 
We  thank  the  gentlemen  of  the  bar  who  have  so  happily  brought  the  matter 
before  the  court.    And  the  feeling  with  which  we  order  these  proceedings  to 
be  entered  of  record,  is  no  ordinary  tribute  to  departed  professional  worth. 
Vol.  XXXIX.— 3 
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In  re  Kindling.    (Habeas  Corpus.) 

CJoNSTiTunoNAL  Law:  ARREST :  Bail:  Detention  after  Juikjmbnt. 
(1^  2)  Judges  of  courts  of  record  may  make  chamber  orders  to  hold  to 
hail,  (3)  Upon  affidavit  showing  the  tort  for  which  action  is  brought, 
(4f  5)  Detention  of  defendant  on  such  order  ctfter  judgment  against  him» 

1.  The  judges  of  the  courts  of  record  of  this  state  take,  under  the  constitution 

creating  their  offices,  the  powers  of  judges  of  such  courts  at  the  common 
law,  including  the  powers  commonly  possessed  by  them  at  chambers  at 
the  time  of  the  adoption  of  the  constitution. 

2.  Such  judges  have  power,  under  the  constitution,  to  make  orders  at  cham- 

bers to  hold  to  bail,  in  proper  cases,  that  being  the  established  practice 
when  the  constitution  was  adopted. 

3.  In  an  action  in  the  county  court  of  Milwaukee  county  (which  is  a  court  of 

record)  for  a  tort,  the  defendant  was  arrested  upon  an  order  of  the  judge 
of  said  court,  made  at  chambers,  upon  an  affidavit  showing  the  tort. 
Held,  that  the  arrest  was  lawful. 

4.  When  a  defendant  lawfully  arrested  on  mesne  process  fiEiils  to  give  bail,  or 

is  surrendered  by  his  bail,  before  judgment,  his  liability  to  detention  on 
such  process  does  not  expire  on  the  recoveiy  of  judgment  against  him  in 
the  action;  but,  unless  otherwise  discharged  by  the  court,  his  detention 
must  abide  a  capias  ad  satisfaciendum, 

5.  What  the  prisoner's  remedy  would  be,  if,  after  judgment,  the  plainti£F 

should  improperly  and  oppressively  delay  taking  him  in  execution,  is  a 
question  not  raised  by  the  writ  of  habeas  corpus  in  this  case. 
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APPEAL  from  the  County  Court  of  Milwcmkee  County.* 
An  action  was  commenced  in  said  court  in  December,  1874, 
by  one  Jung,  of  Berlin,  Germany,  against  Hermarh  Kind- 
Imgy  to  recover  the  value  of  personal  property  alleged  to  have 
been  stolen  from  Jung  by  Kindling f  and  judgment  for 
$1,168.95  was  recovered  against  the  defendant  in  the  action 
July  29,  1875,  and  docketed  two  days  thereafter.  Kindling 
had  been  arrested  upon  an  order  made  by  the  county  judge  at 
chambers,  upon  proper  affidavits,  and,  in  default  of  bail,  con- 
fined in  the  county  jail  of  Milwaukee  county,  and  was  so  con- 
fined when  and  after  the  judgment  was  rendered.  A  Jt.  fa. 
was  issued  on  the  judgment  August  4,  1875.  On  the  same 
day,  E.  M.  Hunter,  Esq.,  a  court  commissioner,  after  a  hearing 
upon  an  order  to  show  cause,  made  the  previous  day  on  Kind- 
ling^s  application,  made  an  order  in  the  action  for  the  dis- 
charge of  the  prisoner.  This  order  was  served  on  the  sheriff 
August  5.  Afterwards  on  that  day  (but  before  the  sheriff' 
had  in  fact  released  the  prisoner),  Jared  Thompson  Jr.,  Esq., 
a  court  commissioner,  made  an  order  in  the  same  action,  di- 
recting the  sheriff  to  arrest  Kindli/ng  and  bring  him  before 
said  commissioner.  This  order  was  based  upon  an  affidavit 
of  one  of  Jung's  attorneys,  which,  after  stating  the  reco^-ery 
and  docketing  of  said  judgment,  and  the  facts  that  Kindling 
was  a  resident  of  Milwaukee  coimty,  and  that  an  execution 
against  his  property  had  been  issued  in  said  county  and  was 
in  the  hands  of  the  sheriff,  further  states  "  that  said  judgment 
was  recovered  for  the  money  value  of  personal  property,  con- 
sisting partly  of  jewelry  and  mostly  of  negotiable  securities, 
stolen  by  said  defendant  from  said  plaintiff  in  Berlin,  Ger- 
many, on  or  about  the  first  day  of  September  last,  and  that 

♦The  importance  of  the  questions  raised  upon  the  original  return  of  the 
sheriff  to  the  writ  of  habeas  corpus  in  this  case  seems  to  justify  a  full  report  of 
the  facts  and  arguments  bearing  upon  them,  although  many  of  those  questic^is 
were  left  undetermined  by  the  judgment,  in  consequence  of  the  supplemental 
return.— Rbp. 
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said  defendant,  immediately  after  said  date,  came  to  this  city 
of  Milwaukee,''  and  that  aflSant  is  informed  and  believes 
"  that  said  defendant  brought  with  him  to  this  city  of  Mil- 
waukee a  large  amoimt  of  the  proceeds  of  the  property  so  stolen 
by  him,  wliich  he  sold,  and  that  he  now  has  a  large  amount  of 
property  under  his  control,  but  this  deponent  says  that  said 
defendant  refuses  unjustly  to  apply  any  of  his  property  towards 
the  satisfaction  of  said  judgment,  which  is  wholly  unpaid." 
The  affidavit  then  states  that  defendant  had  been  arrested  by 
order  of  the  county  judge,  and  required  to  give  bail  in  the 
sum  of  $10,000,  and  had  neither  given  bail  nor  deposited  the 
amount,  and  that  nevertheless  Commissioner  Hunter  had 
made  an  order  for  his  release  from  such  arrest,  and  adds, 
"  that  during  his  imprisonment  on  said  order  of  arrest,  said 
defendant  once  before  escaped  into  the  state  of  Iowa,  and 
there  concealed  himself  under  a  false  name,  and  the  wife  of 
said  defendant,  as  deponent  is  informed,  has  already  left  this 
state,  and  deponent  is  afraid  and  verily  believes  that  said  de- 
fendant will  be  released  from  imprisonment  under  said  order 
of  Court  Commissioner  Hunter,  and  he  has  reasons  to  believe 
and  does  believe  that  said  defendant  will  at  once  leave  the 
state  on  being  so  released."  Mr.  Thompson's  order  recited  as 
a  fact  (among  others),  made  to  appear  to  his  satisfaction,  that 
there  was  danger  of  the  judgment  debtor  leaving  the  state, 
and  reason  to  believe  that  he  had  property  which  he  unjustly 
refused  to  apply  to  the  payment  of  the  judgment.  Kindling 
being  still  in  jail  when  this  order  was  served,  the  sheriff,  in 
obedience  thereto,  arrested  him  and  brought  him  before  Mr. 
Thompson  on  the  same  day.  The  prisoner  moved  for  his  dis- 
charge upon  the  following  grounds:  1.  That  the  affidavit  on 
which  the  said  commissioner's  order  of  arrest  was  based,  did 
not  state  facts  sufficient  to  warrant  the  order.  2.  That  the 
cause  of  action  in  favor  of  Jung  against  the  prisoner  was 
merged  in  the  judgment  rendered,  and  was  "  thereby  reduced 
to  a  simple  indebtedness,  upon  which,  in  the  absence  of  any 
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fraud  committed  subsequent  to  the  judgment,"  Kindling 
could  not  be  arrested  upon  a  warrant  under  the  statute  regu- 
lating proceedings  supplementary  to  execution.     3.  That  said 
statute  is  in  conflict  with  the  constitution  of  this  state,  and 
void.    4.  That,  inasmuch  as  defendant  was  arrested  and  held 
to  bail  prior  to  judgment  in  said  cause,  and  the  plaintiff 
therein  had  elected  to  issue  execution,  not  against  his  body, 
but  against  his  property,  and  after  such  last  named  execution 
was  issued,  the  prisoner  was  discharged  from  custody  by  order 
made  in  said  cause,  the  plaintiff  could  not  now  resume  pro- 
ceedings against  the  body.    The  motion  for  discharge  was  de- 
nied.   The  prisoner  then  objected  to  being  examined  under 
oath  as  to  his  property,  on  the  ground  that  the  aflSdavit  on 
which  Commissioner  Thompson's  order  of  arrest  was  made, 
showed  that  the  cause  was  prosecuted  to  recover  for  prop- 
erty alleged  to  have  been  stolen  by  the  prisoner  in  some  for- 
eign country,  in  which  sec.  89,  ch.  134  of  the  revised  statutes 
of  this  state,  would  not  be  a  protection  against  the  use  of  this 
examination  as  evidence  against  him  in  a  criminal  action,  and 
therefore  he  could  not  be  compelled  to  submit  to  such  exam- 
ination without  a  violation  of  sec.  8,  art.  I  of  the  constitution 
of  this  state.    The  objection  was  overruled,  and  the  oath  usual 
in  supplemental  proceedings  administered. 

The  prisoner  liaving  testified  that  he  left  Berlin,  in  Germany, 
about  the  first  of  September,  1874,  and  arrived  at  Milwaukee 
in  December  following,  was  asked:  "  What  did  you  do  with 
the  eight  Austrian  bonds,  of  one  thousand  guilders  each, 
which  you  took  from  the  plaintiff?"  He  refused  to  answer  this 
question,  on  the  ground  that  the  answer  might  tend  to  convict 
him  of  crime  in  this  state  or  elsewhere;  and  the  commissioner 
adjudged  him  to  be  in  contempt  for  such  refusal,  and  delivered 
to  the  sheriff  a  warrant  for  his  commitment  for  such  contempt. 
This  warrant  recites,  inter  alia^  that  said  Kindling  had  been 
arrested  upon  said  commissioner's  previous  warrant,  and 
commands  the  sheriff  to  commit  him  to  the  county  jail,  and 
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there  keep  him  "  until  he  shall  stand  ready  to  make  full  and 
proper  answer  to  said  question,  or  until  he  be  discharged  by 
due  course  of  law." 

The  prisoner  thereupon  applied  to  this  court  for  a  writ  of 
habeas  corputs  cvmt  catisd.  The  petition  stated  that  his  con- 
finement, after  the  delivery  to  the  sheriff  of  the  warrant  last 
described  was  "  under  and  by  virtue  of  said  warrant,  and  with- 
out other  authority  or  pretense  of  right." 

The  writ  of  habeas  corpus  having  issued,  the  sheriff  made 
return  thereto  on  the  17th  of  August,  1875,  in  which  he 
stated,  inter  alia,  that  the  order  for  the  discharge  of  Kind- 
Ung,  made  by  Commissioner  Hunter  on  the  4th  of  August, 
was  served  before  Commissioner  Thompson's  first  warrant  of 
the  same  date  for  the  arrest  of  the  prisoner  was  issued;  but 
that,  being  advised  that  said  order  of  discharge  was  void  in 
law,  he  (the  sheriff)  still  held  said  Kindling  by  virtue  of  the 
original  order  for  his  arrest.  The  substance  of  the  other  facts 
stated  in  the  return  has  already  been  given. 

Matt.  H.  Carpenter^  for  the  petitioner,  contended,  that  by 
the  terms  of  the  statute  which  is  relied  upon  as  authorizing 
supplementary  proceedings  against  a  judgment  debtor  (Tay. 
Stats.,  1565,  §  100),*  such  debtor  can  be  arrested  upon  the 

*  The  statate  contains  the  following  provisions : 

"  §  100.  *  *  After  the  issuing  of  an  execution  against  property,  and 
upon  proof  by  affidavit  of  a  party  or  otherwise,  to  the  satis&idion  of  the  court 
or  a  judge  thereof,  a  county  judge,  or  a  court  commissioner,  that  any  judg- 
ment debtor  residing  in  the  county  where  such  judge  or  officer  resides,  luis 
property  which  he  uigustly  refuses  to  apply  toward  the  satisfaction  of  the 
judgment,  such  court  or  judge,  county  judge  or  court  commissioner,  may  by  an 
order  require  the  judgment  debtor  to  appear,  at  a  specified  time  and  place,  to 
answer  concerning  tiie  same;  and  such  proceedings  may  thereupon  be  had  for 
the  application  of  the  property  of  the  judgment  debtor  toward  satisfaction  of 
the  judgment  as  provided  upon  the  return  of  an  execution.  On  an  examina- 
tion under  this  section,  either  party  may  examine  witnesses  on  his  behalf,  and 
the  judgment  debtor  may  be  examined  in  the  same  manner  as  a  witness.  In- 
stead of  the  order  requiring  the  attendance  of  the  judgment  debtor,  the  judge 
or  county  judge  or  court  commissioner  may,  upon  proof  by  affidavit,  or  other- 
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court  commissioner's  warrant  only  upon  proofs  to  the  com- 
missioner's satisfaction,  first,  that  there  is  danger  of  the  debtor 
leaving  the  state  or  concealing  himself,  and,  secondly,  that  he 
has  property  which  he  unjvstly  refuses  to  apply  to  the  judg- 
ment; that  it  is  not  enough  to  show  that  the  judgment  plaint- 
iff or  his  attorney  believes  these  things,  but  there  must  be  ev- 
idence of  facts  satisfying,  or  tending  to  satisfy,  the  judicial 
mind  of  the  commissioner;  that  the  affidavit  upon  which  Com- 
missioner Thompson's  warrant  in  this  case  was  obtained,  fur- 
nishes no  proper  proof  either  that  plaintiff  had  property,  or 
that  he  ever  refused  to  apply  it  to  the  judgment,  or  that  such 
refusal  was  unjust;  that  there  can  be  no  refusal  to  apply 
property  in  a  particular  manner  until  there  has  been  a  demand 
for  such  application,  which  is  not  here  pretended ;  that  every 
refusal,  upon  demand,  to  apply  property  to  a  particular  judg- 
ment, is  not  necessarily  unjust;  that  an  affidavit  under  the 
statute  should  show  possession  of  some  particular  property, 
describing  it,  and  a  request  made  upon  and  refused  by  the 
debtor  to  apply  that  particular  property;  and  that  the  peti- 

wise,  to  his  satisfaction,  that  there  is  danger  of  the  judgment  debtor's  leaving 
the  state  or  concealing  himself,  and  that  there  is  reason  to  beKeve  he  has  prop- 
erty which  he  mijustly  refuses  to  apply  to  such  judgment,  issue  a  warrant  re- 
quiring the  sheriff  of  any  county  where  such  debtor  may  be,  to  arrest  him  and 
bring  him  before  such  judge,  county  judge  or  court  commissioner. 

**§  101.  Upon  being  brought  before  the  judge  or  court  commissioner  he  may 
be  examined  on  oath,  and  if  it  then  appears  that  there  is  danger  of  the  debt- 
or's leaving  the  state,  and  that  he  has  property  which  he  lias  uigustly  refused 
to  apply  to  such  judgment,  he  may  be  ordered  to  enter  into  an  undertaking, 
with  one  or  more  sureties,  that  he  will  from  time  to  time  attend  before  the 
judge  or  court  commissioner  as  he  shall  direct,  and  that  he  will  not,  during 
the  pendency  of  the  proceedings,  dispose  of  any  i)ortion  of  his  property  not 
exempt  from  execution.  In  default  of  entering  into  such  undertaking,  he 
may  be  committed  to  pi-ison  by  warrant  of  the  judge,  or  court  commiseioner, 
as  for  a  contempt.  No  person  shall,  on  examination  pursuant  to  this  diapter, 
be  excused  from  answering  any  question  on  the  ground  that  his  examination 
will  tend  to  convict  him  of  the  commission  of  a  fraud,  but  his  answer  shall 
not  be  used  as  evidence  against  him  in  any  criminal  proceeding  or  prosecu- 
tion." 
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tioner  could  not  be  in  contempt  for  refusing  to  answer  ques- 
tions put  to  him  in  an  examination  based  on  such  void  war- 
rant. Blair* 8  Case,  4  "Wis.,  522;  Remington* 8  Case^  7  id., 
G43;'  Whitney  v,  Brwnette^  15  id.,  61;  Miller  v.  BrinTcerhoffj 
4  Denio,  119;  Den  v.  Turner y  9  Wheat.,  541;  Staples  v. 
Fairchildy  3  Coms.,  46.  2.  That  the  statute  under  which  the 
proceedings  were  taken  (Tay.  Stats.,  1665,  §§  100, 101)  is  void 
because  in  violation  of  sec.  16,  art.  I  of  the  state  constitution, 
which  declares  that  "  no  person  shall  be  imprisoned  for  debt 
arising  out  of  or  founded  on  a  contract  expressed  or  implied;" 
that  every  statute  which  would  produce,  though  by  indirec- 
tion, a  result  forbidden  by  the  constitution,  is  invalid  (Brortr- 
son  V.  Kimie^  1  How.  (U.  S.),  318;  The  Passenger  CaseSy  7 
id.,  283);  that  as  to  proceedings  in  judgments  upon  actions 
founded  on  contract,  the  repugnancy  of  the  statute  to  the  con- 
stitution is  clear  {Bank  v.  Pugsley^  47  N.  Y.,  638,  and  com- 
pare the  remark  of  Cole,  J.  in  Bemington^s  Case^  7  Wis., 
655,  and  the  reasoning  of  the  court  in  Blair^s  Case^  4  id., 
522);  and  that  the  proceedings  cannot  be  upheld  in  this  case 
on  the  ground  that  the  judgment  is  in  an  action  ex  delicto^  for 
two  reasons:  (1)  Because  by  the  law  of  this  state  a  debtor,  in 
cases  ex  delicto^  may  be  arrested  and  held  to  bail  before  judg- 
ment, and  taken  in  execution  against  the  body  after  judgment, 
and  may  be  relieved  after  ten  days'  imprisonment,  in  the 
manner  pointed  out  by  the  statute;  but  by  issuing  execu- 
tion against  the  debtor's  property,  and  taking  these  pro- 
ceedings in  aid  of  such  an  execution,  the  judgment  plaint- 
iff elected  not  to  proceed  against  the  debtor  as  a  tortfeasor; 
and  (2)  Because  this  is  not  a  case  where  one  part  of  a 
statute  is  constitutional,  while  other  distinct  provisions 
are  unconstitutional,  but  one  in  which  the  legislative  pro- 
vision is  indivisible,  and,  being  unconstitutional  in  its  scope, 
must  be  regarded  as  wholly  void,  "  although  there  may  be  a 
class  of  cases  to  which  it  might  properly  apply."  Selden 
J.,  in  Wynehamer  v.  The  People^  13  N.  T.,  442;  Slau- 
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8071  V.  Racine^  13  "Wis.,  398;  State  v.  DouBman^  23  id.,  511; 
Warren  v.  Charlestown^  2  Gray,  84.  3.  That,  if  the  statute 
were  valid  and  the  proceedings  before  the  commissioner  regu- 
lar, the  petitioner  would  not  have  been  bound  to  answer  the 
question  put  to  him,  nor  guilty  of  contempt  for  refusing  to 
answer  it,  after  claiming  his  privilege;  that  the  pro^"ision  in 
our  state  constitution  (sec.  8,  art.  I)  that  "  no  person  shall  be 
compelled  in  any  criminal  case  to  be  a  witness  against  himself," 
was  intended  to  be  as  comprehensive  as  the  privilege  of  a  wit- 
ness at  the  common  law  (East  India  Co,  v.  Campbell^  1  Ves. 
Sen.,  246-7),  and  to  exempt  witnesses  from  answering  ques- 
tions under  any  circumstances  where  such  answer  would  tend 
to  criminate  themselves,  and  this  constitutional  right  cannot 
be  taken  away  even  by  a  statute  which  provides  that  though 
the  witness  shall  be  compelled  to  testify  against  himself,  yet 
such  testimony  shall  not  be  used  against  him  {Emerxfa  Case^ 
107  Mass.,  172,  182-3);  that  no  one  can  be  punished  for 
having  refused  obedience  to  a  void  statute  (Cooley's  Con. 
Lim.,  188;  Strong  v,  Daniel^  5  Ind.,  348;  Aatrom  v.  JSTam- 
mond,  3  McLean,  107);  and  that  therefore,  although  in  gen- 
eral a  mere  error  of  a  court  or  magistrate  having  jurisdiction 
to  commit  for  contempt  cannot  be  reviewed  on  habeas  corpus, 
yet  the  petitioner  should  be  discharged  on  this  writ,  because 
the  order  of  imprisonment  for  refusal  to  answer  the  question 
put,  being  in  violation  of  a  constitutional  right,  was  void. 

F,  C.  Winkler,  contra,  argued,  1.  That  Commissioner 
Hunter's  order  of  release  was  void.  The  right  to  hold  the 
prisoner  by  virtue  of  the  original  order  of  arrest  made  by  the 
county  judge,  did  not  cease  on  the  entry  of  judgment.  The 
object  of  such  an  order  is  to  hold  the  defendant  to  bail;  and 
the  liability  of  the  bail  is,  "  that  the  defendant  shall  at  all 
times  render  himself  amenable  to  the  process  of  the  court  dur- 
ing the  pendency  of  the  action,  and  to  such  as  may  he  issued 
to  enforce  the  judgment  therein,^^  meaning,  clearly,  an  exe- 
cution against  the  body.     The  bail  therefore,  are  liable  to  the 
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plaintiff  if  the  defendant  fails  to  render  himself  on  an  execu- 
tion  against  the  body  legally  issued  at  any  time.  Appleby  v, 
Rdbimon^  44  Barb.,  816.  If  no  bail  is  given,  the  body  re- 
mains in  custody  for  the  same  purpose.  The  statute  (R.  S., 
ch.  127,  sec.  9;  Tay.  Stat«.,  1453,  §  10)  points  out  the  mode 
by  which  the  defendant  may  be  discharged  at  any  time  "  be- 
fore execution;"  i.  e.  execution  against  the  body  {BostwicTc  v. 
Goetzel,  57  N.  T.,  582);  and  this  implies  that  during  that 
time  the  order  holds  him,  and  the  method  of  release  provided 
is  exclusive.  In  case  of  an  escape,  the  sheriff  is  liable  as  bail 
until  execution  against  the  body  (R.  S.,  ch.  127,  sec.  25;  Tay. 
Stats.,  1456,  §  26),  and  could  give  bail  for  him  at  any  time 
before  such  execution,  and  of  course  could  also  recapture  and 
hold  him.  Whit.  Pr.  (3d  ed.),  434.  And  the  plaintiff  is  not 
obliged  to  resort  to  his  execution  against  the  body  in  the  first 
instance,  so  cutting  off  his  right  to  an  execution  against  prop- 
erty. Our  statutes  on  this  subject  are  like  those  of  New 
York,  except  that  they  omit  the  provision  of  the  latter  re- 
quiring the  plaintiff,  where  the  defendant  is  in  actual  custody, 
to  charge  him  in  execution  within  three  months  after  entry 
of  judgment.  Here  abuse  is  prevented  by  empowering  the 
court  to  reduce  the  bail  at  any  time  while  defendant  remains 
in  prison.  Such  being  the  law,  the  court  commissioner  had 
no  authority  to  order  the  prisoner's  release.  The  law  directs 
how  a  writ  shall  be  executed,  and  with  that  execution  the 
court  itself  cannot  interfere;  although  the  court,  on  motion 
might  vacate  the  order  of  arrest,  as  the  court,  also,  may 
always  review  an  order  of  the  judge  at  chambers.  The  motion 
before  Mr.  Hunter  was  not  to  set  aside  the  order  of  arrest, 
and  his  order  does  not  pretend  to  set  it  aside,  but  directs  the 
release  in  spite  of  it.  2.  The  affidavit  of  Mr.  Winkler  gave 
Commissioner  Thompson  jurisdiction.  Miller  v.  Adams,  52 
N.  Y.,  409;  In  re  Perry,  30  Wis.,  268.  3.  Having  jurisdic- 
tion,  the  commissioner  was  authorized  to  examine  the  defend- 
ant, and  it  was  necessary  for  him  to  pass  upon  the  propriety 
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of  questions  propounded.  His  judgment  is  subject  to  review, 
but  cannot  be  called  in  question  collaterally.  If  the  order  to 
answer  in  this  case  was  erroneous,  it  can  be  corrected  on  a 
direct  proceeding  for  a  revieWj  but  not  on  haheas  corpus.  If 
the  answer  to  the  question  asked  would  have  tended  to 
'*'  criminate  "  the  prisoner,  he  was  privileged  from  answer- 
ing it.  "Whether  it  would  have  had  that  tendency,  depends 
on  the  construction  to  be  given  to  sees,  71,  72,  ch.  165, 
R.  S.*  If  the  words  "  any  other  state  or  country  "  in  the 
former  mean  a  country  beyond  the  limits  of  the  United 
States,  then  the  answer  to  the  question  might  criminate  him; 
otherwise  not.  As  to  the  construction  of  this  statute,  see 
Stanley  V,  The  State^  24:  Ohio  St.,  166;  Comm^v,  Uprick- 
arclj  3  Gray,  434,  The  constitutional  provision  (Const,  of 
Wis.,  art.  I,  sec,  S),  does  not  apply,  but  the  case  is  governed 
by  the  common  law  rule.  In  re  Falvey^  7  Wis.,  630.  There 
is  here  no  imprisonment  for  "  debt  arising  out  of  or  founded 
on  contract."  Even  if  the  action  were  one  for  debt,  the  pro- 
ceeding is  in  the  nature  of  a  ne  exeat^  which  does  not  conflict 
with  the  constitution.  DeuTh  v.  /Smith,  23  Wis.,  483; 
Cooley's  Con.  Lim.,  180. 

The  court  ordered  a  reargument,  on  the  constitutional 
power  of  the  legislature  to  authorize,  1.  The  judge  of  a  cir- 
cuit court  at  chambers,  in  term  time,  to  make  an  order  dis- 

*  These  sections  are  as  tbllo\v^: 

*'  Sec,  71.  Every  person  who  shall  feloniously  steal  tlie  property  of  another 
in  any  other  state  or  coiintr>%  and  shall  bring  the  Bame  into  this  state,  may  be 
convicted  and  punished  in  the  same  manner  as  if  such  larceny  had  been  com- 
mitted in  this  state,  and  in  every  such  case,  such  larceny  may  be  charged  to 
have  l:>een  committed  in  any  town  or  city  into  or  through  wliich  such  stolen 
property  shall  have  been  brought. 

"Sec.  72.  Every  person  prosecuted  under  the  last  section  may  plead  a  former 
conviction  or  acquittal  for  the  same  offense  hi  another  state  or  country;  and  if 
such  plea  be  atlmitted  or  estabhshed,  it  shall  be  a  bar  to  any  further  or  other 
proceedings  against  such  person  for  the  same  offense." 
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charging  a  prisoner  from  arrest  or  imprisonment  nnder  pro- 
cess or  order  of  the  court.  2.  Such  a  warrant,  nonbailable  in 
the  first  instance,  as  provided  in  §§  100,  101,  ch.  134,  Tay. 
Stats.,  supplementary  to  any  judgment,  whether  recovered  ex 
contractu  or  ex  delicto.  3.  The  judge  of  the  circuit  court  at 
chambers,  in  term  time  or  vacation,  to  issue  such  a  warrant. 
4.  The  punishment  as  for  contempt  of  court,  of  disobedience 
of  an  order  made  by  the  judge  of  a  circuit  court  at  chambers, 
not  actually  made  an  order  of  the  court  5.  The  issuing  of 
an  attachment  by  the  judge  of  a  circuit  court  at  chambers  for 
a  contempt. 

The  court  also  made«  an  order  at  the  same  time,  that  the 
prisoner  be  committed,  until  its  further  order,  to  the  custody 
of  the  sheriff  of  Dane  county. 

On  the  27th  of  August,  the  sheriff  made  a  further  return, 
from  which  it  appeared  that  after  a  hearing  upon  an  order  to 
show  cause,  the  county  court  of  Milwaukee  county  had  made 
an  order,  August  25th,  vacating  the  order  of  Commissioner 
Hunter  of  August  4th,  for  the  release  of  the  prisoner,  on  the 
ground  that  it  had  been  erroneously  made.  On  the  30th  of 
the  same  month,  Kindling  appealed  to  this  court  from  that 
order. 

By  stipulation,  the  cause  was  again  submitted  upon  printed 
briefs,  viz.:  that  of  Mr.  Carpenter  for  the  petitioner,  and 
that  of  JenkinSy  Elliott  <&  Winkler ^  contra.* 

*Tfa6  following  provisionB  of  the  congtitation  of  this  state  were  dted  by 
counsel  in  their  arguments: 

Art.  I,  sea  16.  *'  No  person  shall  be  imprisoned  for  debt  arising  out  of  or 
founded  on  a  contract,  expressed  or  implied.'* 

Art.  I,  sec  8.  "No  person  ♦  *  *  shall  be  compelled  in  any  criminal 
case  to  be  a  witness  against  himself." 

Art.  Vn,  sec  2.  "The  judicial  power  of  this  state,  both  as  to  matters  of 
law  and  equity,  shall  be  vested  in  a  supreme  court,  circuit  courts,  courts  of 
probate  and  in  justices  of  the  peace."  Sec.  11.  "The  supreme  court  shall 
hold  at  least  one  term  annually.  *  *  A  circuit  court  shall  be  held  at  least 
twice  in  each  year,  in  each  county  of  this  state.    •    •    •   The  judges  of  the 


Digitized  by  VjOOQIC 


46  SUPREME  COUHT  OF  -WISCOXSIN, 

In  re  Sindlin^. 

Mr,  Ca/i'penter  argued  substantially  as  follows: 
I.  The  legislature  cannot  confer  upon  court  commissioners 
judicial  powers  exceeding  the  powers  of  a  judge  at  chambers 
at  the  cormnon  la/w;  and  these  are  limited  to  the  details  of 
practice,  and  do  not  extend  to  the  determination  of  any  sub- 
stantial right  between  the  litigants.  It  is  said  that  the  pro- 
viso in  sec.  23,  art.  VII  of  the  constitution,  is  satisfied  if  the 
statutes  conferring  power  upon  court  commissioners  give  the 
circuit  judges  the  same  power.  But  the  legislature  is  not 
authorized  to  confer  any  judicial  power  on  the  circuit  judges. 
The  judicial  power  of  the  state  —  all  of  it  with  a  single  excep- 
tion— is  vested  by  the  constitution  ix\  the  courts^  and  cannot 
be  diverted  to  the  judges.  The  intention  of  the  framers  of 
the  constitution  on  this  subject  is  plain.  Masters  in  chancery 
exercised  many  important  judicial  functions.  The  constitu- 
tion forbids  the  office  (art.  VII,  sec.  19),  and  thus  compels  the 
courts  to  exercise  these  functions.  This  provision  is  kindred 
in  spirit  to  that  of  the  23d  section,  which  restricts  the  powers 
of  these  persons  to  he  appointed^  to  the  narrow  limit  of  power 
exercised  by  judges  at  chambers.  As  the  legislature  is  not 
authorized  to  vest  any  judicial  power  in  circuit  judges,  the 
proviso  to  sec.  23  manifestly  refers  to  some  certain  and  well 
known  qua/rvtum  of  judicial  power;  and  this  must  be  the 
common-law  power  of  a  judge  at  chambers  in  regard  to  causes 
pending  in  court:  a  power  incident  to  the  jurisdiction  of  the 
court  of  which  he  is  a  judge.  By  the  common  law,  apart 
from  all  statutory  provisions,  the  judges  of  the  common  law 
courts  have  from  time  immemorial  exercised  at  chambers,  in 


ciicmt  ooorts  may  hold  couris  for  each  other,  and  shall  do  so  when  required  by 
law."  Sec.  19.  "The  testimony  in  cases  in  equity  shall  be  taken  in  like  man- 
ner as  in  cases  at  law;  and  the  office  of  master  in  chanceiy  is  hereby  pro- 
hibited." Sec.  23.  "The  legislature  may  provide  for  the  appointment  of  one 
or  more  persons  in  each  organized  county,  and  may  vest  in  such  persons  such 
judicial  powers  as  shall  be  prescribed  by  law:  promded^  that  said  power  shall 
not  exceed  that  of  a  judge  of  the  circuit  court  at  chambers." 
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vacation  as  well  as  in  term  time,  jurisdiction  "  over  certain 
minor  and  -practicul  proceedings^  especiaUy  irregitlarities^  that 
arise  in  conducting  an  action  or  defense."  3  Chitty's  Gen. 
Pr.,  19.  But  disobedience  of  an  order  made  at  chambers  can 
be  punished  only  by  the  court  itself,  after  the  order  has  been 
made  a  rule  of  court,  Chitty,  uhi  supra;  Prescott  v,  Roe^  9 
Bing.,  104;  Baker  v,  Rye^  1  DowL,  689;  Hincllffe  %\  Jones^ 
4  id.,  86;  1  Tidd's  Pr.,  511.  The  court  will  take  no  notice  of 
the  order  until  it  is  made  a  rule  of  court  {Jameson  v.  Raper^ 
3  Moore,  %o^  note);  and  it  cannot  be  made  a  rule  of  court 
until  the  following  term  {King  v.  Price^  2  Dowl.,  233);  and 
the  motion  to  make  it  a  rule  of  court  must  be  separate  from 
that  to  attach  for  disobedience  of  the  order  {Stainlaiid  v. 
Oghj  3  Dowl.,  99).  After  such  order  has  been  made  a  rule  of 
court,  it  becomes  the  act  of  the  court,  and  the  judge's  power 
to  make  it  cannot  be  questioned.  Wilso7i  v.  Northrup^  4 
Dowl.,  441.  The  decision  of  a  judge  at  chambers  may  be  re- 
viewed by  a  single  judge  in  term.  Kvng  v,  Meyers,  5  Dowl., 
686.  After  a  judge's  order  has  been  made  a  rule  of  court,  a 
motion  to  vacate  must  be  directed  against  the  rule,  not  the 
order.  Tindal,  C.  J.,  in  Clement  v,  Wea/oer,  1  Dowl.  N.  S., 
193.  Many  acts  of  parliament  liave  increased  the  powers  and 
enlarged  the  jurisdiction  of  the  English  jxidges  at  chambers; 
but  these  statutes,  having  been  enacted  since  our  revolution, 
have  no  effect  here.  The  English  statutes  have,  in  many  in- 
stances, vested  in  the  judges  at  chambers  powers  which  do  not 
relate  to  pending  causes,  and  are  no  part  of  chamber  jurisdic- 
tion proper;  and  as  to  such  statutory  powers  the  court  exer- 
cises no  appellate  jurisdiction.  It  is  only  where  the  judge  at 
chambers  acts  as  the  delegate  of  the  couH  and  exercises  its 
jurisdiction,  that  an  appeal  lies  to  the  court.  Railway  Co,  v, 
Fielden,  15  Jur.,  19.  An  examination  of  the  works  of  prac- 
tice, and  of  the  cases,  will  show  conclusively  that  the  power 
of  a  judge  at  chambers  extends  only  to  the  making  of  such 
roles  or  orders  as  are  necessary  to  speed  the  causes  pending  in 
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court,  clear  away  the  teclinical  obstacles,  and  thus  enable  the 
court  to  come  more  speedily  to  a  hearing  of  the  merits  of  the 
causes.  But  every  issue,  whether  of  law  or  fact,  arising  in 
the  cause  must  be  determined  by  the  court.  I  cannot  find  an 
instance  in  which  a  demurrer  has  been  passed  upon  at  cham- 
bers; and  it  has  been  decided  that  a  judge  at  chambers  cannot 
order  SLjulse  plea  to  be  stricken  out.  Milley  v.  WallSy  1 
DowL,  648.  The  powers  of  a  judge  at  chambers,  at  the  com- 
mon law,  are  exercised  as  preparatory  to  an  exercise  of  judi- 
cial power,  that  is,  the  determination  of  the  rights  of  the 
parties  on  the  merits  of  the  case;  and  do  not  extend  to  the 
adjudication  of  any  substantial  right  between  the  parties. 

II.  The  whole  scheme  of  "  proceedings  supplementary  to 
execution  "  is  unconstitutional.  When  our  constitution  was 
adopted,  it  was  one  of  the  well  established  heads  of  equity 
jurisdiction  to  enforce  the  judgments  of  courts  of  law  upon 
the  property  of  reluctant  debtors,  by  creditors'  bill;  and  this, 
independent  of  Btatutory  provisions.  Hendricks  v.  Hoiinsonj 
2  Johns.  Ch.,  283;  BrinkerJwffv.  Brown^  4  id.,  671;  McDer- 
mott  V.  Strong,  id.,  689;  Spader  v.  Davis,  5  id.,  280;  Egbert 
^.  Pemberton,  7  id.,  208;  Spader  v.  Sadden,  20  Johns.,  565; 
Beam,  v.  Smith,  2  Mason,  252;  Tappan  v.  JEvans,  UN.  H., 
311;  Waterma/n  v.  Cochran,  12  Vt.,  699.  The  statute  (Tay. 
Stats.,  1564r-5)  provides  that  after  execution  returned  unsatis- 
fied, the  judgment  creditor  "  is  entitled  to  an  order  from  the 
judge  of  the  court,  or  a  county  judge  or  court  commis- 
sioner," requiring  the  judgment  debtor  to  appear  before  such 
judge  or  commissioner.  It  then  provides  a  code  of  proce- 
dure for  the  case,  vesting  in  the  judge  or  commissioner  sub- 
stantially the  powers  of  a  court  of  equity  on  the  old  creditors' 
bill,  with  power  (p.  1567,  §  111)  to  punish  disobedience  of 
any  person,  party  or  witness,  as  for  a  contempt,  to  appoint  a 
receiver,  etc.,  etc.  This  court  has  repeatedly  held,  what  is 
apparent  from  the  statute  itself,  that  its  provisions  are,  and 
were  intended  to  be,  a  substitute  for  the  proceedings  on  cred- 
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iters'  bill  in  a  court  of  equity,  and  that  they  abolish  the  old 
proceedings.  In  re  Rermngton^  7  Wis.,  643;  Graham  v.  JR. 
H.  Co.y  10  id.,  459;  8eymov/r  v.  Briggs^  11  id.,  196.  In  other 
words,  the  statute  vests  in  a  circuit  judge,  county  judge  or 
court  commissioner,  the  judicial  power  of  the  state  in  a  mat- 
ter of  equity;  whereas  the  constitution  vests  this  power  in 
the  courts.  If  the  legislature  may  vest  in  a  judge  or  court 
commissioner  one  head  of  equity  jurisdiction,  it  may  another, 
and  all  others;  and  it  may  do  the  same  thing  in  matters  of 
law,  and  thus  divert  from  the  courts  all  their  constitutional 
jurisdiction.  As  to  those  provisions  of  the  statute  which 
authorize  judges  and  commissioners  to  appoint  receivers,  pun- 
ish for  contempt,  and  to  adjudicate  upon  substantial  rights  of 
the  parties  litigant,  and  to  acquire  jurisdiction  over  persons 
not  parties  to  the  action,  adjudicate  upon  their  rights  of  prop- 
erty, and  render  judgments,  —  the  conflict  between  these  and 
the  policy  and  language  of  the  constitution  is  especially  plain 
and  palpable.  These  are  clearly  judicial  powers,  powers 
reaching  to  the  determination  of  substantial  rights;  and  they 
are  filched  from  the  courts,  in  which  the  constitution  vests 
them,  and  conferred  upon  judges  out  of  court,  and  upon 
court  commissioners,  in  violation  of  the  constitution. 

III.  I  cannot  find  that  by  the  common  law  a  judge  at 
chambers  was  ever  authorized  to  order  an  arrest,  in  cases 
where  the  defendant  might  properly  be  arrested.  Such 
power  has  been  conferred  by  recent  statutes  (1  and  2  Vic,  c. 
110,  sec.  3;  78  Stats,  at  Large,  p.  543).  By  the  ancient  com- 
mon law,  no  defendant  could  be  arrested  upon  mesne  process 
for  civil  injuries  unaccompanied  by  force.  Subsequent  stat- 
utes, passed  before  our  revolution,  gave  a  right  to  commence 
certain  actions  by  capias.  But  then  the  writ  issued  out  of 
the  court  as  a  matter  of  course,  without  special  direction;  the 
arrest  was  by  command  of  the  court;  and  the  capias  had  to 
be  tested  in  term  time.  Tidd's  Pr.,  128-9.  But  inasmuch  as 
the  jurisdiction  of  a  judge  at  chambers  is  merely  an  incident 
Vol.  XXXIX. —4 
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of  the  jurisdiction  of  the  court,  it  is  worthy  of  consideration 
whether,  in  cases  where  the  defendant  may  be  arrested  and 
held  to  bail  for  his  appearance  merely,  the  arrest  is  not  so 
incident  or  collateral  to  the  main  object  of  the  suit  as  to*  fall 
within  the  power  of  a  judge  at  chambers;  and  whether  the 
absence  of  precedents  for  such  judge's  order  should  not  be 
ascribed  to  the  fact  that  the  capias^  in  the  proper  cases,  went 
without  special  direction  or  order  of  the  court.  On  the  other 
hand,  it  may  well  be  said  that  an  arrest  of  the  person  —  espe- 
cially if  it  is  to  be  held,  as  claimed  in  the  argument  of  this 
case,  that  such  imprisonment  may,  at  the  election  of  the 
plaintiff,  be  continued  during  the  natural  life  of  the  defend- 
ant, —  should  be  the  result  of  original  and  not  delegated  judi- 
cial power. 

IV.  What  a  judge  may  do  at  chambers,  he  may  undo  at 
chambers ;  and  if  he  can  order  an  arrest,  there  would  seem  to 
be  no  objection,  on  the  scx)re  of  power,  to  his  ordering  a  re- 
lease from  the  arrest.  Bumess  v.  Guiranovichj  4  W.,  H.  & 
G.,  520 ;  Thompson  v.  Becke,  4  Q.  B.,  759.  Moreover  it  is  well 
settled  that  a  judge  at  chambers  for  new  and  sufficient  reasons 
could  discharge  from  custody  under  the  order  or  process  of 
the  court.  He  could  never  make  an  order,  in  opposition  to 
the  order  or  process  of  the  court,  which  would  amount  to  or 
have  the  effect  of  a  final  adjudication  upon  any  substantial 
right,  but  he  could  control  the  execution  of  process  of  th« 
court,  and  even  its  judgments,  until  the  parties  could  be  again 
heard  in  court.  J^oe  v.  Boe,  11  A.  &  E.,  333;  Jameson  v. 
Baper^  3  Moore,  65,  note;  Bartlett  v.  Stinton,  L.  E.,  1 C.  P., 
483;  Plow£r  v.  Ball,  5  A.  &  E.,  823;  3  Chitty's  Gen.  Pr.,  19. 

V.  Applying  these  principles  to  the  case  at  bar,  1.  If  the 
original  order  of  arrest  was  invalid,  this  cause  for  the  deten- 
tion falls  to  the  ground.  2.  If  that  order  was  valid,  it  was 
within  the  power  of  a  judge  at  chambers,  or  court  commis- 
sioner, for  sufficent  reasons,  to  discharge  from  custody.  The 
order  of  Commissioner  Hunter  for  such  discharge  was  prop- 
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erly  made.  The  judgment  creditor's  election  to  proceed  by 
an  execution  against  property  ought  to  be  regarded  as  an 
abandonment  of  the  remedy  by  execution  against  the  body,  at 
least  until  the  former  remedy  is  exhausted.  Ex  parte  Know- 
ell^  13  Ves.,  192.  By  the  common  law,  the  commitment  of 
the  debtor  in  execution  was  a  satisfaction  of  the  debt;  but  by 
the  statutes  of  this  state  (R.  S.,  ch.  162,  sec.  11),  after  the  rem- 
edy by  imprisonment  is  exhausted,  execution  may  be  issued 
against  the  property.  Sec.  7,  ch.  134,  R.  S.,  provides  that  in 
cases  where  the  defendant  might  have  been  —  that  is,  might 
have  been  but  was  not  —  arrested,  execution  may  go  against 
property  before  execution 'against  the  body,  but  only  in  that 
case.  But  the  case  where  an  arrest  was  in  fact  made,  is  reg- 
\dated  by  sec.  10,  and  the  language  "  execution  may  issue  " 
against  his  body,  should  be  read,  shall  issue,  etc.  Cutler  v. 
Howard^  9  Wis.,  309.  Then  sec.  11  provides  that  while  the 
body  is  held  in  execution,  no  execution  against  the  property 
shall  issue.  The  plain  intention  of  these  provisions  is  to  com- 
pel the  plaintiff  to  an  election;  and  where  the  defendant  is  in 
jail  under  process  in  the  action,  and  the  plaintiff  resorts  to  an 
execution  against  property,  he  ought  to  be  held  to  have  made 
his  election  to  abandon  the  imprisonment.  Again,  the  arrest 
under  the  county  judge's  order  is  by  law  merely  ^provisional 
remedy.  Webster  defines  provisional  as  follows:  "Provided 
for  present  need  or  for  the  occasion;  temporarily  established; 
temporary;  as  a  provisional  government  or  regulation;  a  pro- 
visional treaty."  It  is  an  order  to  have  effect  until  the  rendi- 
tion of  judgment,  and  no  longer.  Corwi/rh  v.  Freeland^  6 
How.  Pr.,  244  (decided  in  1851);  Bank  v.  Motty  9  Abb.  Pr., 
110.  When  these  decisions  were  made,  the  New  York  stat- 
utes were  precisely  like  ours  in  regard  to  provisional  remedies. 
But  even  conceding  that  Mr.  Hunter's  order  was  erroneous,  it 
was  valid  until  set  aside;  and  there  was  therefore  no  justifica- 
tion of  the  imprisonment  when  this  writ  of  habeas  corpus  was 
applied  for.    Jones  v.  Dowy  15  Wis.,  582.    The  county  court 
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has  since  vacated  Mr.  Hunter's  order;  but  the  appeal  taken 
by  Kindling  from  this  order  of  the  court  stays  its  effect,  and 
leaves  the  commissioner's  order  in  full  force.  This  would  be 
true  in  the  absence  of  any  statutory  provision  on  the  subject. 
Hudson  V.  Smithy  9  "Wis.,  122;  Ins.  Co,  v,  McCormick^  20 
id.,  265;  Coming  v.  Troy  Iron  Co.,  15  How.  Pr.,  451;  Green 
V.  Winter  J  1  Johns.  Ch.,  77;  Yeaton  v.  United  States,  5 
Cranch,  281;  Schooner  v.  United  States,  6  id.,  329;  Jennings 
V,  Carson,  4  id.,  2;  Penhallow  v.  Doone,  3  Dal.,  54.  I  find 
nothing  in  our  statute,  which,  on  an  appeal  from  an  order  like 
this,  requires  anything  more  than  the  giving  of  the  undertak- 
ing for  $250,  required  on  appeal  from  all  orders  whatsoever, 
to  suspend  the  operation  of  the  order  appealed  from.  Ins.  Co. 
V.  McCormick,  supra.  3.  The  order  of  Commissioner  Thomp- 
son, committing  the  prisoner  for  the  supposed  contempt,  was 
an  exercise  not  only  of  a  power  which  cannot  be  conferred  on 
a  court  commissioner  under  our  constitution,  but  of  a  power 
which  the  statute  does  not  attempt  to  confer.  Under  Tay. 
Stats.,  1564-5,  §§  100,  101,  there  can  be  no  commitment  ex- 
cept on  refusal  to  give  bail,  which  was  not  ordered  in  this 
case;  and  under  §  111,  commitment  can  be  made  only  for  vio- 
lation of  those  orders  of  the  commissioner  which  the  practice 
requires  should  be  served  in  writing.  The  refusal  to  answer 
a  question  is  clearly  not  a  case  contemplated  in  this  section. 

Jenkins,  Elliott  cfe  Winkler,  contra,  argued  substantially 
as  follows : 

I.  The  legislative  acts  which  have  from  time  to  time  vested 
the  circuit  judge  at  chambers  with  authority  to  hear  and  de- 
termine certain  judicial  questions  which,  by  the  common-law 
practice  of  England,  could  only  be  heard  in  term,  have  passed 
unchallenged  through  all  the  courts  of  this  state,  and  should 
not  now  be  arraigned  as  nnconstitntional,  except  with  the 
greatest  caution.  By  sec.  28,  ch.  132,  R.  S.  (introduced  with 
the  code),  the  judge  was  authorized  to  give  judgment  upon  a 
frivolous  pleading;  an  important  judicial  function,  involving 
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not  only  the  right  of  the  party  to  maintain  his  pleading,  but 
(as  the  statute  was  first  enacted)  the  consequence  of  wholly 
shutting  out  a  meritorious  defense  which  he  might  have.  F. 
&  M,  Bank  v.  Savyyer^  7  Wis.,  279.  But  this  section  has 
been  sustained  as  constitutional  by  this  court  {Clapp  v.  Pres- 
toTij  15  Wis.,  643),  and  we  think  correctly.  The  object  of  that 
clause  of  the  constitution  which  vests  "  the  judicial  power  of 
the  state  in  a  supreme  court,  circuit  courts,"  etc.,  was  to  pre- 
scribe what  courts  we  should  have,  and  not  to  define  the  prac- 
tice of  those  courts.  For  some  time  before  the  constitution 
was  adopted,  there  had  been,  in  the  course  of  law  reform,  con- 
siderable relaxation,  by  legislative  enactments,  of  the  older, 
stringent  rule  requiring  most  if  not  all  the  business  of  a  court 
to  be  done  in  term  time.  Chief  Justice  Denman,  in  1838, 
procured  the  passage  of  an  act  of  parliament  permitting  the 
judges  of  Westminster  Hall  to  hear  causes  in  vacation.  It  is 
difficult  to  believe  that  the  convention  in  framing,  or  the  peo- 
ple in  adopting,  our  constitution,  intended  that  the  practice 
regulating  what  a  judge  might  do  at  chambers,  and  what  pow- 
ers he  could  exercise  only  in  term,  should  remain  rigidly  fixed 
as  it  was  at  that  time.  They  could  not  in  reason  have  so  de- 
clared unless  they  considered  the  reform  or  change  in  that  direc- 
tion an  evil  one;  and  in  that  case  they  would  have  made  the 
declaration  an  explicit  one,  instead  of  leaving  it  to  vague  im- 
plication. The  word  "  court,"  therefore,  seems  to  be  used  in 
the  provision  referred  to,  not  in  the  narrow  sense  of  a  court 
sitting  in  term,  but  rather  to  designate  the  body  which  is  to 
exercise  the  judicial  power,  without  attempting  to  prescribe  the 
time,  place,  or  manner  of  its  exercise.  Except  in  the  case  of 
the  supreme  court,  the  courts  provided  for  have  but  a  single 
judge.  In  him  the  judicial  power  of  the  court  is  vested.  The 
time  and  place  where  he  shall  hear  causes,  the  manner  in 
which  decisions  shall  be  rendered  and  recorded,  are  matters 
which  must  be  within  the  control  of  the  legislature.  The 
court  does  not  cease  when  its  term  is  ended.    At  common  law, 
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"terms,"  properly  speaking,  were  only  held  by  the  conrts  at 
"Westminster,  the  judges  sitting  in  banc.  The  sessions  or 
assizes,  under  the  various  commissions,  are  not  "  terms,"  but 
are  held  in  vacation.  3  Black.  Com.,  60, 276  et  seq. ;  3  Chitty's 
Gen.  Pr.,  90  et  seq.  If  the  term  "  circuit  courts,"  in  sec.  2, 
art.  VII  of  our  constitution,  means  only  courts  sitting  in  term, 
how  can  a  judge  at  chambers  exercise  even  the  slightest  judicial 
power?  Sec.  23  implies  that  they  have  exercised,  possibly 
that  they  may  exercise,  such  powers,  but  it  confers  none.  Tlie 
only  inference  that  can  be  drawn  from  it  is,  that  sec.  2  does 
not  mean  courts  in  term.  Suppose  that  sec.  23  were  not  found 
in  our  constitution:  would  it  then  be  contended  that  no  part 
of  the  judicial  power  could  be  exercised  otherwise  than  by  the 
court  in  term?  The  constitution  of  the  United  States  vests 
the  judicial  power  in  "  one  supreme  court,  and  in  such  inferior 
courts  as  the  congress  may  from  time  to  time  ordain  and  estab- 
lish;" yet  a  vast  number  of  acts  of  congress  confer  powers  on 
the  judges  at  chambers;  and  these  have  never  been  quesdoned, 
and  have  been  acted  on  by  all  the  great  judges  of  the  land. 
Among  these  are  the  bankrupt  law,  and  many  acts  relating  to 
admiralty  practice.  See  sees.  574-6,  p.  101,  E.  S.  of  the  U. 
S.  An  order  made,  or  judgment  given,  by  a  judge  at  cham- 
bers, where  the  statute  authorizes  it,  is  an  order  or  judgment 
of  the  cov/rtj  as  is  a  rule  entered  by  an  attorney,  where  that 
authority  is  given,  or  a  judgment  rendered  by  the  mere  act  of 
the  clerk,  on  a  default.     Wells  v.  Morton^  10  Wis.,  468. 

II.  It  does  not  follow  that  the  legislature  can  give  a  court 
commissioner  the  same  power  which  it  may  confer  on  a  judge 
at  chambers.  The  officer  referred  to  in  sec.  23,  art.  YII, 
called  in  our  statute  a  court  commissioner,  was  intended  to 
be  a  subordinate  officer  in  our  system,  vested  with  strictly 
limited  powers.  The  proviso,  that  his  power  shall  not  exceed 
"  that  of  a  circuit  judge  at  chambers,"  cannot  reasonably  be 
said  to  mean,  that  it  shall  not  exceed  the  power  which  it 
might  in  future  be  deemed  wise  to  allow  the  judge  to  exer- 
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cise  at  chambers.  We  take  it  to  mean,  that  it  shoiild  not  exceed 
the  power  ordinarily  exercised  by  a  judge  at  chambers  at  the 
time  of  the  adoption  of  the  constitution.  An  order  of  arrest 
is  the  legitimate  successor  of  the  capias  ad  respondendum^ 
and  is  process  of  the  court,  like  an  injunction  order  made  by  a 
judge  or  court  commissioner.  lUley  v.  Harris^  10  Wis.,  95. 
Where  such  process  had  been  issued  according  to  law,  and  the 
statute  prescribed  the  method  of  its  execution,  a  judge  at 
chambers  could  not  interfere  with  its  regular  course.  He 
could  admit  a  party  arrested  to  bail,  and  perhaps,  in  some 
cases,  under  particular  statutes,  inquire  into  and  determine 
particular  questions.  But  the  only  power  to  which  Com- 
missioner Hunter's  order  of  discharge  could  be  referred, 
is  the  general,  inherent  power  of  a  court  over  its  own 
process ;  and  this  at  common  law  belonged  exclusively 
to  the  court,  and  not  to  the  judge  at  chambers.  It  is  one  of 
those  high  powers,  affecting  important  interests,  which  it  was 
never  intended  to  confer  on  court  commissioners.  Boinay  v. 
Coats,  17  Mich.,  411.  Again,  a  court  commissioner's  powers, 
under  sec.  23,  art.  VII,  must  be  "  prescribed  bylaw;"  and  this 
seems  to  mean  that  the  specific  powers  shall  be  prescribed  by 
statute,  and  he  shall  not  be  allowed  to  range  over  a  wide  field 
of  undefined,  discretionary  powers.  In  the  power  he  exercises, 
he  should  have  the  plain,  direct,  explicit  statute  for  his  guide. 
We  contend  that,  for  this  reason,  the  statute  giving  him  "  all 
the  powers  of  a  judge  at  chambers  "  is  void. 

III.  The  warrant  provided  for  by  §§  100,  101,  pp.  1564-5, 
Tay.  Stats.,  is  simply  to  arrest  the  defendant  and  bring  him  be- 
fore a  court  commissioner,  to  bo  examined  whether  he  shall  be 
required  to  give  bail  or  allowed  to  go  without  bail.  We  have 
found  no  constitutional  provision  which  it  violates.  It  is  a  less 
.stringent  warrant  than  one  which  requires  him  to  give  bail 
at  once  or  be  imprisoned.  Warrants  by  which  actions  of  tort 
are  commenced  before  justices  of  the  peace  in  this  state, 
have  always  been  nonbailable  in  the  first  instance.     Tay. 
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Stats.,  1357,  §  30,  and  1359,  §  39.  We  tliink  also  tliat  it  could 
be  granted  by  a  court  commissioner.  At  the  time  of  the 
adoption  of  our  constitution,  writs  of  ne  exeat  were  a  recog- 
nized provisional  remedy  in  a  creditor's  suit  {Mitchell  v. 
Bunchy  2  Paige,  606),  and  could  be  allowed  by  a  judge  at 
chambers  or  an  "  injunction  master."  1  Barb.  Ch.  Pr.,  621, 
649.  All  writs  and  orders  in  the  nature  of  process  would  be 
of  very  little  practical  value  if  they  could  be  had  only  of  a 
court  in  term.  Proceedings  supplemental  to  execution  are 
but  a  new  form  of  creditor's  suit.  Hence,  by  express  statutory 
pro\d8ions,  they  are  accompanied  by  the  remedial  processes  of 
the  court  of  equity  —  the  injunction,  the  receiver;  and  it 
would  be  strange  if  the  ne  exeat  were  wanting.  The  warrant 
in  question  is  strictly  in  the  nature  oi^ne  exeatj  except  that, 
with  greater  leniency,  the  defendant  is  allowed  a  hearing 
before  the  holding  to  bail,  or  imprisonment  in  default  of  bail, 
is  made  absolute. 

IV.  But  the  subsequent  proceedings  before  a  court  commis- 
sioner, authorized  by  the  terms  of  the  statute  —  the  hearing 
of  testimony,  making  orders  under  §  JL06,  and  enforcing  them 
under  §  111  —  certainly  exceed  the  powers  of  a  judge  at  cham- 
bers as  generally  understood  twenty-five  years  ago.  They 
amoimt  in  substance  to  nothing  less  than  the  trial  of  a  suit  in 
equity,  and  the  pronouncing  and  enforcement  of  the  decree. 
If  it  were  an  original  question,  the  statute,  so  far  as  it  confers 
these  powers  on  court  commissioners,  would  probably  be  held 
void.  But  that  would  not  make  the  initiatory  proceedings  a 
nullity.  The  proceedings  are  in  the  case,  and  under  the  im- 
mediate control  of  the  court.  Barker  v.  Dayton^  28  Wis.,  367. 
If  the  commissioner  cannot  act  beyond  issuing  the  warrant 
and  determining  whether  it  shall  be  made  absolute,  the  pre- 
sumption must  be,  that  all  subsequent  proceedings  will  be 
had  before  the  court  or  the  judge.  On  this  view,  the  com- 
mitment for  refusing  to  answer  was  in  excess  of  the  commis- 
sioner's power,  but  the  warrant  was  good.    But  is  not  this 
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whole  question  closed  against  inquiry?  The  statute  of  sup- 
plemental proceedings,  with  full  power  in  the  county  judge 
as  well  as  the  circuit  judge,  is  nearly  twenty  years  old;  with 
all  its  present  powers  in  the  court  commissioners,  it  is  over 
fifteen  years  old.  Cases  under  it  must  be  counted  by  many 
hundreds,  if  not  thousands.  There  is  not  a  power  granted  by 
it  that  this  court  has  not  affirmed  by  express  adjudication. 
And  it  has  always  been  treated  as  a  valid  act.  Oraham  v. 
a.  Ji.  Co,y  10  Wis.,  469 ;  Second  Ward  Bank  v.  Upmanny 
12  id.,  499;  Brown  v.  ffeiard,  20  id.,  326;  In  re  Mary  J. 
O'Brien,  24  id.,  547;  Barker  v.  Dayton,  28  id.,  367;  Gould  v. 
Bodge,  30  id.,  621;  In  re  Perry,  id.,  269;  Lamonte  v.  Pierce, 
34  id.,  483.  Even  the  power  of  the  court  commissioner  to 
punish  for  contempt,  in  disobedience  of  his  order,  is  expressly 
afilrmed  in  In  re  Perry  and  In  re  (yBrien,  aujpra, 

V.  The  order  of  Commissioner  Hunter  having  been  set 
aside  by  the  county  court  since  the  former  argument,  the 
original  order  of  arrest  remains  in  full  force.  If  the  appeal 
from  the  vacating  order  of  the  county  court  suspends  the  ope- 
ration of  such  order,  then  the  motion  to  the  county  court  to 
set  aside  Mr.  Hujiter's  order,  which  is  in  effect  an  appeal  from 
it  {Moore  v.  Cord,  13  Wis.,  413;  Schauble  v.  Tietgen,  31  id., 
695;  Tidd's  Pr.,  511),  must  equally  suspend  the  operation  of 
said  last  mentioned  order. 

VI.  A  judge  at  chambers  may  make  an  order  of  arrest.  It 
is  but  another  form  of  capias  ad  respondendum.  That  writ, 
at  the  time  of  and  prior  to  the  adoption  of  the  constitution, 
generally  issued  "of  course;"  and  where  an  order  was  re- 
quired, it  was  made  by  a  single  judge  at  chambers.  3  Chitty's 
Gen.  Pr.,  325,  326;  1  Burr.  Pr.,  95,  97.  In  fact  all  writs  and 
process,  and  orders  for  them,  not  issuable  of  course,  were,  as 
in  practice  they  must  be,  granted  at  chambers. 

VIL  We  need  not  reargue  the  point  that  the  entry  of  judg- 
ment does  not  ipso  facto  put  an  end  to  the  order  of  arrest 
It  is  contended  that  in  see.  10,  ch.  134,  R.  S.,  the  word  may 
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means  shall^  and  hence  that  execution  against  the  person  must 
be  issued  immediately.  But  that  section  is  derived  from  sec. 
6,  p.  364,  vol.  2,  R.  S.  of  New  York  of  1829,  where  it  could 
have  no  such  meaning,  as  the  same  statute  (p.  556,  sees.  36,  37) 
provided  for  a  discharge  of  the  defendant  if  ho  was  not  charged 
in  execution  within  three  months.  The  passage  cited  from 
Corwvn  v.  Freeland  is  the  merest  dictum.  Bcmh  v.  MoU 
relates  to  an  amendment  to  the  New  York  code,  which  was 
never  adopted  here,  but  implies  that  the  law  was  previously 
otherwise. 

Ryan,  C.  J.  The  sheriff's  supplemental  return  greatly 
simplifies  this  case.  Under  the  order  of  the  county  court  va- 
cating the  order  of  the  court  commissioner  which  assumed  to 
discharge  the  prisoner  from  custody,  the  proceedings  before 
both  the  court  commissioners  become  immaterial  to  the  deten- 
tion of  the  prisoner;  leaving  it  resting  on  the  original  order 
of  arrest  made  by  the  judge  of  the  county  court.  We  are 
none  the  less  under  obligation  to  counsel  for  the  learning  and 
ability  of  the  briefs  submitted  on  the  reargument  which  we 
had  ordered,  discussing  grave  and  delicate  questions  not  now 
in  the  case.     . 

The  constitution  vests  the  judicial  power  of  the  state  in 
courts  which  it  establishes  or  authorizes  to  be  established,  to 
be  held  by  judges  whoso  oflSces  it  creates  or  authorizes  to  be 
created.  This  exhausts  the  judicial  power.  Att^y  Gen.  v. 
McDonald^  3  Wis.,  805;  Gough  v.  Dorsey^  27  id.,  119.  But 
the  courts  of  record  so  established  are  courts  proceeding 
according  to  the  course  of  the  common  law.  Putnam  v. 
Sweety  2  Pinney,  302;  Callanan  v.  Judd^  23  Wis.,  343. 
And  the  judges  of  these  courts  take,  under  the  constitution 
creating  their  offices,  the  powers  of  judges  of  such  courts  at 
the  common  law,  including  the  powers  commonly  possessed  by 
them  at  chambers,  at  the  time  of  the  adoption  of  the  constitu- 
tion.  Waterman  V. Hay mondy  5  WiQ.ylSS'y  Conroe  v.  Bully! 
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id.,  408;  Re  Remvagton^  id.,  643;  Re  Gill^  20  id.,  686.  Such 
powers  of  judges  of  the  circuit  court  at  chambers  are  expressly 
recognized  in  the  constitutional  provision  authorizing  like 
judicial  powers  to  be  conferred  on  other  officers. 

At  tlie  common  law,  before  52  Hen.  Ill,  ch.  23^  13  Ed.  I, 
ch.  11,  25  Ed.  Ill,  Stat.  5,  ch.  17,  and  19  Hen,  VII,  ch.  9, 
arrest  on  mesne  process  in  civil  actions  was  authorized  only 
for  tort  vi  et  armis.  Petersdorff  on  Bail,  4;  3  Chitty's  Gren. 
Pr.,  324;  1  Tidd's  Pr.,  128;  3  Black.,  292.  Under  these  stat- 
utes,  prior  to  12  Geo.  I,  ch.  29,  arrest  was  authorized  on 
cajdas  ad  respondendum  in  all  civil  actions,  without  affidavit 
or  order;  bail  being  taken  for  the  sum  laid  in  the  ac  etiam 
clause,  xmder  28  Hen.  VI,  ch.  9.  But  under  the  temporaiy 
act  of  12  Gleo.  I,  ch.  29,  made  perpetual  by  21  Geo.  II,  ch.  3, 
arrest  was  authorized  on  mesne  process  in  civil  actions,  only 
upon  affidavit  of  cause  of  action;  the  sum  sworn  to  be  due  be- 
ing indorsed  on  the  writ,  and  bail  required  for  that  amount 
only.  In  cases  of  unliquidated  damages,  however,  whether 
ex  contractu  or  ex  delicto^  in  which  a  sum  certain  .could  not 
be  sworn,  arrest  was  authorized  only  upon  order  of  the  com*t 
or  judge,  made  upon  affidavit  of  cause  of  action,  and  fixing 
the  amount  of  bail  to  be  taken.  This  appears  to  have  been 
the  first  use  of  orders  to  hold  to  bail.  Ajid  even  in  cases  of 
liquidated  damages,  in  which  arrest  was  authorized  upon  affi- 
da^^[t  only  without  order,  orders  might  always  be  made  and 
sometimes  were  naade  to  hold  to  bail.  3  Chitty's  Gen.  Pr., 
324,  326;  1  Tidd's  Pr.,  128,  172;  Fleetwood  v.  Poictie?*, 
Barnes'  Pr.  Cases,  67;  ZeWrit  v.  Tolcher^  id.,  79;  Reynold- 
son  V.  BladeSy  id.,  108.  These  cases  were  in  the  common 
pleas,  but  the  same  practice  prevailed  in  all  the  superior 
courts  of  common  law. 

In  practice,  orders  to  hold  to  bail  were  commonly  made  by 
the  judges  at  chambers,  although  they  could  generally  be  dis- 
charged by  the  court  only.  Chitty,  Tidd,  ubi  supra;  Had- 
derweek  v.  Catmury  Barnes'  Cases,  61;  Russel  v.  Oately^  id., 
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76;  Treherne  v.  Ghresmighamy  id.,  87;  Stajpleton  v.  Stark,  id., 

109.  The  cases  in  Barnes  were  all  long  prior  to  1  and  2  Vict., 
ch.  110,  which  counsel  for  the  prisoner  relied  on  as  first  giv- 
ing authority  to  judges  at  chambers  to  make  orders  to  hold  to 
bail.  See  also  Thompson  v.  Bccke^  4  Q.  B.,  769,  and  Bv/mess 
V.  Chiiranomehj  4  Exch.,  520,  after  1  and  2  Vict. 

The  English  statutes  cited,  prior  to  the  1  and  2  Vict,  came 
here  with  the  common  law  and  as  part  of  it.  Gohv/m  v. 
Sarvey^  18  Wis.,  147;  SpoAilding  v.  Eaihoay  Co.^  30  id., 

110.  And,  until  imprisonment  for  debt  was  modified  or  abol- 
ished in  many  of  the  states,  the  English  rule  prevailed  very 
generally  in  this  country  from  the  beginning.  Encyc.  Am., 
"  Capias;'  "  Debtor  and  Creditor '';  3  Tucker's  Black.,  App., 
37;  2  Kent,  397;  Bouvier's  Inst.,  sec.  2802;  5  and  9  Dane's 
Abr.,  ch.  150;  Graham's  Pr.,  492;  1  Burrill's  Pr.,  88,  97, 
328.  And  the  practice  of  proceeding  on  a  judge's  order  to 
hold  to  bail  in  all  cases  of  arrest  on  mesne  process  seems  to 
have  been  very  common.  This  was  certainly  the  practice  es- 
tablished by  statute  of  the  territory,  when  the  state  constitu- 
tion was  adopted.    E.  S.  1839,  264. 

The  state  constitution  abolishes  imprisonment  for  debt 
arising  on  contract.  This  superseded  the  territorial  statute 
so  far  as  it  related  to  actions  ex  contractu;  but  so  far  as  it  re- 
lated  to  actions  ex  delicto,  that  statute  appears  to  have  re- 
mained in  force  until  the  revision  of  1849,  when  it  was  re- 
pealed. E.  S.  1849,  ch.  157.  That  revision  continued  the 
practice  in  actions  of  tort.  E.  S.  1849,  ch.  91.  And,  with 
exceptions  not  material  here,  the  same  practice  of  arrest  on 
mesne  process,  or  at  any  time  before  judgment,  in  actions  of 
tort,  upon  order  of  the  judge  of  the  court,  is  still  continued 
by  law.  E.  S.  1858,  ch.  127;  lUley  v.  Harrisy  10  Wis.,  95; 
Cotton  V.  Sharpstem,  14  id.,  226;  Re  Bowen,  20  id.,  300; 
CHMs  V.  Zarrahee,  23  id.,  495 ;   Wagner  v.  Lathers,  26  id.,  436. 

And  we  cannot  doubt  that,  under  the  constitution,  the 
judges  of  courts  of  record  have  power  at  chambers  to  make 
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orders  to  hold  to  bail,  in  proper  cases,  in  actions  brought  in 
their  courts. 

The  arrest  of  the  prisoner  for  the  tort  with  which  he  was 
charged  by  affidavit,  upon  the  order  of  the  judge  of  the 
county  court,  in  which  he  was  sued  for  the  tort,  was  therefore 
lawful;  and  the  order  warrants  his  present  imprisonment,  un- 
less its  force  has  been  in  some  way  arrested  or  spent. 

We  understand  the  ground  on  which  the  court  commis- 
sioner made  the  order,  since  revoked,  discharging  the  prisoner 
from  custody,  and  which  was  relied  on  by  counsel  here,  is  that 
the  right  of  imprisonment  on  mesne  process  expires  upon  re- 
covery of  judgment  in  the  action.  If  that  were  so,  it  would 
be  difficult  to  see  any  useful  purpose  in  the  right  of  arrest. 

Bail  upon  arrest,  and  imprisonment  in  default  of  bail,,  go 
for  the  same  purpose.  "  When  the  defendant  is  regularly  ar- 
rested, he  must  either  go  to  prison  for  safe  custody,  or  put  in 
special  bail  to  the  sheriff.  For  the  intent  of  the  arrest  being 
only  to  compel  an  appearance  in  court  at  the  return  of  the 
writ,  that  purpose  is  equally  answered  whether  the  sheriff  de- 
tains his  person  or  takes  sufficient  security  for  his  appearance, 

called  bail because  the  defendant  is  bailed  or  delivered  to 

his  sureties,  upon  their  giving  security  for  his  appearance,  and 
is  supposed  to  continue  in  their  custody  instead  of  going  to 

gaol."    "  Upon  the  return  of   the  writ, the  defendant 

must  appear  according  to  the  exigency  of  the  writ.  This  ap- 
pearance is  effected  by  putting  in  and  justifying  bail  to  the 
action,  which  is  commonly  called   putting  in  bail  above." 

"  These  bail undertake  that  if  the  defendant  be  condemn- 

ed  in  the  actioq,  he  shall  pay  the  costs  and  condemnation  or 
render  himself  a  prisoner,  or  that  they  will  pay  it  for  him." 
3  Black.,  290,  291. 

Under  our  statute,  the  distinction  between  bail  below  and  bail 
above  is  very  much  done  away;  the  bail  taken  by  the  sheriff, 
if  accepted  or  justified,  standing  as  bail  to  the  action.  And 
the  statute  itself  gives  the  undertaking  of  the  bail,  not  mate- 
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rially  diflferent  from  the  common-law  bail-piece,  "  that  the  de- 
fendant shall  at  all  times  render  himself  amenable  to  the  pro- 
cess of  the  court  during  the  pendency  of  the  action,  and  to 
such  as  may  be  issued  to  enforce  the  judgment  therein." 

When  the  defendant  fails  to  give  bail  or  is  surrendered 
by  his  bail,  before  judgment,  his  liability  to  detention  corres- 
ponds with  the  liability  of  bail  to  the  action;  and  his  deten- 
tion, unless  otherwise  discharged  by  the  court,  must  abide  a 
capias  ad  satisfaciendum.  When  that  is  issued  and  served,  the 
imprisonment  on  mesne  process  ceases,  and  thenceforth  rests 
upon  the  execution  against  the  body.    He  Movyry^  12  Wis.,  62. 

What  may  be  the  remedy  of  the  prisoner,  consistent  with 
the  validity  of  his  detention,  if  the  plaintiff  should  improp- 
erly and  oppressively  delay  taking  him  in  execution,  is  not  a 
question  before  us  on  this  writ.  It  is  conclusive  of  the  case 
before  us,  that  his  present  detention  is  regular  and  lawful. 
And  it  is  therefore  our  duty  to  remand  him  to  the  custody  of 
the  sheriff  of  Milwaukee  county. 

By  the  Court.  —  Ordered  accordingly. 


Johnson  vs.  Filkington. 

Contract.    (1)  Revocation  of  order  for  toork  and  materials.    Presumptum. 
Evtoence:   (2)  Properly  rejected  where  U  does  not  tend  to  prove  the  catise  of 

action  alleged. 
Amendment  of  Complaint.    (3)  Not  admissible  to  substitute  new  cause  of 

action. 

1.  An  order  for  materials  and  work  may  be  revoked  at  any  time  before  ac- 

ceptance; and  where  a  revocation  is  shown,  it  will  be  presumed  to  have 
been  in  time,  until  the  contrary  appears. 

2.  Evidence  is  inadmissible  which  does  not  tend  to  prove  the  cause  qf  action 

alleged. 
8.  In  an  action  to  enforce  an  alleged  lien  on  defendant's  house  for  work  done 
and  materials  famished  under  contract,  there  was  no  errcHr  in  refusing 
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plaintifr  leave,  at  the  trial,  to  suhstitiUe  a  new  cause  qf  action^  by 
amendin£^  the  complaint  so  afi  to  allege  damages  s^i^^^^rng  to  him  from 
defendant's  refusal  to  permit  him  to  perform  the  contract. 

APPEAL  from  the  Circuit  Court  for  Milwaukee  County. 
Action  for  materials  alleged  to  have  been  furnished  and  la- 
bor performed  to  the  value  of  $26.60,  pursuant  to  a  contract, 
in  the  construction  of  a  dwelling  house  for  the  plaintiff,  viz., 
in  erecting  on  said  dwelling  house  a  lightning  rod.  The  com- 
plwnt  sets  forth  a  petition  for  a  lien  on  said  dwelling  house, 
etc,  to  the  amount  of  said  demand,  alleged  to  have  been  filed 
in  the  proper  clerk's  office  within  the  time  prescribed  by  stat- 
ute; and  it  demands  judgment  in  the  form  usual  in  actions  to 
enforce  such  liens.  The  answer  was,  in  substance,  that  de- 
fendant had  revoked  the  order  for  said  rod  after  it  was  given, 
and  that  the  rod  was  afterwards  erected  without  his  knowledge 
or  consent,  and  plaintiff  had  refused  to  remove  it  at  his  re- 
quest. 

On  the  trial,  plaintiff  testified  that  he  made  a  contract  witli 
defendant  for  the  erection  of  a  lightning  rod  on  the  house  of 
the  latter,  about  July  21, 1873,  which  was  reduced  to  writing 
at  the  time;  and  he  produced  in  evidence  defendant's  written 
order  for  the  rod,  of  the  date  just  stated.    lie  further  testified 
that  he  put  up  the  rod  two  or  three  weeks  after  the  order  was 
given;  that  it  still  remained  upon  the  house;  that  defendant, 
though  several  times  requested,  had  never  paid  for  it;  and 
that  before  the  rod  was  erected,  he  (plaintiff)  had  received 
from  defendant  a  letter  which  in  terms  countermanded  the 
order.     The  petition  for  a  lien  set  out  in  the  complaint  was 
read  in  evidence;  but  the  court  held  (for  reasons  which  need 
not  l>e  stated  here)  that  it  was  insufficient  to  establish  a  lien. 
Plaintiff  also  testified  that  some  time  after  the  erection  of  the 
rod  defendant  promised  to  pay  for  it.    Defendant  testified,  in 
substance,  that  he  refused  to  pay  for  the  rod,  or  make  a  prom- 
ise of  payment,  and  requested  plaintiff   to  take  it  away. 
Plaintiff  asked  leave  to  amend  the  complaint  so  as  to  allege 
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therein  that  if,  upon  defendant's  countermanding  his  order, 
plaintiff  had  desisted  from  the  performance  of  the  contract  on 
his  part,  he  would  have  suffered  damage  to  the  amount  of 
$26.60.  The  amendment  was  refused,  as  was  also  plaintiff's 
offer  to  prove  the  fact  so  proposed  to  be  alleged. 

The  court  instructed  the  jury  that  after  defendant's  counter- 
mand of  his  order,  plaintiff  could  not  put  up  the  rod  and 
claim  pay  for  it  unless  there  had  been  a  new  arrangement  be- 
tween the  parties;  and  it  submitted  to  them  the  question 
whether  defendant  afterwards  promised  to  pay  for  the  rod. 
Yerdict  for  the  defendant;  new  trial  denied;  and  appeal  by 
the  plaintiff  from  a  judgment  on  the  verdict. 

The  case  was  submitted  by  both  sides  on  briefs. 

McMullen  ds  HouU^  for  appellant,  argued,  inter  alia^  that, 
to  make  a  good  defense,  it  should  have  been  alleged  and  shown 
that  defendant's  countermand  was  given  before  plaintiff  had 
been  to  any  expense  and  trouble  on  account  of  the  order;  and 
that,  plaintiff  having  offered  to  prove  aflirmatively  the  loss 
and  damage  in  case  he  had  desisted  from  erecting  the  rod,  the 
evidence  should  have  been  admitted  even  under  the  original 
complaint  {Oanson  v.  Madiffon,  9  Wis.,  146;  13  id.,  67;  and 
15  id.,  144);  and  that  at  least  the  court  should  have  permitted 
the  amendment,  and  then  admitted  the  evidence.  Bonner  v. 
Home  Ins.  Co.^  13  "Wis.,  677;  Gardiner  v,  Kellogg ^  14  id., 
605;  Wood  v.  Schettler^  23  id.,  501;  Danley  v.  Williams,  16 
id.,  581;  Pellage  v.  PeHage,  32  id.,  136;  GiffeHv.West^ZZ 
id.,  617;  Matteson  v.  Ellsworth,  id.,  488;  Smith  v.  Schulen- 
herg,  34  id.,  41;  Pierce  v.  Carey,  37  id.,  232;  Masterton  v. 
Mayor,  etc,,  7  Hill,  61;  Clark  v,  Marsiglia,  1  Denio,  317; 
Judge  Dixon's  note,  5  Wis.,  627.  2.  If  plaintiff  had  been 
permitted  to  show  his  damages  as  proposed,  he  coidd  have  en- 
forced a  lien  upon  the  premises  for  the  amount  of  such  dam- 
ages, if  his  petition  was  sufficient.  Phillips'  Mechanics'  Liens, 
§§  139, 149,  and  note;  Bank  of  Pa.  v.  Cries,  36  Pa.  St.,  423; 
Monnson  v.  Hancock,  40  Mo.,  561 ;  Beckel  v,  Petticrew^  6 
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Ohio  St.,  247.    Counsel  also  argued  at  length  the  sufficiency 
of  plaintiff's  petition  for  a  lien. 

RogeTB  (6  Hover ^  for  respondent,  contended  that  after  de- 
fendant had  countermanded  his  order,  plaintiff's  only  remedy 
was  by  an  action  for  damages  for  breach  of  the  contract  {Clark 
V.  MarsigUa,  1  Denio,  317),  and  for  such  damages  he  would 
have  no  lien;  aijd  that  the  proposed  amendment,  proposing  to 
substitute  a  new  cause  of  action,  was  properly  denied.  12 
Wis.,  378;  19  id.,  82;  23  id.,  199. 

OoLE,  J.  It  seems  to  us  the  question  whether  the  petition 
offered  in  evidence  was  sufficient  to  establish  a  lien,  or  not, 
becomes  immaterial  in  view  of  the  verdict  and  of  the  undis- 
puted facts  in  the  case.  The  jury  found,  under  the  direction 
of  the  court,  that  the  defendant  neither  accepted  the  rod  after 
it  was  put  up  on  the  house,  nor  made  any  promise  to  pay 
for  it.  No  lien  could,  therefore,  be  claimed  on  the  ground 
that  the  defendant  had  accepted  the  rod  and  had  agreed  to 
pay  for  it.  The  court  also  instructed  the  jury,  in  substance, 
that  it  was  an  admitted  fact  in  the  case  that  the  defendant 
Bent  the  plaintiff  a  written  countermand  of  the  order  for  the 
rod  before  the  same  was  put  up  on  the  house,  and  that  after 
this  countermand  the  plaintiff  had  no  right  to  proceed  and 
put  up  the  rod  and  claim  pay  for  it.  That  such  a  written 
revocation  was  sent  and  received,  there  can  be  no  doubt,  be- 
cause the  plaintiff  himself  admits  it  in  his  testimony  given  on 
the  trial.  The  question  then  arises  as  to  what  were  the  rights 
of  the  parties  after  the  revocation  of  the  order. 

Tliere  can  be  no  doubt  about  the  right  of  the  defendant  to 
withdraw  his  order  for  the  rod  at  any  time  before  it  was 
accepted  by  the  plaintiff.  For,  until  acceded  to,  it  was  a 
mere  offer  or  proposal,  liable  to  be  retracted;  and  an  aoxsept- 
ance,  even,  subsequent  to  the  retraction,  would  be  of  no  avail. 
M.  E.  Chv/rch  of  Sun  Prairie  v.  Sherman^  36  Wis.,  404; 
Metcalf  on  Contracts,  p.  15.  It  does  not  appear  that  the 
Vol.  XXXIX. -5 


Digitized  by  VjOOQIC 


66  SUPREME  COURT  OF  WISCONSIN, 

Johnson  vs.  Filkington. 

plaintiff  had  accepted  the  order  before  it  was  countermanded; 
and  in  the  Sherman  case  above  cited  it  was  held  that  the  pre- 
sumption would  be  that  the  revocation  was  in  time,  until  the 
contrary  appeared.  The  order  of  July  21,  1871,  was  sent  to 
the  plaintiff,  as  we  understand  the  testimony,  and  was  not 
taken  by  an  agent  of  his.  The  parties  lived  some  little  dis- 
tance from  each  other,  and  it  does  not  appear  how  that  order 
was  sent,  whether  by  mail  or  otherwise.  But  it  is  a  signifi- 
cant fact  that  the  plaintiff,  though  sworn  on  his  own  behalf, 
did  not  state  that  he  had  received  and  accepted  the  order 
before  it  was  revoked.  Under  this  state  of  the  proof,  we  see 
no  objection  to  the  direction  of  the  court  given  the  jury  to 
find  that  the  order  for  the  rod  was  countermanded,  and  that 
tlie  plaintiff,  after  that,  had  no  right  to  proceed  and  perform 
the  work  as  though  the  order  were  in  force.  For  certainly 
the  revocation  of  the  order  before  the  rod  was  put  up,  was 
not  a  fact  left  in  dispute  by  the  evidence. 

Another  exception  relied  on  for  a  reversal  of  the  judgment 
was  the  exclusion  of  certain  evidence  offered  on  the  part  of 
the  plaintiff.  The  plaintiff  offered  evidence  to  prove  the  loss 
or  damage  he  would  have  sustained  if,  after  receiving  the 
order,  he  had,  upon  its  revocation,  desisted  from  doing 
the  work  in  accordance  with  the  order.  This  evidence  was 
objected  to,  and  ruled  out.  That  the  evidence  was  inadmissi- 
ble, as  in  no  way  tending  to  prove  the  cause  of  action  set 
forth  in  the  complaint,  is  a  proposition  too  plain  for  argu- 
ment. Says  Prof.  Greenleaf:  "It  is  an  established  rule, 
which  we  state  as  the  first  rule  governing  in  the  production 
of  evidence,  that  the  evidence  offered  must  correspond  with 
the  allegations,  and  be  confined  to  the  point  in  issue."  1 
Greenl.  Ev.,  §  51.  Within  this  fundamental  rule,  the  evi- 
dence was  properly  excluded.  But  the  plaintiff,  in  connec- 
tion with  this  evidence  offered,  asked  leave  to  amend  his  com- 
plaint by  alleging  that  if,  upon  the  order  being  counter- 
manded, he  had  desisted  from  putting  up  the  lightning  rod. 


Digitized  by  VjOOQIC 


AUGUST  TERM,  1875.  '  6T 

Johnson  vs.  Filkington. 

he  would  have  suflTered  loss  and  damage  to  the  amount  which 
he  claimed  to  recover  in  the  action.  This  amendment  was 
objected  to  by  the  defendant,  and  the  court  refused  to  allow 
the  amendment  to  be  made.  This  ruling  is  relied  upon  as 
error. 

It  is  very  obvious  that  the  proposed  amendment  entirely 
changed  the  cause  of  action  stated  in  the  complaint.  The 
plaintiff  in  substance  claimed  to  have  performed  work  and 
furnished  certain  materials,  namely,  a  lightning  rod,  in  and 
about  the  construction  of  a  dwelling  house  for  the  defendant, 
and  that  this  was  in  pursuance  of  a  contract  entered  into 
between  the  parties.  And  he  asked  that  the  value  of  the  work 
done  and  materials  furnished  should  be  adjudged  a  lien  upon 
the  premises.  Failing  to  establish  this  cause  of  action,  be- 
cause it  appeared  that  the  defendant  had  revoked  the  order 
for  the  work  and  materials,  the  plaintiff,  by  the  amendment, 
sought  to  convert  the  action  into  one  for  damages  for  a  breach 
of  the  contract.  The  amendment  presupposes  that  the  order 
had  been  accepted  so  that  it  was  binding  upon  the  parties. 
Now  if  the  defendant  imdertook  to  revoke  the  order  after  it 
had  been  accepted,  and  refused  to  let  the  plaintiff  put  up  the 
rod,  he  might  have  been  liable  to  pay  such  damages  as  the 
plaintiff  had  sustained  by  this  violation  of  the  contract.  But 
that  is  a  cause  of  action  quite  different  from  the  one  stated  in 
the  complaint.  One  arises  out  of  the  performance  of  a  valid 
contract;  the  other  is  for  a  refusal  to  permit  the  plaintiff  to 
perform  the  contract.  It  is  therefore  apparent  that  by  the 
amendment  the  plaintiff  sought  to  substitute  this  cause  of 
action  for  a  breach  of  the  contract  for  the  one  originally 
counted  upon  in  the  complaint.  "  This  is  not  amendment,  but 
substitution."  We  know  of  no  case  which  has  come  before 
this  court,  where  the  power  of  amendment  has  been  carried  to 
the  extent  of  allowing  one  cause  of  action  to  be  substituted 
for  another.  And  the  refusal  of  the  court  to  allow  the  pro- 
posed amendment,  we  think,  was  correct. 
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This  disposes  of  all  the  material  points  in  the  case. 
By  the  Court.  —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


Habbison,  Judd  &  Co.  vs.  Ceockeb. 

(1)  Exceptions,    (2)  Waiver  of  breach  of  warranty  by  giving  notes  for  full 
price,    (3)  Instrttctiona  as  to  burden  of  proof, 

1.  On  a  single  exception  to  a  refusal  to  give  two  instructions  asked  by  the  ap- 

pellant, this  court  can  only  consider  whether  both  instructions^  taken 
together,  are  a  correct  statement  of  the  law. 

2.  Defendant  gave  his  notes  here  in  suit  for  the  full  purchase  price  of  a  reaper, 

after  he  had  used  and  tested  it  during  one  season;  but  defends  against 
the  notes  for  breach  of  warranty  as  to  the  quality  and  capacity  of  the 
reaper.  There  was  evidence  that  he  gave  them  at  the  solicitation  of 
plaintiff's  agent,  to  enable  the  latter  to  settle  with  his  principals,  and 
upon  a  promise  that  it  should  make  no  difference  in  his  liability.  Held, 
that  the  giving  of  the  notes  was  not  per  se  a  waiver  of  the  breach  of 
warranty. 

3.  There  bemg  conflicting  evidence  as  to  whether  defendant  used  ordinary 

care  and  skill  in  testing  said  reaper,  the  jury  were  instructed  that 
''the  presumption  is  that  the  machine  was  operated  with  ordinary  care 
and  skill,  and,  unless  the  contrary  be  shown,  the  jury  must  assume  such 
to  be  the  feet;"  and  that,  **  in  the  absence  of  testimony  to  the  contraiy, 
the  presumption,  would  be  that  ordinary  care  and  skill  were  used ''  in 
this  case.  Ueld,  that  in  the  actual  state  of  the  proofe,  the  question  what 
presumption  would  arise  in  the  absence  of  all  evidence,  was  not  involved 
in  the  cause;  the  question  of  fact  should  have  been  submitted  to  the 
jury  upon  the  evidence;  and  the  instructions  were  eiioneous,  because 
calculatod  to  mislead  the  jury  to  plaintiff's  prejudice. 

APPEAX  from  the  Circuit  Court  for  Dimn  County. 

Action  on  two  promissory  notes  of  the  defendant,  dated  Au- 
gust 22,  1870,  for  $100  each,  with  interest,  payable  June 
1,  1871,  and  June  1,  1872,  repectively.  Answer,  in  substance, 
that  the  notes  were  given  for  a  combined  reaper  and  mower 
sold  by  plaintiffs,  through  their  agent,  to  defendant,  and  war- 
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ranted  to  be  sound  and  perfect  in  all  its  parts,  and  capable  of 
doing  as  good  work  as  any  other  similar  machine  in  use  in 
this  state;  and  that  such  warranty  was  fraudulent,  and  the 
machine  worthless.  Defendant  also  set  up  a  counterclaim  for 
damages  from  such  breach  of  warranty,  in  the  sum  of  $200. 
Eeply,  in  denial  of  the  counterclaim. 

On  the  trial,  defendant  was  permitted,  against  objection,  to 
open  and  close.  It  appeared  that  the  machine  was  purchased 
before  the  harvest  of  1870,  with  warranty  as  alleged,  and  that 
it  was  put  up  by  one  Wallace,  plaintiff's  agent.  Defendant's 
evidence  tended  to  show  that  the  machine  was  run  by  persons 
who  had  had  some  experience  in  working  with  such  machines; 
and  that  it  did  not  do  good  work  as  a  reaper,  and  broke  down 
with  great  frequency,  and  was  of  little  or  no  value.  Defend- 
ant  testified:  "  Giving  the  notes  was  delayed  sometime,  as  I 
was  not  satisfied.  Mr.  Wallace  claimed  the  company  were 
crowding  him  up,  and  said  it  would  make  no  difference,  and  I 
gave  the  notes."  "  Wallace  told  me  that  in  order  to  make  it 
all  right  with  the  company,  I  had  better  give  the  notes,  and 
he  would  make  it  all  right  with  me  about  the  machine;  that 
if  it  was  not  all  right,  he  would  make  it  right;  and  I  gave  the 
notes."  It  appeared  from  the  evidence  that  the  machine  had 
been  used  by  defendant  at  least  three  years  after  his  purchase, 
and  was  still  on  his  farm.  Defendant  testified  that  when  it 
was  purchased,  nothing  was  said  about  returning  it,  and  that 
he  never  had  offered  to  return  it.  Mr.  Wallace,  called  as  a 
witness  for  the  defendant,  testified  on  his  cross  examination: 
"  The  defeildant  found  no  fault  with  the  machine  at  the  time 
he  gave  the  notes.  I  don't  remember  my  saying  anything 
about  his  keeping  the  machine  another  year  when  I  took  the 
notes.  I  supposed  it  was  a  sale,  and  the  warranty  fulfilled; 
that  is  the  way  I  understood  it  when  I  took  the  notes.  The 
reason  why  I  did  not  get  them  sooner  was  that  I  could  not 
find  the  defendant  ready.  He  made  no  objection  to  giving  the 
notes."    Tlie  same  witness,  being  called  for  the  plaintiffs,  tes- 


Digitized  by  VjOOQIC 


70  SUPKEME  COUET  OF  WISCONSIN, 

Hanison,  Judd  k  Co.  vs.  docker. 

fied:  "  I  asked  defendant  for  the  notes  so  that  I  could  settle 
with  the  company,  and  he  gave  them  to  me.  That  is  all  the 
conversation  we  had." 

There  was  some  evidence  tending  to  show  that  after  the  first 
note  fell  due  the  defendant  promised  to  pay  it,  although  he 
then  complained  of  the  machine. 

For  the  plaintiffs,  one  Munden,  who  acted  as  their  agent  in- 
stead of  Wallace  in  1871,  testified  that  in  June  of  that  year 
defendant  applied  to  him  for  certain  "  extras  "  for  the  ma- 
chine in  question,  and  complained  that  he  had  had  trouble 
with  it,  and  it  had  frequently  broken.  "  I  told  him  I  thought 
the  pitman  box  was  not  screwed  tight.  If  it  was  loose,  the 
sickle  eyes  would  break  as  fast  as  he  could  put  them  in.  *  * 
I  saw  the  machine  that  year  after  harvest,  in  defendant's  field, 
and  found  it  in  running  order,  except  that  the  pitman  box  was 
loose.  Ton  could  chuck  it  around  so  that  it  would  break 
sickle  eyes  as  fast  as  they  were  put  in.  That  is  all  I  discov- 
ered out  of  the  way  with  it.  *  *  Defendant  complained  of 
tlie  sickle  eyes  breaking;  he  made  no  complaint  about  the 
rake,  only  about  the  sickle  eyes.  I  said  the  cause  of  it  was 
the  pitman  box  being  loose.  *  *  I  saw  the  machine.  It 
could  be  put  in  order  in  ten  minutes,  and  was  worth  as  much 
as  ever:  $200  and  freight.  *  *  If  the  boxes  are  kept  tight, 
the  sickle  eyes  are  not  liable  to  break.  The  nuts  are  liable  to 
get  loose,  and  want  to  be  watched.  *  *  I  do  not  consider 
that  the  way  I  saw  the  machine,  it  would  be  running  it  with 
competent  care  and  skill." 

To  rebut  this  evidence,  the  person  who  drove  the  machine 
the  first  season  for  defendant,  .testified  tliat  the  nuts  to  the 
boxes  were  kept  screwed  up,  and  he  took  pains  with  it,  and 
did  as  near  what  Mr.  Wallace  told  him  as  he  knew  how.  The 
person  who  ran  the  machine  the  second  year,  also  testified 
that  he  "kept  the  boxes  tight." 

The  plaintiffs  requested  the  court  to  charge  the  jury  as  fol- 
lows: "  1.  That  a  warranty  that  a  machine  will  do  good  work 
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is  upon  the  condition  that  it  shall  be  well  operated  and  man- 
aged; and  before  the  jury  can  find  that  this  machine  did  not 
do  good  work,  they  must  find  that  it  was  well  operated  and 
managed.  2.  That  if  any  defect  existed  in  the  machine  after 
the  sale,  which  defendant  claimed  was  a  breach  of  the  war- 
ranty or  representations  made  at  the  time  of  sale,  it  was  de- 
fendant's duty  to  inform  the  plaintiffs  of  their  existence  at  the 
time  of  giving  the  notes;  and  if  defendant  gave  the  notes 
without  claiming  any  deductions  from  the  contract  price  on 
account  of  them,  or  making  any  new  contract  respecting  the 
machine,  then  the  giving  of  the  notes  was  a  waiver  of  the  war- 
ranty or  fraud,  if  any,  and  the  jury  must  find  for  the  plaintiff 
for  the  amount  of  the  notes  and  interest."  The  court  refused 
so  to  charge.  Certain  instructions  given  to  the  jury  as  to  the 
presumption  that  defendant  had  operated  the  machine  with 
ordinary  care  and  skill,  are  sufficiently  stated  in  the  second 
paragraph  of  the  opinion,  infra. 

The  jury  found  that  plaintiffs  had  no  cause  of  action;  a  new 
trial  was  denied;  and  plaintiffs  appealed  from  a  judgment  on 
the  verdict. 

The  case  was  submitted  by  both  sides  on  briefs. 

A.  Meggett^  for  appellants,  contended,  among  other  things, 
1.  That  there  is  no  presumption  that  defendant  operated  the 
machine  with  ordinary  care  and  skill,  or  that  he  employed 
suitable  persons  to  operate  it;  and  he  should  have  made  proof 
of  the  fact  at  the  trial.  Chamberlain  v.  Railway  Co,^  7  Wis., 
431;  Lehman  v.  City  of  Brooklyn^  29  Barb.,  236;  Ford  v. 
Simmons,  13  La.  Ann.,  397;  Great  Western  R^y  Co.  v.  Ba- 
con,  30  111.,  347.  2.  That  in  view  of  defendant's  giving  the 
notes  after  a  trial  of  the  reaper  for  a  whole  season,  without 
condition  or  complaint  about  the  machine,  and  his  subsequent 
promise  to  pay,  the  second  instruction  asked  by  plaintiffs 
should  have  been  given.  Boothby  v.  Scales,  27  Wis.,  638; 
Booth  V.  Ryan,  31  id.,  45;  Reed  v.  Randall,  29  N.  Y.,  362, 
363;  Gaylord  Man.  Co.  v.  Mien,  53  id.,  519;  Cassidy  v.  Le- 
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feme^  57  Barb.,  313.  3.  That  the  evidence  was  not  such  as 
to  warrant  the  finding  of  the  jury. 
John  Frazer  and  Bundy  c&  Manwarmgy  for  respondent: 
1.  After  an  executed  sale  of  the  machine  to  him  witli  ex- 
press warranty,  the  subsequent  giving  of  notes  by  defendant 
for  the  price  was  not  necessarily  a  waiver  of  the  terms  of  the 
warranty.  The  property  vested  in  him  from  the  delivery; 
and  he  could  retain  it  and  sue  on  his  warranty  without  notice. 
Getty  V.  Rountree^  2  Pin.,  379.  In  fact  this  was  his  only 
remedy.  Sedgw.  on  Dam.,  287.  The  giving  of  the  notes 
could  therefore  make  no  difference  in  the  rights  of  the  parties 
(Chitty  on  Con.,  407,  note  1);  though  it  might  be  some  evi- 
dence that  the  terms  of  the  warranty  were  complied  with,  and 
sufficient  to  call  for  explanation  on  defendant's  part.  In  this 
case  the  reason  why  the  notes  were  given  are  fully  explained. 
2.  Ordinary  care  and  diligence  are  always  presumed,  until  the 
contrary  appears.  Men  are  presumed  to  act  for  their  own 
interest,  and  to  use  ordinary  care  and  diUgence  in  prosecuting 
their  business.  Shearm.  &  Redf.  on  Neg.,  §§  43,  44,  and  cases 
there  cited.    M.dkC.R  R.  Co,  v.  Hunter^  11  Wis.,  160. 

Cole,  J.  One  of  the  errors  relied  on  for  a  reversal  of  tlio 
order  was  the  refusal  of  the  court  to  give  the  two  instruc- 
tions asked  on  the  part  of  the  plaintiffs.  These  requests 
seem  to  have  been  asked  as  one  charge;  or,  at  all  events,  there 
is  only  one  exception  to  the  refusal  of  the  court  to  give  them. 
This  exception  will  not  enable  this  court  to  review  the  cor- 
rectness of  any  single  instruction.  The  only  question  arising 
on  the  exception  is,  whether  both  requests,  when  considered 
as  an  entire  charge  or  instruction,  were  correct  as  a  proposi- 
tion of  law.  Strachan  v.  MuxloWy  31  Wis.,  207,  and  cases 
cited.  The  second  instruction  asked,  as  it  seems  to  us,  is 
clearly  incorrect.  The  giving  of  the  notes,  under  the  circum- 
stances disclosed  in  the  evidence,  without  claiming  a  deduc- 
tion from  the  contract  price  of  the  machine  for  the  alleged 
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breach  of  warranty,  did  not  jper  se  amount  to  a  waiver  of 
the  warranty.  The  execution  of  the  notes  some  time  after 
the  purchase  of  the  machine,  and  after  the  defendant  had  had 
an  opportunity  to  try  it,  might  be  a  circumstance  tending  to 
show  that  the  defendant  was  satisfied  with  the  machine; 
though  even  for  that  purpose  it  would  be  entitled  to  but  little 
weight  or  importance. 

At  the  request  of  the  defendant,  the  court  charged  that  if 
the  plaintiffs  rely  upon  any  carelessness  or  unskillfulness  on 
his  part  in  managing  the  machine,  they  must  prove  it,  the 
presumption  being  that  the  machine  was  operated  with  ordi- 
nary care  and  skill';  and,  unless  the  contrary  was  shown,  the 
jury  must  assume  such  to  be  the  fact.  This  charge  was  ex- 
cepted to  by  the  plaintiffs.  Also  in  the  general  charge  the 
court  instructed  the  jury,  that,  as  to  the  mode  of  operating 
the  machine,  the  law  required  that  ordinary  care  and  skill 
should  be  used  in  testing  its  merits  in  order  to  ascertain 
if  it  was  such  a  machine  as  promised;  and  that,  in  the  ab- 
sence of  testimony  to  the  contrary,  the  presumption  would  be 
that  ordinary  care  and  skill  were  used  in  the  operation  of  the 
machine.  This  charge  was  likewise  excepted  to  by  the  plaint- 
iffs. 

What  would  be  the  true  rule  in  regard  to  the  burden  of 
proof  where  no  evidence  whatever  was  given  as  to  the  man- 
ner of  operating  the  machine,  is  a  question  we  need  not  de- 
termine. It  will  be  seen  that  the  court  held  that  in  such  a 
case  the  presumption  would  be  that  the  machine  was  operated 
with  ordinary  care  and  skill,  and  that  it  was  incumbent  upon 
the  plaintiffs  to  show  that  it  was  not  so  used.  The  warranty 
that  the  machine  would  do  good  work  was  doubtless  upon  the 
condition  that  reasonable  skill  and  care  would  be  used  in  op- 
erating it;  and  this  must  be  assumed  to  be  the  understanding 
of  the  parties  to  the  contract.  The  defendant  on  the  trial  at- 
tempted to  show,  as  a  part  of  his  case,  that  the  machine  did 
not  answer  the  warranty,  and  did  not  do  good  work,  although 
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reasonable  skill  and  care  were  exercised  in  operating  it.  This 
evidence  was  controverted  on  the  part  of  the  plaintiffs,  who 
attempted  to  prove  that  the  defendant  did  not  use  ordinary 
skill  in  operating  the  machine.  In  this  state  of  the  evidence, 
there  was  no  ground  for  a  presumption  either  way,  but  the 
question  should  have  been  submitted  to  the  jury  to  determine 
how  the  fact  was.  It  was  plainly  a  question  of  c^mflicting 
evidence.  What  presumption  would  arise  in  the  absence  of 
all  evidence  upon  the  question,  was  a  matter  not  involved  in 
the  cause;  and  stating  what  the  presumption  would  be  in  such 
case  was  well  calculated  to  mislead  the  jury.  The  question 
should  have  been  submitted  upon  the  conflicting  evidence 
given,  for  the  jury  to  determine  whether  the  machine  was 
used  with  ordinary  care  and  skill  or  not.  There  was  certainly 
evidence  to  carry  the  case  to  the  jury  upon  that  point. 

We  will  add  the  remark  that  we  express  no  opinion  as  to 
which  party  was  bound  to  show  that  the  machine  was  skill- 
fully or  unskillfully  operated.  That  question  is  not  here,  and 
we  therefore  do  not  feel  called  uix)n  to  consider  it.  But  tho 
instructions  given  on  that  point  were  well  calculated  to  preju- 
dice  the  plaintiffs,  and  for  that  reason  a  new  trial  is  or- 
dered. 

The  counsel  for  tlie  defendant  calls  our  attention  to  some 
discrepancies  between  the  printed  case  and  the  original  bill  of 
exceptions.  And  in  the  printed  case  there  are  references  to 
the  original  bill  of  exceptions.  I  have  read  the  manuscript 
bill,  and  find  some  defects  in  the  printed  case.  The  rule  re- 
quires the  printed  case  to  contain  everything  material  and 
necessary  for  a  proper  understanding  of  the  case  and  the 
points  to  be  decided.  It  is  expected  that  the  bar  will  comply 
with  the  rule;  otherwise  it  will  be  enforced  against  them. 

By  the  Court. — The  order  of  the  circuit  court  denying  the 
motion  for  a  new  trial  is  reversed,  and  the  cause  is  remanded 
for  further  proceedings  in  accordance  with  this  opinion. 
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Oleson  VS.  Flom. 
Reversal  of  Judgment. 

1.  Where  the  oomplaint  states  a  cause  of  action,  and  there  was  eiridence 

tending  to  prove  its  material  averments,  the  verdict  will  not  be  disturbed 
by  this  court,  although  there  was  a  preponderance  of  evidence  against  it. 

2.  A  judgment  will  not  be  reversed  for  inaccuracies  in  the  instructions  given, 

by  which  the  appellant  could  not  have  been  iigured. 

APPEAL  from  the  Circuit  Court  for  Dane  County. 

Action  to  recover  damages  for  personal  injuries.  The  com- 
plaint alleges  that  the  plaintiff  was  a  guest  at  defendant's 
hotel  in  Madison,  and  that  while  such  guest,  and  on  a  day 
specified,  "  the  said  defendant,  without  any  cause  or  provoca- 
tion, imlawfully,  rudely  and  violently  seized  hold  of  the  per- 
son of  this  plaintiff,  and  then  and  there,  with  great  force  and 
violence,  threw  this  plaintiff  on  the  floor  in  a  public  bar  room 
in  said  house,  whereby  and  by  which  means  this  plaintiff's 
right  leg  was  broken  between  the  knee  and  ankle;  and  that 
said  injury  was  caused  as  aforesaid  without  any  fault  or  negli- 
gence on  the  part  of  this  plaintiff." 

In  addition  to  the  general  denial,  the  answer  contains  the 
following  defense:  "  That  the  injury  of  the  plaintiff  aforesaid 
was  caused  wholly  by  his  own  fault,  and  by  Ids  producing  and 
bringing  about  a  scuffle,  in  which,  by  accident,  and  without 
design  or  fault  on  the  part  of  anybody  but  the  plaintiff,  he 
suffered  the  injury  complained  of." 

On  the  trial,  no  instructions  to  the  jury  were  asked  on  be- 
half of  the  defendant;  but  at  plaintiff's  request  the  jury  were 
instructed,  that  if  they  were  satisfied  from  the  evidence  that 
the  plaintiff,  upon  the  occasion  of  the  alleged  injury,  did  chal- 
lenge persons  to  wrestle  with  him,  nevertheless,  if  they  were 
also  satisfied  that  such  challenge  or  offer  to  wrestle  was  un- 
known to  the  defendant,  the  fact  of  such  challenge  having 
been  made  was  no  excuse  to  the  defendant  in  this  action,  if 
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the  jury  were  also  satisfied  that  the  defendant  "  threw  tlie 
plaintiff  to  the  floor  as  charged  in  the  complaint,  and  in  so 
doing  caused  the  breaking  of  his  leg  in  manner  and  form 
and  in  the  way  as  charged  in  the  complaint; "  and,  that  if 
they  found  the  plaintiff  was  so  injured,  he  was  entitled  to  re- 
cover. 

The  judge  then  proceeded  to  state  to  the  jury  the  positions 
of  the  respective  parties,  and  stated  that  of  the  defendant  as 
follows:  "Upon  the  other  hand  it  is  claimed  upon  the  part  of 
the  defendant,  that  the  plaintiff  took  hold  of  him,  requesting 
him  to  wrestle,  and  that  they  did  so  by  mutual  consent,  if  not 
expressed  in  words,  by  joining  in  and  engaging  in  an  entirely 
friendly  manner;  and  that,  while  so  engaged,  and  with  no 
more  force  or  unfairness  on  his  part  than  usually  attends  such 
contests  and  exhibitions  of  strength,  the  plaintiff  accidentally 
received  the  injury  complained  of,  without  fault  on  the  de- 
fendant's part,  or  at  least  with  no  more  fault  upon  his  part 
contributing  to  the  injury  than  there  was  upon  the  part  of  the 
plaintiff;  in  other  words,  that  if  there  was  anybody  to  blame, 
the  plaintiff  was  as  much  at  fault  as  he  was." 

No  specific  exception  was  taken  to  any  portion  of  the 
charge,  except  those  above  quoted.  Verdict  for  the  plaintiff; 
a  new  trial  denied,  and  judgment  entered  pursuant  to  the 
verdict;  and  the  defendant  appealed. 

Wm.  F.  Vilas,  for  the  appellant 

Wm.  Welchj  for  the  respondent. 

Lyon,  J.  1.  It  is  claimed  on  behalf  of  the  defendant,  that 
there  is  no  evidence  to  support  the  verdict.  This  claim  is  not 
sustained  by  the  record;  for  the  bill  of  exceptions -contains 
testimony  tending  to  show  that,  although  the  plaintiff  had 
challenged  others  to  wrestle  with  him  immediately  before  ho 
was  injured,  he  did  not  so  challenge  the  defendant,  and  that 
the  defendant  seized  and  suddenly  threw  him,  and  thus  caused 
the  injuries  complained  of.    In  other  words,  the  testimony 
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tends  to  prove  the  material  allegations  of  the  complaint. 
Such  being  the  case,  the  rule  is  settled  that  we  cannot  disturb 
the  judgment,  even  though  there  may  %e  a  preponderance  of 
evidence  against  the  verdict, 

2.  The  instruction  given  at  the  request  of  the  plaintiff 
seems  to  have  been  framed  on  the  hypothesis  that  there  was 
testimony  tending  to  show  that  the  defendant  did  not  hear 
the  plaintiff  challenge  others  to  wrestle  with  him.  We  find 
no  such  testimony  in  the  bill  of  exceptions,  and  the  instruc- 
tion in  that  particular  is  probably  inaccurate.  But  the  plain 
purport  and  meaning  of  the  whole  instruction  is,  that  if  the 
material  allegations  of  the  complaint  are  true,  the  plaintiff  is 
entitled  to  recover;  and  so  the  jurors  must  have  understood 
it,  if  they  were  men  of  ordinary  intelligence.  But  if  the  in- 
struction is  to  be  construed  critically  and  literally,  it  is  most 
favorable  to  the  defendant;  for  the  inference  which  may  be 
drawn  from  its  langage  is,  that  if  the  plaintiff's  challenge  to 
others  was  known  to  the  defendant,  such  challenge  is  an  ex- 
cuse to  the  defendant  for  seizing  and  throwing  the  plaintiff, — 
the  instruction  being  that  the  challenge  was  no  excuse"  if  un- 
known to  the  defendant.  But,  of  course,  the  learned  circuit 
judge  intended  nothing  of  the  kind  when  he  gave  the  instruc- 
tion. This  is  apparent  from  the  qualification  contained  in  the 
latter  part  of  it:  "if  the  jury  are  also  satisfied  *  *  that 
the  defendant  threw  the  plaintiff  to  the  floor  as  charged  in 
the  complaint;  "  that  is  to  say,  if  he,  "  without  any  cause  or 
provocation,  unlawfully,  rudely  and  violently  seized  hold  of 
the  person  of  the  plaintiff,  and  *  *  with  great  force  and 
violence  threw  him  on  the  floor,"  and  injured  him,  the  de- 
fendant is  liable  for  sucli  injury.  The  whole  difficulty  in  the 
instruction  seems  to  be  that  the  word  '^tmknown^^  is  used 
therein,  when  the  words  ^^not  gwen^^  should  have  been  used 
instead.  As  we  understand  the  instruction,  however,  it  is 
quite  immaterial  whether  the  defendant  did  or  did  not  hear 
the  plaintiff's  challenge  to  others;  for  in  either  case,  if  the 


Digitized  by  VjOOQIC 


78  SUPREME  COURT  OF  WISCONSIN, 

Oleeon  vs.  Fbm. 

plaintiff  was  injured  "as  charged  in  the  complaint/'  he  is  en- 
titled  to  recover.  Hence  the  inaccuracy  complained  of  is  not 
sufficient  to  reverse  the  judgment. 

3.  In  the  other  portion  of  his  charge  to  which  specific  ex- 
ception was  taJcen,  we  do  not  understand  that  the  judge  stated 
or  attempted  to  state  any  rule  of  law.  But  if  such  statement 
implies  (as  counsel  claim)  a  proposition  of  law,  we  tliink  it  is 
not  materially  inaccurate.  The  judge  told  the  jury,  in  sub- 
stance, that  the  defendant  claimed  he  was  not  liable  to  re- 
spond in  damages  for  the  alleged  injury,  if  the  plaintiff  chal- 
lenged him  to  wrestle,  or  if,  without  express  challenge,  they 
mutually  engaged  in  a  friendly  contest,  and  the  injury  was 
inflicted  without  any  unfairness  on  tlie  part  of  the  defendant. 
The  remainder  of  the  statement  is  to  tlie  effect  that  the  de- 
fendant claims  a  furtlier  restriction  upon  his  liability,  that  is, 
"  if  anybody  was  to  blame,  the  plaintiff  was  as  much  at  fault 
as  he  was."  Now,  had  the  court  instructed  the  jury  that  the 
plaintiff  could  recover  if  the  defendant  was  most  to  blame  for 
the  injury,  under  the  facts  of  the  case  we  do  not  think  it 
would  have  been  error.  The  only  fault  imputed  to  the  de- 
fendant is,  that  he  seized  the  plaintiff  and  threw  him,  thus 
causing  the  injury,  without  such  challenge  or  mutual  engage- 
ment; while  the  only  &ult  imputed  to  the  plaintiff  is,  that 
he  gave  the  challenge,  or  mutually  engaged  with  the  defend- 
ant in  such  contest.  Hence  there  is  no  balancing  of  &ult  or 
negligence,  and  such  supposed  instruction  would  amount  only 
to  this:  If  the  plaintiff  challenged  the  defendant,  or  if  they 
mutually  engaged  in  a  friendly  contest  of  strength,  the  plaint- 
iff's fault  or  negligence  alone  caused  the  injury,  and  he  can- 
not recover;  otherwise  he  may  recover.  And  this,  we  think, 
is  the  issue  made  by  the  pleadings  and  evidence. 

By  the  CovH. — The  judgment  of  the  circuit  court  is  af- 
firmed. 
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Hall  vs.  The  State. 

CoirenTUTiONAL  Law.  Geological  commiaaumers  under  act  of  18^,  public 
officers;  their  contract  tcith  the  state  terminated  by  unconditional  repeal 
of  the  act. 

1.  Where  a  legislative  act  creates  a  public  oflSce,  appoints  the  oflScer,  and  ap- 

propriates money  to  pay  his  salary,  a  subsequent  repeal  of  the  act  termi- 
nates both  the  office  and  the  right  of  the  appointee  to  any  salary  not  al- 
ready earned  at  the  time  of  such  repeal. 

2.  The  repeal  of  such  an  act  does  not  impair  the  obligation  of  contracts  with- 

in the  meaning  of  subd.  1,  sec.  10,  art.  I  of  the  federal  constitution. 
8.  The  commissionerB  appointed  by  ch.  40  of  1857,  to  make  a  geological  sur- 
vey of  the  state,  were  public  cheers;  and  their  offices  were  abolished  by 
the  subsequent  unconditional  repeal  of  the  act,  notwithstanding  the  con- 
tracts entered  into  with  them  by  the  governor  in  behalf  of  the  state; 
and  plaintiff  cannot  recover  any  salary  for  services  alleged  to  have  been 
r^dered  under  the  contract  with  him  since  such  repeal. 

The  action  was  commenced  iu  this  court,  to  recover  for  al- 
leged services  of  the  plaintiff,  as  a  commissioner  of  the  geo- 
logical survey  of  the  state,  from  March,  1862,  to  March,  1863. 
The  plaintiff  was  appointed  such  commissioner  by  ch.  40, 
Laws  of  1857;  and  in  March,  1858,  the  governor  entered  into 
a  contract  with  him  as  prescribed  in  said  act,  to  continue  in 
force  five  years.  Tlie  plaintiff  received  the  salary  fixed  in  the 
contract  until  March,  1862,  at  which  time  the  act  of  1857  was 
unconditionally  repealed.  The  legislature  refused  to  pay  the 
claim.    The  foregoing  facts  are  stated  in  the  complaint. 

The  attorney  general  demurred  to  the  complaint,  on  the 
grounds:  1.  That  it  fails  to  state  a  cause  of  action;  and,  2. 
That  the  statute  of  limitations  has  run  against  the  plaintiff's 
demand.* 


♦Ch.  40,  Laws  of  1857,  appoints  ''James  HdUy  of  Albany,  N.  Y.,  and  Ezra 
S.  Carr  and  Edward  Daniels,  of  Wisconsin,  commissionerB  to  make  a  geolo- 
gical, mineralogical  and  agricultural  survey  of  the  state''  (sec.  1);  provides 
that  '*  said  comnussioners  shall  arrange  and  distribute  the  functions  of  such 
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The  Attorney  General^  for  the  state: 

1.  Ch.  40,  Laws  of  1857,  gives  the  governor  no  authority  to 
contract  under  seal;  nor  does  it  fix  the  time  for  which  the 
commissioners  shall  serve.  The  expression  "extent  of  the 
service  "  refers  to  the  territorial  limits  to  be  assigned  to  each, 
or  perhaps  to  the  amount  of  labor  to  be  performed  by  each; 
certainly  not  to  the  period  of  time  during  which  the  services 
were  to  be  performed.  The  act  of  an  agent  or  an  attorney 
imder  an  express  power  must  be  within  the  letter  or  scope  of 
the  power,  to  bind  the  principal.  Story  on  Agency,  §  165,  and 
cases  there  cited;  Ilanford  v,  McNair^  2  Wend.,  286;  North 
Bmer  Bank  v.  Aymar^  3  Hill,  262;  Orton  v.  The  State^  12 
Wis.,  509;  Randall  v.  The  State^  16  id.,  340;  Gee  v.  Bolton^ 
17  id.,  604;  May  or ^  etc.,  v.  State  Bank^  3  Ark.,  227;  Nixen 
V.  ffyeerott,  5  Johns.,  58.    An  authority  granted  by  the  legis- 


sorvey  by  mutuaL  agreement ''  (sec.  2);  directs  the  governor  of  this  state  to 
'*  make  a  written  contract  with  each  of  the  commissioners,  expressly  stipulat- 
ing and  setting  forth  the  nature  and  ext^t  of  the  service  to  be  rendered  by 
each,  and  the  compensation  therefor,  including  the  expenses  of  the  deimrt- 
ment  of  the  survey  under  charge  of  each  commissioner,''  and  that  *'  such  con- 
tract shall  expressly  provide  that  the  compensation  to  such  commissioner  shall 
be  at  a  certain  rate  per  annum,  to  be  agreed  upon,  and  not  exceeding  the  rate 
of  $2,000  per  annum,  and  that  payment  will  be  made  only  for  such  part  of 
the  year  as  such  commissioner  may  be  actually  engaged  in  the  discharge  of 
his  duty  as  such.*'  It  further  provides  that  in  case  of  a  vacancy  occurring  in 
the  commission,  the  governor  shall  a^K>int  some  suitable  person  to  fill  it,  and 
that  he  may  remove  any  meml)er  for  incompetency  or  neglect  of  duty,  after 
due  notice,  etc.  (sec.  5);  and  '*  to  cany  out  the  provisions  *'  of  the  act,  it  ap- 
propriates "  $6,000  per  annum  for  the  terra  of  six  years.'' 

The  contract  entered  into  with  the  plaintiff,  as  set  forth  in  the  complaint, 
purports  to  be  made  by  "  Alexander  W.  Randall,  governor  of  the  state  of 
Wisconsin,  on  behalf  of  said  state,  of  the  one  part,"  etc.,  and,  besides  the 
signature  and  seal  of  the  plaintiff,  has  the  following  signature:  '*  Alexan- 
der W.  Randall,  Gov.  of  Wis.,  for  State  of  Wis.,"  with  his  private  seal  at- 
tached. It  recites  tliat  in  pursuance  of  said  act  said  conunissianers  have  ar- 
ranged and  distrilHitcd  the  functions  of  said  survey  by  mutual  agreement; 
that  said  HaUy  under  such  arrangement  and  distribution,  thereby  agrees  and 
binds  himself,  as  sudi  commissioner,  to  do  certain  specified  portions  of  the 
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lature  to  an  agent  to  enter  into  a  contract  must  be  construed 
to  mean  a  simple  contract,  and  not  a  sealed  one.  State  v. 
AttiSy  18  Ark.,  269.  Ch.  334  of  1860  does  not  ratify  the  con- 
tract.  2.  If  the  governor  had  authority  to  make  this  contract 
imder  seal,  it  is  not  well  executed  under  his  private  seal,  ao  a^ 
to  bind  the  state.  Constitution  of  Wis.,  art.  IIII,  sea  4  J 
Tay.  Stats.,  264,  sec.  20,  subd.  2.  An  action  on  the  contract, 
however,  might  lie  in  assumpsit.  Ramdall  v.  Van  VecJUen^ 
19  Johns.,  60;  Damon  v.  Ghfunhy^  2  Pick.,  345;  Mitchell  v. 
St.  Andrew  Bay^  4  Fla.,  200;  F.  <&  M.  Turnpike  Co.  v.  Mc- 
Culloughy  25  Pa.  St.,  303;  State  v.  AlUs,  supra ^  Regents j 
etc.y  V.  Detroit  Y.  M.  Society ^  12  Mich.,  138, 155;  Bank  v. 
ChMschUcky  14  Pet.,  19;  and  especially  Baxter  v.  The  State^ 
15  Wis.,  489.    3.  The  contract  was  terminated  by  a  repeal  of 


work  required  by  the  act,  and  to  devote  bis  time  and  attention  to  the  duties  of 
his  department;  and  that  this  contract  is  **  to  continue  until  the  third  day  of 
March,  1863,  unless  the  said  Hall  shall  be  removed  for  incompetenQr  or  negp- 
lect  of  duty,  ♦  *  *  or  unless  a  vacancy  shall  occur  in  his  oflSce  by  his  own 
act  or  defeuilt.**  It  also  contains  an  a^rr^ment  on  the  part  of  the  state  to  pay 
said  Hall  for  his  compensation  and  expenses  at  the  rate  of  $2,000  per  annum, 
witii  deduction  2)ro  rata  for  such  time  as  he  or  his  assLstantB  shall  not  be  en« 
gaged  in  the  prosecution  of  his  duties.  Ch.  334,  Laws  of  1860,  constituted 
and  appointed  the  plaintiff  ''principal  of  the  geological  commiiraion,**  estab- 
lished by  ch.  40  of  1857,  and  vested  in  him  ''  such  general  control  and  super- 
vision of  the  geological  survey  of  the  state  as  is  not  already  expressly  reserved 
to  the  several  commiBsioners  designated  in  said  chapter  **  (sec  1);  required 
him  to  enter  into  cert|un  written  contracts  with  J.  D.  Whitney  and  Charles 
Whittlesey,  for  the  completion  of  certain  surveys  and  nuips  (sec  2);  and  for 
the  pnrx>ose  of  canying  intx>  effect  the  provisions  of  the  second  section,  aa- 
Ihorized  the  governor,  upon  presentation  of  the  proper  vouchers,  to  diaw  from 
the  treasury  such  portion  of  the  sum  appropriated  by  said  ch.  40  of  1857,  as  was 
not  drawn  previous  to  the  signing  of  the  contracts  with  the  commsBsioners  on 
the  29th  of  May,  1858,  and  provided  that  all  that  part  of  tlie  said  appropna* 
tion  which  should  not  be  required  to  cany  into  effect  the  provisions  of  the 
contracts  with  Whitney  and  Whittiesey  should  be  appropriated  for  tlie  en* 
graving  of  maps  and  diawings  to  illuskate  their  surveys  (sec.  8). 

By  the  terms  of  ch.  116,  Laws  of  1862,  ch.  40  of  1857,  and  ch.  834  of  1800k 
were  unconditionally  repealed. 
Vol.  XXXIX.— 6 
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the  act.  The  plaintiff  was  a  public  officer,  appointed  by  the 
act.  His  employment  and  his  tenure  of  office  were  created 
and  fixed  by  the  act  itself.  The  contract  merely  fixed  his 
compensation,  that  being  the  only  power  delegated  to  the  gov- 
ernor. He  was  not  authorized  to  contract  for  any  specific 
time  —  certainly  not  for  a  time  beyond  the  existence  of  the 
law.  A  person  holding  an  office  created  by  the  legislature, 
has  no  vested  right  in  it;  but  the  legislature  may  at  any  time 
destroy  it.  State  v,  Douglas,  26  Wis.,  428;  State  v.  Von 
Bammhachj  12  Wis.,  310;  Cormer  v.  Mayor^  5  N.  T.,  285; 
Peojple  V,  Comptroller,  20  Wend.,  595. 

Z.  S,  Dixon  and  D,  S.  Wegg,  for  the  plaintiff: 
1.  Where  an  office  is  created  by  statute,  the  legislature  may 
change  at  pleasure  the  term,  the  mode  of  api)ointment  and 
the  compensation;  and  the  officer  may  resign  whenever  he 
sees  fit;  because  there  is  no  contract  between  him  and  the 
government.  The  plaintiff  is  not  a  public  officer  within  these 
principles,  but  an  employee  of  the  defendant.  The  act  of  1857 
makes  it  the  governor's  duty  to  enter  into  a  written  contract 
with  the  commisssioners,  .binding  them  to  perform  certain  du- 
ties, and  the  state  to  pay  them  a  certain  sum,  therein  speci- 
fied; and  sec.  6  prescribes  the  time  for  which  the  contract 
should  continue.  If  this  contract  had  been  made  between 
private  parties,  each  would  clearly  have  an  action  for  any 
breach  thereof  on  the  part  of  the  other.  The  same  rules  apply 
to  contracts  between  the  state  and  an  individual  as  to  those 
between  individuals  only.  Sholes  v.  The  State,  2  Chand., 
195,  197-8;  Metzel  v.  The  State,  16  Wis.,  350;  McComb  v. 
JSoard  of  Liquidation,  Chicago  Legal  News,  April  24,  1875, 
and  cases  there  cited.  The  repealing  act  of  1862  impairs  the 
obligation  of  the  contract,  and  is  void.  2.  The  general  rule  is, 
that  when  a  deed  is  executed  or  a  contract  made  on  iehalf  of 
the  state  by  a  public  officer  duly  authorized,  and  this  fact  ap- 
pears upon  the  face  of  the  instrument,  it  is  the  deed  or  con- 
tract  of  the  state,  although  the  officer  may  be  described  therein 
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as  one  of  the  parties,  and  may  have  afl5xed  only  his  individual 
name  and  seal.  This  rule  is  founded  upon  public  policy.  It 
would  be  impracticable  to  place  the  great  seal  of  the  United 
States  upon  all  contracts  entered  into  in  its  behalf  in  the  vari- 
ous departments  of  public  service.  •  Hodgson  v.  Dexter^  1 
Oranch,  109;  Unwm  v.  WoUeley^  1  Term,  674;  State  v.  Mc- 
Cavlly^  15  Cal.,  429,  456;  Stvachjield  v.  Little^  1  Greenl., 
234;  Dawes  v,  JaclcBon^  9  Mass.,  490.  Again,  it  is  not  essen- 
tial that  the  common  seal  be  used  even  in  cases  of  private  cor- 
porations; any  other  may  be,  if  it  appears  that  such  use  has 
been  adopted  or  ratified,  and  very  slight  evidence  has  been 
held  sufScient  for  this  purpose.  Bank  v.  li.  H.  Co,y  30  Vt., 
159, 160, 172;  Temiey  v.  Zumber  Co,,  43  K  H.,  343,  354-5; 
Mill  Dam  v.  ITov&t/y  21  Pick.,  417;  Porter  v.  JR.  JR.  Co.,  37 
Me.,  349;  Phillips  v.  Coffee,  17  111.,  154.  3.  The  legislature 
directly  recognizes  the  contract  in  question  by  sec.  3,  ch.  334, 
Laws  of  1860,  and  must  be  considered  to  have  ratified  it,  and 
to  have  adopted  the  seal  aflBxed  to  it.  It  would  be  unjust  to 
construe  this  act  otherwise,  considering  the  unconscionable 
nature  of  the  defense.  PlaintiflF  is  entitled  to  judgment  under 
this  view  of  the  case,  even  if  the  court  adheres  to  its  decision 
in  Baxter  v.  The  State,  15  Wis.,  489. 

Lyon,  J.  Several  questions  were  ably  argued  at  the  bar, 
but  the  one  which  underlies  all  the  others  is:  Did  the  repeal 
of  the  act  of  1857  (ch.  40),  providing  for  a  geological  and 
agricultural  survey  of  the  state,  terminate  the  salaries  of  the 
commissioners'  thereby  appointed?  If  the  commissioners  were 
public  officers,  there  can  be  no  doubt  that  the  repeal  of  tlie  act 
appointing  them,  and  appropriating  money  to  pay  them,  ter- 
minated both  the  office  and  the  right  to  the  salaries  which 
pertained  to  the  office.  In  such  case  the  repeal  of  the  act  of 
1857  does  not  impair  the  obligation  of  contracts  within  the 
meaning  of  the  constitution  of  the  United  States,  which  or- 
dains that  no  state  shall  pass  any  law  impairing  the  obligation 
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of  contracts.  Art.  I,  sec.  X,  pi.  1.  It  was  so  held  in  the 
Dartmouth  College  Case^  4  Wheat.,  627  to  630,  and  is  the 
settled  law. 

It  may  as  well  be  remarked  here  as  elsewhere,  that  the  fact 
that  the  law  of  1857  provides  for  the  making  of  a  formal  con- 
tract is  not  considered  important  or  very  significant.  Every 
public  officer  who  is  required  by  law  to  execute,  and  who  does 
execute,  a  bond  conditioned  generally  or  specifically  for  the 
faithful  discharge  of  the  duties  of  his  office,  is  equally  under 
contract  and  equally  sustains  a  contract  relation  to  the  state; 
yet,  unless  prohibited  by  the  constitution,  there  is  no  doubt  of 
the  power  of  the  legislature  to  abolish  the  offices  and  termi- 
nate the  salaries  pertaining  thereto.  The  object  of  requiring 
the  commissioners  to  enter  into  a  contract  with  the  governor 
seems  to  have  been  to  enable  the  latter  to  fix  the  specific  sal- 
ary to  which  eadi  commissioner  should  be  entitled,  and  to 
prescribe  the  specific  service  which  should  be  rendered  by 
■each.  Had  the  legislature  fixed  the  salary  and  prescribed  the 
service  in  the  act  itself,  omitting  entirely  the  contract  clause, 
the  case  would  have  been  the  same  in  principle. 

The  question  recurs,  therefore.  Were  the  commissioners 
public  officers?  When  the  law  of  1857  was  enacted,  the  state 
was  comparatively  new.  It  was  known  to  contain  immense 
agricultural  and  mineral  resources,  but  the  extent  and  value 
of  these,  in  large  portions  of  the  state,  were  not  accurately 
known.  It  was  then  (as  it  now  is)  the  policy  of  the  state  to 
encourage  settlement  and  the  investment  of  capital  therein. 
To  this  end  it  was  essential  that  authentic  information  con- 
cerning the  resources  of  the  state  should  be  collected  and  dis- 
seminated. The  act  of  1857  appointed  commissioners  (of 
which  the  plaintiff  was  one),  to  collect  such  information;  and 
other  legislation  provided  for  the  appointment  or  election  of 
still  other  commissioners  to  disseminate  abroad  the  informa- 
tion thus  collected.  Of  course,  allusion  is  here  made  to  com- 
missioners of  immigration. 
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The  geological  survey  commissioners  were  appointed  di- 
rectly by  the  legislature;  no  specific  term  of  oflSce  was  fixed 
(except  by  the  governor,  whose  power  to  do  so  may  well  be 
doubted);  provision  was  made  by  law  for  removing  them  for 
cause,  and  for  filling  vacancies;  their  salaries  were  paid  out  of 
the  state  treasury;  and  their  functions  were  not  of  merely 
private,  local  or  temporary  concern,  but  related  to  the  mate- 
rial and  permanent  interests  of  the  whole  state.  The  duty 
imposed  upon  them  was  an  important  public  trust,  to  be  exer- 
cised for  the  benefit  of  all  the  people  of  the  state,  and  could 
only  be  discharged  properly  by  gentlemen  of  high  attainments 
in  physical  science. 

"With  this  brief  statement  of  the  objects  of  the  law  of  1857, 
and  the  nature  of  the  duties  imposed  upon  the  commissioners, 
we  are  ready  to  consider  the  legal  principles  which  must  con- 
trol the  determination  of  the  question  under  consideration. 

It  may  safely  be  asserted  that  any  person  charged  by  law 
with  the  performance  of  public  functions  affecting  the  general 
interests  of  society,  especially  if  he  be  elected  thereto  by  the 
people,  or  appointed  directly  by  the  legislature,  and  who  re- 
ceives his  compensation  out  of  the  public  treasury,  is  a  public 
oflBicer,  and  as  such  can  have  no  vested  right  in  his  oflSce,  un- 
less secured  by  the  constitution.  There  is  a  class  of  cases 
which  give  a  more  strict  construction  to  the  term  officey  as 
used  in  constitutional  clauses  providing  by  whom  certain 
officers  shall  be  appointed,  and  restricting  elegibility  to  office. 
United  States  ex  rel.  Noyes  v.  Satch^  1  Pinney,  182,  and 
several  Pennsylvania  cases  there  cited,  belong  to  that  class. 

But  for  obvious  reasons  we  think  that  no  such  limited  con- 
struction should  be  given  to  the  term  in  the  present  case. 
The  legislation  of  a  state  affecting  its  material  interests,  if 
wise,  will  be  adjusted  to  and  governed  by  the  ever  changing 
circumstances  of  the  people.  As  new  interests  arise  they  will 
be  properly  cared  for,  and  all  interests  will  receive  the  foster- 
ing care  of  the  legislature  within  the   limits  of  legitimate 
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legislative  action.  To  accomplisli  this  it  is  essential  that  the 
legislature  should  be  free  to  act  as  the  exigencies  of  particular 
circumstances  may  require,  untrammelled  by  vested  rights 
under  previous  enactments.  If  it  is  in  the  power  of  one  legis- 
lature to  create  offices  involving  contract  relations,  for  long 
terms  and  with  large  salaries  attached  thereto,  and  to  give  the 
incumbents  a  vested  right  to  the  offices  and  salaries,  subsequent 
legislatures  might  not  be  thus  free  to  act  as  the  public  good 
should  require.  We  believe  that  one  legislature  has  no  power 
thus  to  tie  the  hands  of  a  subsequent  legislature;  and  that  to 
hold  otherwise  would  be  to  introduce  a  new,  imsound  and 
most  dangerous  principle  into  the  jurisprudence  of  our  state; 
one  which  would  almost  necessarily  result  in  great  evil  to  the 
state. 

It  may  be  entirely  proper  to  adopt  the  strict  rule  of  con- 
struction in  cases  which  concern  eligibility  or  the  right  to 
piake  appointments  to  public  office;  but  in  a  case  like  this, 
where  the  question  concerns  the  power  of  the  legislature  to 
abolish  the  office  and  terminate  the  salary,  we  think  the  more 
liberal  construction  should  prevail.  It  is  not  conceded,  how- 
ever, that,  were  the  strict  rules  adopted,  the  result  in  this  case 
would  be  different.  We  are  strongly  inclined  to  think  it 
would  not. 

It  may  be  difficult  to  draw  the  exact  line  between  an  office 
and  a  mere  service  or  employment;  but,  as  already  observed, 
when  public  functions  are  conferred  by  law  upon  certain  per- 
sons elected  by  the  people  or  appointed  by  the  legislature,  if 
those  functions  concern  the  general  interests  of  the  state,  and 
are  not  of  a  nature  merely  local  or  temporary,  such  persons 
are  public  officers,  especially  if  they  are  paid  a  salary  for  their 
services  out  of  the  public  treasury;  but  an  officer  may  be  au- 
thorized to  contract  with  and  employ  other  persons  to  render 
service  in  his  department  (as  clerks,  messengers,  agents,  and 
the  like),  who  would  not  be  public  officers.  I  suppose  there 
is  no  doubt  that  the  regents  of  the  university  are  officers,  but 
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it  was  held  in  Butler  v.  The  BegmUy  etc.,  32  Wis.,  124,  that 
a  professor  in  the  state  university  appointed  by  the  regents,  is 
not  a  public  officer  in  any  sense  that  excludes  the  existence  of 
a  contract  relation  between  himself  and  the  board  that  em- 
ploys him.  His  relation  to  the  board  was  likened  to  that  of 
the  teacher  of  any  public  school  to  the  district  by  whom  he  is 
employed,  which  beyond  all  question  is  purely  a  contract  rela- 
tion. Many  other  illustrations  will  readily  suggest  themselves 
to  the  mind. 

"Without  attempting  to  lay  down  any  rule  by  which  the'  line 
between  an  office  and  a  mere  employment  can  always  be  f oimd^ 
we  tliink  it  must  be  held  that  the  plaintiff  was  a  public  officer 
in  such  sense  that  he  could  have  no  vested  right  in  his  office, 
and  hence  that  the  office  and  the  salary  pertaining  thereto  were 
abolished  by  the  repealing  act  of  1862.  Having  reached  this 
conclusion,  we  are  relieved  from  considering  the  other  ques- 
tions argued  by  the  learned  counsel. 

It  follows  that  the  demurrer  to  the  complaint  must  be  sus^ 
tained. 
•    By  the  Cowrt.  —  Demurrer  sustained. 


Johnson  vs.  Nobthwestkbn  National  Instjranob  Company, 

Makinb  Iksubance.    (1,  2)  Construction  of  phrase,  "  Loading  offshore  prc^ 

hXtnUd"  in  marine  policy.    (5)  Rule  of  construction. 

Evidence.    (3,  4)  Extent  to  which  parol  evidence  admissible  to  explain  a 
policy  of  marine  insurance, 

1.  Tlie  wotds,  '*  Loading  of&bore  prohibited,'*  in  a  policy  of  marine  insoranoe, 
are  capable  of  being  constraed  by  the  court  "without  the  aid  of  eztrinsio 
evidence;  and  where  tlie  plaintiff  puts  such  a  policy  in  evidence  in  an 
action  thereon,  without  extrinsic  evidence  of  its  meaning,  there  is  no 
error  in  denying  a  nonsuit  on  that  ground. 
'  ^  In  the  absence  of  extrinsic  evidence,  this  court  vrould  construe  such  words 
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as  merely  intended  to  prohibit  loading  while  the  vessel  was  lying  at  an* 
chor  away  from  the  shore,  and  not  to  prohibit  loading  at  a  bridge  pier. 
8.  In  an  action  on  such  a  polipy,  parol  evidence  of  experts  is  admissible  to 
show  that  the  words  "  loading  ofl^ore ''  have  acquired  a  certain  definite 
and  notorious  meaning  among  nautical  men,  and  that  they  include  load- 
ing at  a  bridge  pier. 

4.  If  adopted  by  the  underwriter  in  a  nautical  sense,  such  words  will  be  pre- 

sumed to  have  been  taken  with  their  known  signification  in  maritime  mat- 
ters, and  the  testimony  as  to  tiieir  meaning  cannot  be  confined  to  their 
use  in  policies  of  insurance. 

5.  Tp  instruct  the  jury  that  if  the  term  "oflfehore  "  maybe  understood  in. 

more  senses  than  one,  it  is  to  be  interpreted  "  in  the  sense  in  which  de- 
fendant had  reason  to  suppose  plaintiff  understood  it,**  would  be  error. 

APPEAL  from  the  County  Court  of  Milwdvkee  County. 

Action  on  a  policy  of  marine  insurance.  Verdict  for  the 
plaintiff,  and  judgment  thereon,  from  which  the  defendant  ap- 
pealed. 

The  facts  sufficiently  appear  in  the  opinion. 

Z.  8,  Dixon^  for  appellant,  among  other  points,  argued,. 
1.  That  the  motion  for  a  nonsuit  should  have  been  granted^ 
because,  if  the  words  used  in  the  policy  were  of  doubtful  mean- 
ing, so  as  to  make  parol  evidence  admissible  to  explain  them^ 
it  was  incumbent  upon  the  party  offering  the  instrument  to 
produce  such  evidence,  that  it  might  be  known  what,  if  any, 
his  rights  were;  and  if  the  words  are  capable  of  construction 
without  the  aid  of  extrinsic  evidence,  then,  taken  in  their  pri- 
mary grammatical  sense,  they  would  include  in  their  prohibi- 
tion the  loading  of  a  vessel  at  the  end  of  a  bridge  pier,  fifteen, 
hundred  feet  from  shore.  2.  That  in  the  absence  of  any  evi- 
dence that  defendant  had  knowledge  or  information  of  the  in- 
terpretation claimed  and  put  upon  the  policy  by  plaintiff,  it 
was  error  to  instruct  the  jury  that  "  if  the  plirase  might  be 
understood  in  more  senses  than  one,  it  was  to  be  interpreted 
in  the  sense  in  which  the  defendant  had  reason  to  suppose  the 
plaintiff  imderstood  it."  3.  That  the  question  in  the  case  waa 
as  to  the  meaning  of  the  words  "loading  offshore"  in  an  in- 
surance policy,  and  not  as  to  their  meaning  in  a  charter  parly 
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or  other  maritime  contract,  and  the  testimony  should  have 
been  confined  to  that  issue.  Coit  v.  Ins,  Go.j  7  Johns.,  385; 
Cohb  V.  Ins.  Co.y  58  Me.,  326;  1  Pars.  M.  Ins.,  83;  Smith  v. 
Wilsonj  3  Bam.  &  Ad.,  728;  Hinton  v.  Locke^  5  Hill,  437. 

Jarries  G,  Jenkins^  for  respondent : 

1.  The  phrase  "  loading  offshore  "  having  no  known  legal 
Bignification,  it  was  essential  that  its  meaning  should  be  re^- 
solved  in  the  light  of  known  usage;  and  the  question  was  for 
the  jury,  to  be  determined  upon  the  evidence.  Am,  Ins.  Co. 
V.  Bryony  26  Wend.,  581 ;  Sleght  v,  HhtTielander,  2  Johns., 
531;  CoU  V.  Ins.  Co,^  7  id.,  385;  Dow  v.  Whetten,  8  Wend., 
160;  Ganson  v.  Madiganj  15  Wis.,  144;  2  Parsons  on  Con., 
67;  Phillips  on  Ins.,  pi.  142-4,  1943;  Eaton  v.  Smith,  20 
Pick.,  150;  Ex  parte  Sail,  1  id.,  262.  2.  In  case  of  a  loss 
the  underwriter  i&  prima  facie  responsible,  and  the  burden  of 
proof  is  with  him  to  show  that  it  is  not  within  the  terms  of 
the  policy.  Williams  v.  East  India  Co.,  3  East,  192;  Am. 
Ins.  Co.  V.  Bryan,  supra.  3.  Ambiguous  or  doubtful  terms 
are  to  be  taken  most  strongly  against  the  person  using  them. 
Metcalf  on  Con.,  312.  4.  Underwriters  using  technical  words 
in  their  policies,  are  bound  to  know  the  technical  meaning  of 
the  terms  used,  and  are  liable  according  to  that  meaning* 
1  Phillips  on  Ins.,  ch.  1,  §  13;  Astorv.  Ins.  Co.,  7  Cow.,  202; 
Nolle  V.  Kennowa/y,  Doug.,  511.  Having  adopted  a  nautical 
term  into  its  policy,  the  defendant  must  be  held  to  have  taken 
it  with  the  known  signification  attached  to  it  in  maritime 
matters,  and  cannot  give  to  it  a  different  signification. 

Cole,  J.  This  is  an  action  on  a  marine  policy  of  insurance 
issued  by  the  defendant  upon  a  schooner,  the  property  of  the 
plaintiff.  The  vessel  was  lost  while  taking  in  a  load  of  wood  at 
a  bridge  pier  near  Bayley's  Harbor  on  the  west  shore  of  Lake 
Michigan.  The  policy  had  printed  on  the  margin  the  words, 
**  Loading  offshore  prohibited."  The  important  question  in 
the  case  is  in  regard  to  the  meaning  of  the^ie  words  in  the 
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policy,  and  as  to  whether  they  did  or  did  not  prohibit  loading 
at  a  bridge  pier. 

The  plaintiff  introduced  the  policy  in  evidence,  proved  the 
time  and  circumstance  attending  the  loss  of  the  vessel,  and 
then  rested,  without  offering  any  proof,  or  making  any  ex- 
planation, of  the  meaning  of  the  prohibitory  clause,  or  to  what 
act  it  applied.  The  defendant  moved  for  a  nonsuit,  which 
Was  overruled.  The  first  exception  relied  on  for  a  reversal  of 
the  judgment  is  the  one  taken  to  this  ruling  of  the  court  re- 
fusing to  grant  the  nonsuit. 

On  this  point  the  learned  counsel  for  the  defendant  assumes, 
as  the  basis  of  his  argument,  that  the  words  in  question  are 
of  doubtful  signification,  so  much  so  that  it  was  impossible 
for  the  court,  looking  on  the  face  of  the  instrument,  to  ascer- 
tain their  sense  and  meaning,  and  give  them  application;  and 
consequently  that  parol  evidence  was  necessary  to  render  them 
intelligible.  This  being  the  case,  it  is  insisted  that  it  was  in- 
cumbent on  the  plaintiff,  offering  the  policy  in  evidence  and 
seeking  to  recover  upon  it,  to  show  what  the  words  meant,  and 
to  establish  the  fact  that  they  did  not  include  loading  at  a 
bridge  pier. 

There  would  certainly  be  conclusive  force  in  this  reasoning 
if  the  assumption  were  sound  that  the  phrase  "  loading  off- 
shore "  was  so  obscure  or  unintelligible  that  the  court,  with- 
out the  aid  of  extrinsic  evidence,  was  imable  to  give  it  any 
meaning  or  place  any  rational  construction  upon  it  as  used  in 
the  contract;  but  such,  it  seems  to  us,  is  not  the  case.  On  the 
contrary,  it  is  possible  to  construe  the  language  and  give  the 
words  an  interpretation,  without  any  explanation  or  aid  from 
parol  testimony.  And,  giving  to  the  language  used  its  com- 
mon and  apparent  meaning,  we  should  say  that  the  clause  in 
question  was  only  intended  to  prohibit  loading  at  a  distance 
from  and  away  from  the  shore  while  the  vessel  was  lying  at 
anchor,  and  that  it  did  not  include  loading  at  a  bridge  pier. 
A  bridge  pier  is  really  a  projecting  wharf,  is  a  permanent 
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structure  attached  to  and  firmly  connected  with  the  main  land; 
and  loading  from  such  a  place  one  would  naturally  suppose 
was  like  taking  in  a  cargo  from  shore.  If  the  words  are  not 
used  in  a  nautical  sense  in  the  contract,  and  have  not  a  tech- 
nical meaning,  this  is  the  construction  we  should  place  upon 
them.  Certainly  the  words  are  not  so  obscure  or  ambiguous 
that  they  are  unintelligible  without  the  aid  of  parol  testimony. 
We  should  not  understand — in  the  absence  of  all  testimony 
that  custom  or  usage  in  marine  contracts  had  attached  to  them 
a  diflferent  meaning — that  they  did  include  or  were  intended 
to  be  applied  to  the  case  of  loading  at  a  bridge  pier.  It  may 
be  true,  as  claimed  by  defendant's  counsel,  that  in  a  certain 
sense  loading  at  the  end  of  a  bridge  pier  fifteen  hundred  feet 
long  is  loading  "  ofishore,*'  or  away  from  and  distant  from  the 
main  land;  but  it  is  apparent  that  it  is  loading  imder  quite 
different  conditions  from  a  vessel  taking  in  a  cargo  from  rafts 
and  barges  while  anchored  offshore,  which  manner  of  loading 
we  think  the  company  intended  to  and  did  in  fact  prohibit. 
iBo  that  we  are  unable  to  agree  with  counsel  in  the  position, 
that  the  words  in  the  policy  are  of  such  doubtful  import  that 
it  was  impossible  for  the  court,  in  reading  the  instrument,  to 
discover  their  meaning,  or  give  them  proper  application. 
Nor  do  we  think  it  correct  to  say  that  in  their  natural,  ordin- 
ary sense  they  do  include  loading  at  a  bridge  pier,  so  as  to 
make  it  necessary  for  the  plaintiff  in  the  first  instance  to  ex- 
plain the  words,  and  to  show  by  evidence  that  the  loss  did  not 
come  within  the  prohibitory  clause.  Prima  facie  the  com- 
pany was  liable  for  the  loss,  tmless  it  was  made  to  appear  that 
by  custom  or  usage  the  words  in  a  nautical  or  technical  sense 
did  include  loading  at  a  bridge  pier,  and  that  such  a  meaning 
must  be  given  them  in  the  policy. 

It  was  claimed  on  the  part  of  the  defendant,  that,  by  well 
established  custom  or  usage,  the  phrase  "  loading  offshore,'* 
when  used  in  maritime  contracts,  more  especially  when  insert- 
ed in  a  marine  policy  of  insurance,  included  any  manner  of 
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loading  outside  a  harbor,  and  included  taking  a  cargo  from  a 
bridge  pier,  as  well  as  from  scows  and  rafts  while  the  vessel 
was  at  anchor;  and  that  the  words  must  be  understood  in  that 
sense  in  this  contract.  And,  in  support  of  that  construction, 
several  witnesses,  seafaring  men,  were  examined  on  the  trial 
as  to  the  meaning  of  the  term  "  loading  oflPshore"  in  nautical 
language  and  as  used  and  understood  by  seamen  and  persons 
engaged  in  the  navigation  of  the  lakes.  And  these  witnesses 
testified  that  the  words  meant  loading  from  a  pier,  or  scow  or 
raft,  or,  in  other  words,  loading  outside  a  harbor.  But  on  the 
other  hand  the  plaintiff  produced  a  still  greater  number  of 
witnesses,  seafaring  men,  who  testified  to  the  general  under- 
standing of  the  term  among  seamen,  and  that  in  a  nautical 
sense  it  did  not  include  loading  from  a  bridge  pier.  The  tes- 
timony is  quite  strong  that  in  contracts  of  aflPreightment  and 
charter  parties  the  words  do  not  apply  to  pier  loading;  but 
there  is  more  doubt  or  conflict  as  to  what  is  understood  by 
them  among  insurers  and  vessel  owners.  In  various  ways  the 
question  is  raised  upon  the  record,  to  what  extent  parol  evi- 
dence may  be  received  to  afiect  the  construction  of  the  policy 
and  give  a  meaning  to  the  words  in  question.  The  counsel 
for  the  defendant  contends  that  no  evidence  relating  to  the 
meaning  of  the  doubtful  words  was  admissible  except  what 
tended  to  show  their  signification  as  used  in  policies  of  insur- 
ance and  between  underwriters  and  insured.  But  the  court 
below  made  no  distinction  between  the  use  of  the  words  in  in- 
surance policies  and  other  marine  contracts,  holding  that 
the  term  was  a  nautical  one,  and  that  the  jury  must  de- 
termine, from  all  the  evidence  bearing  upon  the  subject,  what 
*^  loading  offshore  "  meant  among  nautical  men  and  as  used  in 
the  policy.  We  do  not  deem  it  necessary  to  comment  at 
length  upon  the  charge  of  the  court,  nor  to  specifically  notice 
the  exceptions  taken  to  the  refusal  of  the  court  to  strike  out 
certain  testimony,  and  to  other  rulings  made  on  the  triaL 
Our  views  upon  some  of  these  exceptions  will  be  gathered 
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from  the  remarks  whicli  will  be  made  upon  the  case,  and  upon 
one  portion  of  the  charge  which  we  deem  erroneous  and  well 
calculated  to  mislead  the  jury  to  the  prejudice  of  the  de- 
fendant. 

"  It  sometimes  happens,"  says  Prof.  Parsons  in  his  work 
on  Marine  Insurance  (vol.  1,  p.  77  et  seq.),  "  that  the  words 
used  have  a  peculiar  commercial  meaning,  and  then  the  rea- 
son of  their  use,  or  of  any  provision  respecting  them,  may 
assist  in  ascertaining  that  meaning.  Or  they  may  be  techni- 
cal words  of  a  trade  or  business;  for  there  may  be  in  this  in- 
strument [a  marine  policy]  as  in  any  other,  words  peculiar  to 
a  certain  act  or  occupation.  Such  words  occur  most  fre- 
quently in  instruments  respecting  machinery  and  the  like,  but 
they  may  occur  in  any  instrument,  and  wherever  they  occur, 
witnesses  who  are  experts  may  be  called  to  give  their  mean- 
ing." "  Experts,"  he  observes,  "are  very  frequently  called  in 
insurance  cases,  but  generally  in  relation  to  the  condition  or 
character  of  the  vessel,  or  other  facts  in  the  case.  They  may, 
however,  be  called  in  reference  to  the  construction  of  a  policy, 
if  technical  words,  as  v{Q  have  already  defined  them,  appear 
in  it.  *  *  *  In  tlie  construction  of  all  contracts  it  is  in- 
deed a  rule  which  is  founded  on  obvious  justice  and  reason, 
that  if  words  are  used  which  are  peculiar  to  the  subject  mat- 
ter of  that  contract,  and  when  so  used  have  a  meaning  which 
is  well,  widely  and  long  known,  the  parties  must  be  presumed 
to  have  used  those  words  with  that  meaning."  p.  81.  And 
the  learned  author  cites  in  the  notes  to  the  text  a  great  many 
authorities  in  support  of  the  rule  that,  "where  terms  are  used 
which  are  known  and  imderstood  by  a  particular  class  of  per- 
sons in  a  certain  special  and  peculiar  sense,  evidence  to  that 
effect  is  admissible  for  the  purpose  of  applying  the  instrument 
to  its  proper  subject  matter." 

"Within  this  rule  it  was  certainly  competent  and  proper  for 
the  court  to  receive  the  testimony  introduced  on  the  trial  for 
the  purpose  of  ascertaining  the  true  meaning  of  the  particu- 
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lar  words  used  in  the  policy.  And  the  court  was  right  in  sub- 
mitting to  the  jury  the  question,  notwithstanding  the  ordi- 
nary sense  which  would  be  given  to  the  words  "loading 
offshore "  as  we  have  indicated,  whether  or  not  in  nautical 
language  and  among  nautical  men  they  had  acquired  a 
certain,  definite  and  notorious  meaning,  which  prohibited 
loading  at  a  bridge  pier.  If  the  jury  determined  that  the 
phrase  was  a  nautical  one,  and  by  usage  and  custom  had  such 
a  meaning  among  nautical  men,  then  they  were  directed  to 
find  for  defendant.  But  if,  on  the  contrary,  they  found  that 
the  words  meant  simply  to  prohibit  loading  at  anchor,  and  not 
from  bridge  piers,  then  the  court  instructed  that  the  plaintifiF 
was  entitled  to  recover.  But  the  counsel  for  the  defendant 
insists  that  the  parol  testimony  should  be  confined  to  that 
which  shows  the  meaning  of  the  words  in  policies  of  insur- 
ance. It  seems  to  us  the  testimony  cannot  be  thus  restricted* 
If  the  words  have  a  clear,  definite  and  well  known  meaning 
in  maritime  language,  they  must  have  that  signification  in  aU 
maritime  contracts.  It  would  be  utterly  inadmissible  to  show 
that  the  words  had  one  meaning  in  a  contract  of  affireight- 
ment,  another  in  a  charter  party,  and  a  stiU  different  meaning 
in  a  policy  of  insurance;  or  rather  this  would  show  that  t!hey 
really  had  no  precise,  well  defined  and  notorious  sense  in  nau- 
tical language.  If  the  underwriter  adopted  the  term  as  a 
nautical  one,  it  must  be  presumed  that  he  took  it  with  the 
known  signification  attached  to  it  in  maritime  matters. 
Upon  these  questions,  therefore,  we  think  the  court  properly 
instructed  the  jury  as  to  the  law  of  the  case. 

But  the  court  further  told  the  jury  that  if  the  phrase  may 
be  understood  in  more  senses  than  one,  it  was  to  be  interpreted 
in  the  sense  in  which  the  defendant  had  reason  to  suppose  the 
plaintiff  understood  it.  Under  this  instruction  it  is  obvious 
the  jury  might  have  found  that  "loading  offshore,"  in  the 
sense  in  which  nautical  men  would  understand  the  term,  pro- 
hibited loading  off  a  pier,  but  that  this  was  not  the  sense  in 
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wldch  the  defendant  had  reason  to  snppose  the  plaintiff  under- 
stood it,  and  therefore  have  rendered  a  verdict  in  his  favor* 
In  a  nautical  sense  the  meaning  of  the  term  might  be  well 
defined  and  widely  known.  But,  from  the  size  of  the  vessel 
and  circumstances  attending  the  issuing  of  the  policy,  the 
insurer  might  have  reason  to  suppose  the  insured  understood 
the  clause  in  a  wrong  sense,  and  was  mistaken  as  to  its  true 
meaning.  In  that  case,  was  the  insurer  bound  to  make  good 
the  loss,  though  not  fairly  covered  by  the  policy,  because  he 
failed  to  correct  the  mistake  of  the  party  with  whom  he  was 
dealing?  According  to  the  instruction  he  was  responsible. 
Prof.  Parsons,  in  his  work  already  cited,  alludes  to  this  ques- 
tion (p.  74),  and  suggests  a  doubt  whether  an  answer  to  it 
which  may  be  good  in  a  moral  point  of  view,  expresses  a 
principle  from  which  a  legal  rule  of  construction  can  be  ex- 
tracted. He  shows  that  the  rule  i«  derived  from  Dr.  Paley, 
whose  remarks  on  the  subject,  he  observes,  have  been  often 
quoted  in  legal  as  well  as  other  works,  to  the  effect  "  that  that 
meaning  is  not  always  obligatory  which  the  promisor  actually 
held,  because  the  promisee  might  not  know  that  the  promisor 
80  meant;  nor  is  it  always  the  meaning  which  the  promisee 
actually  gave  to  the  promise,  because  the  promiser  might 
not  have  intended  the  meaning,  nor  justified  the  promisee  in 
so  understanding  it."  And  Paley  adds  that  "the  promise 
must  therefore  be  obligatory  in  the  sense  in  which  the  prom- 
isor believed  that  the  promisee  accepted  his  promise."  Prof. 
Parsons  thinks  that  this  cannot  be  a  safe  and  sufficient  rule 
for  legal  construction,  except  with  the  qualification,  "  and  the 
promisor  used  words  which  can  be  rationally  construed  as 
expressing  the  sense  which  the  promisee  attached  to  them." 
It  seems  to  us  the  rule  is  only  sound  in  law  with  such  a  ma- 
terial qualification. 

In  the  case  of  Morse  v.  Buffalo  Fi/re  dk  Marine  Ins.  Co.y 
30  Wis.,  534r-639,  Mr.  Justice  Lton,  arguendo^  refers  approv- 
ingly to  this  rule,  and  thinks  it  might  well  be  applied  in  the 
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construction  of  policies  of  insurance;  but  the  point  was  not 
really  one  npon  which  the  judgment  turned,  and  therefore 
cannot  he  considered  as  one  definitely  determined.  The  rule, 
as  laid  down  hy  Paley,  is  doubtless  sustained  by  the  remarks  of 
the  judges  who  gave  the  opinions  in  Potter  v.  The  Ontario  <& 
Lwingston,  Mvt.  Ins.  Co,^  5  Hill,  147-149;  Barlow  v.  Scott^ 
24  K  T.,  40^2;  and  Roffmanv.  JEtna  Ins.  Co.^  32  id., 
405-413;  but  we  do  not  think  it  has  beoome  a  legal  rule  in 
the  construction  of  contracts.  "  The  question  in  this  and  other 
cases  of  construction  of  written  instruments,  is  not  what  was 
the  intention  of  the  parties,  but  what  is  the  meaning  of  the 
words  they  have  used."  Denman,  C.  J.,  in  Hickman  v.  Car- 
etairs^  5  B.  &  Ad.,  651-663.  But,  without  dwelling  longer 
npon  the  case,  we  think  there  must  be  a  new  trial  for  the  error 
in  the  charge  above*  quoted. 

By  the  Court. — The  judgment  of  the  county  court  is  re- 
versed, and  a  new  trial  ordered. 


Olkaveb  and  others  vs.  Cleaver  and  others. 

Will.  (1^  2)  Lapse  of  devise  or  legacy  to  a  wife,  who  dies  before  Tier  Au*- 

handf  leaving  issue  surt^iving  him. 
Costs:  (3)  On  appeal  from  an  order  of  disiribuiion  in  probate. 

1.  In  sec.  29,  ch.  97,  R.  S.  (which  provides  that  "  when  a  devise  or  legapy  shall 

be  made  to  any  child  or  other  relation  of  the  testator,  and  the  devisee  or 
legatee  shall  die  before  the  testator,  leaving  issue  who  shall  snrvive  the 
te^rtator,  snch  issue  shall  take  the  estate  so  given  *'),  the  word  "  relation  ** 
'  includes  only  relations  by  consanguinity. 

2.  The  testator's  wife  having  died  before  him,  a  bequest  made  to  her  by  ilie 

will  lapsed,  although  she  left  issue  which  survived  him. 
8.  On  appeal  to  this  court  by  the  guardian  of  such  infant  issue,  from  a  judg- 
ment of  the  circuit  court  (on  appeal  from  an  order  of  distribution  made 
hy  Uie  probate  court)  denying  their  right  to  such  bequest,  the  cCwts  of  the 
appeal  on  both  sides  are  ordered  to  be  paid  from  the  estate. 
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APPEAL  from  the  Circuit  Court  for  Milwa/akee  County. 

This  case  arises  upon  an  order  of  distribution  made  by  the 
coxmty  court  of  Milwaukee  county,  in  the  estate  of  William 
L.  Cleaver.  The  testator  was  twice  married,  and  had  three 
children  by  his  first  wife,  and  three  by  his  second;  the  latter 
being  the  appellants  in  this  case,  and  the  former  the  respond- 
ents. 

By  his  will,  made  after  his  second  marriage,  the  testator, 
after  giving  specific  legacies  to  each  of  his  children  by  his 
first  wife,  gave  and  bequeathed  all  the  residue  of  his  estate, 
real  and  personal,  to  his  second  wife. 

The  wife  having  died  several  months  prior  to  her  husband, 
leaving  the  appellants,  her  issue,  surviving,  the  county  court, 
in  making  distribution  of  the  estate,  decreed  that  the  residue 
thereof  did  not  pass  under  the  will  to  her  issue,  but  should  be 
distributed  equally  among  all  the  testator's  children.  This 
order  was  affirmed  by  the  judgment  of  the  circuit  court,  from 
which  this  appeal  is  taken. 

Sec.  29,  ch.  97,  K.  S.  1858,  reads  as  follows:  "When  a 
devise  or  legacy  shall  be  made  to  any  child  or  other  relation 
of  the  testator,  and  the  devisee  or  legatee  shall  die  before  the 
testator,  leaving  issue  who  shall  survive  the  testator,  such 
issue  shall  take  the  estate  so  given  by  the  will,  in  the  same 
manner  as  the  devisee  or  legatee  would  have  done  if  he  had 
survived  the  testator,  unless  a  different  disposition  shall  be 
made  or  directed  by  the  will." 

L.  S.  Dixoriy  for  appellants,  argued  that  the  construction 
placed  upon  the  statute  by  the  county  court  would  entirely 
frustrate  the  intention  of  the  testator;  that  the  word  "rela- 
tion," as  universally  understood  in  common  conversation  and 
ordinary  usage,  and  as  defined  by  lexicographers  and  writers 
upon  the  meaning  and  use  of  English  words,  includes  con- 
nection by  affinity  or  consanguinity  (Webster's  Die;  Crabb's 
English  Syn.;  1  Black.  Com.,  434);  that  the  statute  should 
receive  a  liberal  construction  {Paine  v.  PrentisSj  5  Met.,  396; 
Vol.  XXXIX.— 7 
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Farrington  v.  Wilson^  29  "Wis.,  383);  that  the  conBtruction 
given  to  the  word  "  relations  "  when  used  in  connection  with 
bequests  in  a  will,  is  an  arbitrary  one,  founded  upon  necessity, 
and  resorted  to  for  the  purpose  of  avoiding  the  uncertainty 
which  would  attend  such  bequests  if  construed  in  a  literal  and 
extended  sense  {JiPNeilledge  v.  Oalhraith^  8  Serg.  &  E.,  43, 
45;  Saine  v.  Barclay ,  11  id.,  103,  105;  Eedf.  on  Wills,  Part 
II,  409;  Huling  v.  Fermer^  9  R  I.,  410;  Varrell  v.  Wen- 
dell, 20  N.  H.,  431;  Raynor  v,  Mowbray y  3  Bro.  C.  C,  234); 
that  the  reason  of  the  rule  or  restriction  ceases  where,  as  in 
this  case,  the  devisee  or  legatee  is  specifically  named,  and  a 
construction  according  to  ordinary  usage  can  give  rise  to  no 
difficulty  or  uncertainty  whatsoever;  that  the  decisions  under 
a  similar  statute  of  Massachusetts  follow  those  of  the  English 
courts,  guided  by  the  rule  as  to  who  would  be  distributees, 
under  the  laws  of  that  country,  in  case  of  intestacy,  and 
should  govern  only  so  far  as  their  reasoning  convinces;  and 
that  even  if  that  rule  is  to  be  followed,  and  the  term  restricted 
to  those  who  would  take  as  distributees  in  case  of  intestacy, 
it  would  still  include  the  wife,  as  she  is  entitled,  under  our 
statute,  to  an  equal  share  with  the  children  of  an  intestate. 
E.  S.,  ch.  99,  sec.  1,  subd.  6;  ch.  92,  sec.  1.,  subd.  2;  ch.  61, 
Laws  of  1868;  ch.  121,  Laws  of  1870;  2  Tay.  Stats.,  1170,  §  1, 
subd.  2;  Tyler  v.  Tyler,  19  111.,  151. 

JoAmee  O.  Jenkins,  for  respondents: 

1.  The  legacy  can  be  sustained  only  upon  the  theory  that 
the  wife  is  a  relation  of  the  husband  within  the  intent  of  the 
statute.  The  word  "relatives,"  in  the  construction  of  wills, 
is  applied  ordinarly  to  persons  in  the  line  of  consanguity,  and 
not  to  connections  by  marriage;  and  in  Massachusetts,  from, 
whose  statute  ours  is  copied,  it  has  been  expressly  held  that 
a  wife  is  not  a  relation  within  the  meaning  of  the  statute. 
Elrmley  v.  Young,  2  Myl.  &  K.,  82;  Cooper  v.  Denison,  13 
Sim.,  290;  Davies  v.  Baily,  1  Ves.  Sr.,  84;  MaMand  v. 
Adair,  3  Ves.  Jr.,  231;  Harvey  v.  Harvey,  5  Bcav.,  134; 
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Worsely  v.  Johnson^  3  Atkyns,  758;  Starer  v.  Wkea/tly^s 
Ex'ra^  1  Pa.  St.,  506;  Esty  v.  Clarky  101  Mass.,  36;  KvmMll  v. 
Storey  108  id.,  382;  2  Jarman  on  Wills,  45;  2  Williams  on 
Ex'rs,  1004;  Roper  on  Legacies  (2d  Am.  ed.),  117;  Varrell 
V.  Wendelly  20  N.  H.,  432;  Dickens  v.  R.  R.  Co.y  23  N.  Y., 
158;  Drake  v.  Gilmorey  52  id.,  389.  2.  In  the  construction  of 
this  statute,  the  doctrine  of  noscitttr  a  sociis  may  properly  be 
applied,  and  this  would  restrict  the  term  "  other  relations  "  to 
those  standing  in  the  order  of  child,  as  grandchild,  etc.,  in  the 
direct  descending  line,  and  proceeding  from  the  body  of  the 
te'stator.  Broom's  Leg.  Max.,  451 ;  Morse  v.  Ins.  Co.y  30  Wis., 
534;  Potter's  Dwarris,  184,  236,  292;  Chegaray  v.  Jenhms^ 
3  Sandf.,  413;  Chegamy  v.  The  Mayor^  etc.y  13  N.  Y., 


Ryan,  C.  J.  The  testator's  wife  having  died  before  him, 
there  is  no  doubt  that  his  bequest  to  her  lapsed  (2  Rodfield  on 
Wills,  284),  unless  it  comes  within  sec.  29,  ch.  97,  R.  S.  And 
the  sole  question  in  this  case  is,  whether  a  wife  is  a  relation  of 
her  husband  within  the  meaning  of  the  provision. 

Relation,  in  this  use,  is  a  very  indefinite  word,  which  has 
often  perplexed  courts.  In  a  broad  sense,  there  are  relations 
by  affinity  as  well  as  by  consanguinity;"  Jacobs'  Die,  "Con- 
sanguinity;" 1  Black.,  434.  And  in  this  sense,  we  should 
find  it  difficult  to  concur  in  the  position  that  a  wife  is 
not  a  relation  of  her  husband.  Storer  v.  Wheatly^s 
Ex^rsy  1  Pa.  St.,  506.  As  great  a  jurist  ^  Gibson,  C. 
J.,  suffered  himself  to  say  in  that  case:  "A  wife  is  not 
related  to  her  husband  in  any  respect.  Of  his  connection 
with  her  family,  she  is  the  link  or  comrrmne  vvncidimi;  but 
so  far  is  she  from  being  connected  with  him  as  a  relation,  that 
her  civil  existence  is  melted  into  his,  and  they  together  form 
one  person.  A  wife,  therefore,  is  no  more  a  relation  or  con- 
nection of  her  husband,  than  the  husband  is  a  relation  or  con- 
nection of  himself."  That  seems  carrying  a  theory  of  the 
common  law  ad  dbsurdum;  a  paradox  which  would  make  the 
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homicide  of  the  wife  by  the  hasband  appear  to  partake  of  the 
nature  of  suicide  rather  than  of  murder,  and  the  adultery  of 
the  wife  rather  the  husband's  own  offense  than  hers  against 
him.  But  though  the  common  law  adopted  the  maxim  vir  et 
"uxor  sunt  unica  persona^  quia  caro  una  et  sanguis  unusy  yet 
that  was  very  much  ctmi  sit  vir  caput  rmdieris  (Co.  Lit.,  112 
a.),  and  was  largely  in  regard  of  rights  of  projjcrty  and  ac- 
tion. For  many  purposes,  the  common  law  truly  recognized 
two  persons  in  marriage,  distinct  and  bearing  to  each  other  the 
nearest  of  all  human  relations.  Bacon's,  Peterdorff's,  Dane's 
Abr.,  '^Baron  <&  Fenmiey  The  startling  position,  shock- 
ing all  human  understanding,  that  the  wife  is  not  a  relation 
of  the  husband,  seems  to  have  arisen  from  the  language  of 
Lord  ILlrdwicke  in  Worsely  v.  Johnson^  3  Atkyns,  758,  which 
the  chancellor  rests  on  his  previous  decision  in  Dames  v. 
JSaily,  1  Vesey  Sr.,  84;  forgetting  that  he  had  said  in  the 
latter  case,  decided  on  another  point,  "  It  cannot  be  said  that 
there  is  no  relation  between  the  husband  and  wife;  but  the 
question  is,  whether  there  be  such  a  relation  as  is  here  meant." 
And  that  is  the  precise  question  in  the  construction  of  the 
statute  before  us. 

The  section  in  question  seems  to  have  been  taken  in  1849 
from  Massachusetts.  There  does  not  appear  to  have  been 
then  any  construction  of  it  in  that  state.  But  the  subsequent 
decisions  of  JEsty  v.  Clarkj  101  Mass.,  36,  and  Kimhall  v. 
Stori/j  108  id.,  382,  though  not  binding  upon  us,  ought  to 
have  great  weight.  And  it  is  satisfactory  that  our  own  con- 
clusion is  the  same. 

The  word,  relation,  was  perhaps  unfortunately  used  in  the 
section,  because  it  is  in  itself  indefinite.  But  there  had  for- 
tunately been  a  uniform  line  of  decisions,  extending  through 
more  than  a  century,  before  the  section  was  adopted  here, 
which  confined  the  word  used  in  bequests,  to  relations  by 
blood,  and  made  it  virtually  equivalent  to  kindred.  Brown 
V.  Brown^  ruled  by  Lord  Macclesfield,  and  cited  in  Thomas 
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V,  Hill^  vnfra^  and  other  cases,  was  perhaps  the  first  case  on 
the  point,  bnt  we  cannot  find  it  reported.  Anorm/movs^  1  P. 
Wms.,  327;  Thomas  v.  Hill,  Cases  Temp.  Talbot,  251; 
Harding  v.  OVyn^  1  Atkyns,  469;  AWy  Oen,  v.  Burklandj 
apparently  not  reported,  bnt  cited  in  Good4/nge  v.  Goodi/nge^ 
1  Vesey  Sr.,  231,  and  in  a  note  to  Edge  v.  Salishv/ry^  Ambler, 
70;  Dames  v.  Baily^  1  Vesey  Sr.,  84;  Worsely  v,  Johnson^ 
3  Atkyns,  758;  WkUhorne  v.  Harris^  2  Vesey  Sr.,  527; 
Isaac  V.  Defriezy  Ambler,  595;  Green  v.  Howa/rd^  1  Brown's 
C.  C,  31 ;  Ha/nds  v.  Hands,  apparently  not  reported,  cited  in 
Philips  V.  Garthj  3  Brown's  C.  C,  69,  and  in  other  cases; 
Spring  V.  Biles,  1  Term,  435;  Stamp  v.  Cooke,  1  Cox,  234; 
Bay  nor  V.  Mowbray,  3  Brown's  C.  C,  234;  Maitla/nd  v.  Adair, 
3  Vesey,  231;  Devisme  v.  Mellish,  5  id.,  529;  Jones  v.  Col- 
heck,  8  id.,  38;  Mahon  v.  Savage,  1  Sch.  &  Lef.,  Ill;  Crmjoys 
V.  Cohna/n,  9  Vesey,  319;  Doe  v.  Over,  1  Tannton,  263; 
Pope  v.Whitcomie,  3  Merivale,  689;  Smith  v,  CampbeUy 
Cooper,  275;  19  Vesey,  400;  Wright  v.  Atkins,  Tnmer  &  K., 
143;  McNeilledge  v.  Barclay,  11  Serg.  &  K.,  103;  Harvey 
V.  Harvey,  5  Beavan,  134;  Storer  v.  Wheatley^s  Ex.,  1  Pa. 
St.,  506;  Varrell  v,  Wendell,  20  N.  H.,  431.  See  also 
Comyn's  Dig.,  App.,  "  Devise  of  personal  property,"  30,  31, 
32;  2  Jarman,  45;  1  Eoper's  Leg.,  117;  2  Williams'  Ex., 
957;  2  Kedfield  on  Wills,  409.  There  are  probably  other 
cases  to  the  same  effect;  bnt  we  have  been  nnable  to  find  any 
qualifying  the  effect  of  those  cited,  which  were  all  prior  to  the 
passage  of  our  statute.  There  are  subsequent  cases,  English 
and  American,  besides  those  in  Massachusetts,  supra,  to  the 
same  purpose,  which  we  do  not  think  it  necessary  to  quote. 
Those  cited  all  proceed  upon  the  necessity  of  limiting  the 
indefinite  sense  of  the  word,  relations;  limit  it  by  the  statute 
of  distributions  to  kindred  ;  and  determine  not  only  the  de- 
grees of  relation,  but  the  kind  also,  that  is  by  consanguinity. 
Such  an  unbroken  series  of  decisions  for  nearly  a  century  and 
a  half  appears  to  us  conclusive  of  the  construction  of  the 
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word,  applied  to  wills,  as  used  in  the  statute.  E.  S.,  ch.  5, 
sec.  1,  subd.  1.  They  warrant  us  to  apply  •  the  language  of 
Lord  Thurlow  in  Ray  nor  v.  Mowbray:    "  If  it  was  a  recent 

matter,  there  might  be  a  doubt;  but when  once  a  rule  has 

been  laid  down,  it  is  best  to  abide  by  it.  "We  cannot  always 
be  speculating  what  would  have  been  the  best  decision  in  the 
first  instance." 

This  view  would  control  our  construction;  but  there  is 
another  which  appears  also  to  be  conclusive.  The  words  of 
the  statute  are,  "  child  or  other  relation."  NoBcitur  a  80ciis. 
Child  or  other  relation  must  signify  child,  or  other  relation  of 
like  character  as  a  child;  that  is,  other  relation  of  the  testa- 
tor's blood.  "  When  particular  words  are  followed  by  general 
ones,  the  latter  are  to  be  held  as  applying  to  i>ersons  and 
things  of  the  same  kind  as  those  which  precede."  Potter's 
Dwarris,  236,  292;  Broom's  Leg.  Max.,  450;  Morse  v.  Lns. 
Co.^  30  Wis.,  534;  AWy  Oen.  v.  B.  R.  Companies,  35  id,, 
425;  Chegaray  v.  Jenkins^  3  Sandford,  409.  In  the  latter 
case,  the  statute  construed  had  the  words  "  Incorporated  Aca- 
demy or  other  seminary  of  learning."  And  the  court  says: 
"  The  maxim  noscitur  a  sociis  appears  to  be  applicable  here, 
and  to  limit  the  exemption  from  taxation  to  such  seminaries 
alone  as  are  incorporated."  We  cannot  doubt  the  effect  of 
the  word,  other,  in  this  statute,  or  the  intention  of  the  legisla- 
ture to  use  the  phrase,  other  relation,  in  the  sense  of  kindred. 

The  law  has  always  favored  blood  in  the  descent  of  estates. 
The  particular  provisions  of  our  statutes  in  favor  of  the  wife 
are  personal  to  her,  and  tend  rather  to  exclude  than  to  include 
her  in  the  term  relations,  as  used  in  the  section.  Green  v. 
Howard,  svpra.  In  saving  bequests  from  lapsing  by  the 
death  of  the  devisee  or  legatee  before  the  testator,  the  legisla- 
tive intention  appears  to  have  been  to  save  them  only  to  the 
kindred  of  the  testator,  to  the  issue  of  the  devisee  or  legatee 
only  when  the  issue  is  of  the  testator's  blood  as  well  as  the 
devisee  or  legatee.    Therefore  the  statute  is  so  framed  as  to 
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exclude  bequests  to  a  stranger  or  the  wife,  because  the  issue  of 
the  one  could  not,  and  the  issue  of  the  other  might  not,  be  of 
the  testator's  blood.  "When  the  wife's  issue  is  the  husband's 
also,  it  seems  to  have  been  presumed  that  the  will  itself  would 
provide  for  them  without  necessity  of  statutory  protection. 
But  when  the  issue  of  the  wife  is  not  the  issue  of  the  husband, 
we  can  perceive  no  reason,  in  or  out  of  the  statute,  for  saving 
a  personal  bequest  to  her  from  lapsing,  which  would  not  ap- 
ply, though  with  perhaps  less  force,  to  a  personal  bequest  to 
a  stranger. 

In  the  present  peculiar  case,  the  rule  seems  to  work  a  hard- 
ship; but  we  must  apply  the  general'principle.  In  such  cir- 
cumstances as  these,  the  natural  feeling  of  the  elder  children 
should  afford  that  protection  to  the  younger,  which  courts 
cannot  give  without  violation  of  judicial  rule.  And  we  can  say 
of  this  case,  as  the  court  of  Pennsylvania  said  of  another:  "  It 
is  an  unfortunate  case,  but  the  law  is  clear.  The  legacy  lapsed 
by  the  death  of  the  legatee  in  the  life  of  the  testator."  The 
statute  "  does  not  reach  the  present  case,  and  we  are  sorry  for 
for  it."    Dickinson  v,  Pwrvia^  8  Serg.  &  K.,  71. 

By  the  CovH.  —  The  judgment  of  the  court  below  is 
affirmed. 

The  following  addendum  by  the  chief  justice,  shows  the 
dis]x>sition  made  of  the  question  of  costs. 

Ryan,  C.  J.  In  passing  on  the  main  question  involved  in 
this  appeal,  we  quite  overlooked  the  minor  question  of  costs. 
Our  attention  has  since  been  called  to  the  omission  by  the 
clerk.  We  cannot  doubt  that  the  appeal  was  taken  in  good 
faith,  or  indeed  that  the  guardian  of  the  infants  was  quite 
right  in  taking  it.  Under  all  the  circumstances  of  the  case, 
we  think  that  the  costs  of  the  appeal,  on  both  sides,  should 
come  from  the  estate.  Jachmcm  Will  Case^  26  Wis,,  364. 
Let  the  judgment  be  so  entered. 
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Shebman  vs.  The  Madison  Mutual  Iksubakoe  Company. 

Appeal.    (1)  InUndmmt  as  to  fads,   (2)  Concltision  of  law  treated  as  such^ 

though  contained  in  finding  of  facts, 
FmE   Insurance.     (3)   Waiver  of  condition  as  to  additional  insurance. 

(4)  Rule  for  adjustment  of  losses  under  non-concurrent  policies, 

1.  Where  the  bill  of  exceptions  is  not  certified  to  contain  all  ^'^  evidence, 

the  judge's  finding  of  facts  will  be  presumed  correct,  thou^  not  sus- 
tained by  the  proof  preserved  in  the  bill. 

2.  Where  the  findings  of  fact  filed  by  the  judge  include  a  proposition  which 

is  really  a  conclusion  of  law,  it  must  be  treated  as  such,  on  appeal. 

3.  In  an  action  on  a  fire  insurance  policy,  which  by  its  terms  was  to  be  void 

if  the  plaintiff  should  procure  additional  insurance  without  notifying  the 
insurer  and  having  the  same  indorsed  on  the  policy,  if  it  spears  that  ad- 
ditional insurance  was  obtained  at  the  time  the  policy  was  issued,  and 
was  not  thereafter  increased,  and  that  the  insurer,  through  the  agent, 
knew  the  fact  at  the  time,  and  with  such  knowledge  paid  a  portion  of 
the  loss,  the  policy  must  be  treated  as  valid. 

4.  Each  of  three  policies  of  insurance  upon  the  same  hve  stock  contained  the 

provision  that  the  company  issuing  it  should  be  liable  only  for  such  a 
proportion  of  any  loss  as  the  amount  insured  by  it  should  bear  to  the 
whole  amount  of  insurance  on  the  property.  One  policy  insured  the 
stock  generally  in  the  sum  of  $1,500.  Of  the  other  two,  each  in  the  sum 
of  $1,666.67,  one  provided  that  no  animal  should  be  valued  at  more  than 
$500,  and  the  other,  that  ttie  insurer  should  pay  no  more  than  $500  loss 
on  any  one  animal.  The  insured  lost  by  fire  two  steers  valued  at  $336, 
and  one  bull  valued  at  $2,000.    Held,  in  an  action  on  the  $1,500  policy, 

(1)  That  plaintiff  was  entitled  to  recover  from  the  three  insurers  the 
whole  amount  of  his  loss. 

(2)  That  each  of  the  insurers  is  liable  to  him  for  that  proportion  of  the 
value  of  the  two  steers,  which  the  whole  amount  insured  by  its  policy 
bears  to  the  whole  amount  insured  by  the  three  policies  together. 

(3)  That  as  to  the  value  of  the  buU  lost,  the  liability  of  one  of  the  other 
insurers  being  limited  to  $500,  while  that  of  the  second  is  limited  to  its 
proportion  of  $500  as  the  stipulated  value  of  the  animal,  defendant  is 
liable  for  such  additional  sum  as  will  make  good  the  whole  loss  of  $2,000 
upon  the  animal. 

5.  Whether  the  rule  for  the  adjustment  of  losses  in  such  cases  may  be  proved 

by  the  testimony  of  experts,  is  not  here  decided. 

APPEAL  from  the  County  Court  of  Dodge  County. 
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The  defendant  company  issued  three  policies  of  insurance 
to  the  plaintiff,  of  five  hundred  dollars  each,  on  his  live  stock. 
Each  of  these  policies  contained  the  following  provision:  "  In 

all  cases  of  other  insurance  upon  the  property, in  case 

of  loss  or  damage  by  fire,  the  insured  shall  not  be  entitled  to 
demand  or  recover  on  this  policy  any  greater  portion  of  the 
loss  or  damage  sustained  than  the  amount  hereby  insured 
bears  to  the  whole  amount  insured  on  said  property." 
A  loss  having  occurred,  the  defendant  paid  the  plaintiff 
$724.96  on  account  thereof,  claiming  that  to  be  the  extent  of 
its  liability.  The  plaintiff  claimed  that  its  liability  exceeded 
that  sum,  and  brought  this  action  to  recover  such  excess.  The 
complaint  is  in  the  usual  form  of  complaints  on  fire  insurance 
policies.    As  defenses  to  the  action,  it  is  alleged  in  the  answer, 

1.  That  the  policies  contained  covenants  that  they  should  be 
void  if  the  plaintiff  procured  other  insurance  on  the  property 
and  failed  to  give  notice  thereof  to  the  defendant  and  have 
the  same  indorsed  on  the  policies;  and  that  the  plaintiff  ob- 
tained other  insurance  thereon,  but  failed  to  give  such  notice. 

2.  TJiat  if  the  policies  are  valid,  there  was  other  insurance  on 
the  property,  and  under  the  clause  that  in  case  of  loss 
the  defendant  should  be  liable  only  for  a  proportionate  share 
thereof,  it  has  already  paid  its  share  of  the  loss  in  full. 

The  cause  was  tried  by  the  court  without  a  jury.  Witnesses 
called  by  the  plaintiff  testified  to  computations,  produced 
by  them,  of  the  amount  of  the  defendant's  liability  on  the 
policies  in  suit,  and  also  testified  as  experts  in  respect  to  the 
rule  for  adjusting  the  loss. 

The  judge  found  the  facts  as  follows:  "  1.  That  on  the  9th 
of  August,  1870,  the  defendant  company  issued  to  the  plaintiff 
three  several  policies  of  insurance,  as  stated  in  the  complaint. 
2.  That  on  the  17th  of  September,  1873,  a  fire  occurred 
whereby  two  steers  of  the  value  of  $336,  and  one  bull  of  the 
value  of  $2,000,  property  of  the  plaintiff,  were  destroyed  by 
fire  in  the  bam  upon  plaintiff's  farm.    3.  That  notice  and 
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proof  of  loss  were  duly  fumislied  to  the  defendant.  4.  That 
the  loss  of  the  bull  and  steers,  so  destroyed  by  fire,  was  cov- 
ered by  the  three  policies  above  mentioned  to  the  amount  of 
$1,500.  5.  That  the  whole  amoimt  of  loss  sustained  by  the 
plaintiff,  on  said  bull  and  steers,  was  $2,336.  6.  That  at  the 
time  the  defendant  issued  the  policies  above  mentioned, 
plaintiff  obtained  other  insurance  upon  the  same  property 
covered  by  defendant's  policies,  which  fact  was  known  and 
understood  by  defendant's  agent;  and  that  plaintiff  has  not 
inci'eased  such  insurance  since  the  date  of  defendant's  i)olicies. 
7.  That  at  the  time  of  such  loss  the  plaintiff  had  the  defend- 
ant's three  policies  above  mentioned,  for  $500  each,  on  his  live 
stock,  in  all  $1,500.  8.  That  he  had  also  other  insurance  in 
the  North  Missouri  Insurance  Company,  for  the  sum  of 
$1,666.67,  on  live  stock,  no  one  animal  to  be  valued  at 
more  than  $500.  9.  That  he  had  also  other  insurance  in  the 
Continental  Insurance  Company,  for  the  sum  of  $1,666.67,  on 
live  stock,  not  to  exceed  $500  on  any  one.  10.  That  the 
amount  of  such  loss  for  which  each  of  said  insurance  compa- 
nies is  liable  under  the  said  policies,  is  as  follows: 


Continenial, 
North  Missouii, 
Madison  Mutual, 


On  Steers. 

On  Bull. 

Total. 

1115  83 

$500  00 

$615  83 

115  83 

172  42 

288  25 

104  34 

1,327  58 

1.431  92 

TotalB, $336  00       $2,000  00       $2,336  00 

"  11.  That  the  amount  for  which  the  defendant  company  is 
liable  on  said  loss  is  $1,431.92.  12.  That  the  defendant  has 
paid  the  plaintiff  on  said  loss  the  sum  of  $724.96.  13.  That 
there  is  now  due  the  plaintiff  from  the  defendant  on  said  three 
several  policies,  the  sum  of  $706.96,  with  interest  at  seven  per 
cent,  from  December  17,  1873,  amounting  to  $34.46,  in  all, 
$741.32." 

The  conclusions  of  law  were:  "  1.  That  the  bull  and  steers 
destroyed  by  fire  were  covered  by  the  defendant's  policies,  and 
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that  defendant  is  liable  on  said  policies.  2.  That  the  plaintiff 
is  entitled  to  a  judgment  against  the  defendant  for  the  sum  of 
$T06.96,  with  $34.46  interest  from  December  17,  1873." 

The  plaintiff  had  judgment  accordingly;  and  the  defendant 
appealed. 

B,  E.  Hutchinson^  for  appellant: 

1.  The  loss  was  adjusted  and  paid  upon  the  plaintiff's  as- 
surance that  the  applications  were  all  written  at  the  same 
time,  when  the  contrary  was  the  fact;  therefore,  the  objection 
as  to  other  insurance  is  not  waived.  Secv/rity  Ins.  Co.  v.  Fay^ 
22  Mich.,  467.  2.  Breach  of  this  condition  avoided  the  pol- 
icy, though  the  insurer  had  knowledge  of  the  additional  in- 
surance, or  tlie  other  policies  were  void.  Forbes  v.  Ins.  Co.y 
9  Gush.,  470;  Pendarv.  Ins.  Go.j  12  id.,  469;  Conway  Tool 
Co.  V.  Ins.  Co.y  id.,  144;  Ba/insay  W.  C.  Manuf^g  Co.  v. 
Ins.  Co.y  11  Upper  Canada  Q.  B.,  516;  Ins.  Co.  v.  Slocks 
lower y  26  Pa.  St.,  199;  Blanchard  v.  Ins.  Co.y  33  N.  H.,  9; 
Mellen  v.  Ins.  Co.y  17  "N.  Y.,  609;  David  v.  Ins.  Co.y  13  * 
Iowa,  69;  Mitchell  v.  Ins.  Co.y  51  Pa.  St.,  402;  lackey  v. 
Ins.  Co.y  42  Ga.,  456;  Carpenter  v.  Ins.  Co.y  16  Pet.,  495. 
3.  The  liability  of  the  defendant,  if  the  policies  are  held  val- 
id, is  purely  a  question  of  law,  and  not  of  skill  or  science  in 
such  sense  as  to  make  the  testimony  of  experts  admissible. 

S.  U.  Pinneyy  for  respondent,  argued  that  the  question  as 
to  whether  or  not  the  policies  were  cotemporaneous,  was  open 
to  proof  on  the  trial,  and  the  finding  of  fact  was  conclusive 
{Potter  V.  Ins.  Co.y  2  Mason,  475);  that  by  payment  and  ad- 
justment of  the  loss,  with  full  knowledge  of  the  facts,  and 
claiming  the  benefit  of  the  additional  insurance,  defendant 
had  waived  any  objection  founded  thereon  (Ha/yward  v.  Ins. 
Co.y  52  Mo.,  181;  Security  Ins.  Co.  v.  Fayy  22  Mich.,  467); 
that  the  clause  providing  for  adjustment  of  losses  related  only 
to  concurrent  insurance,  to  such  as  could  be  made  to  contrib- 
ute to  the  loss  in  aid  of  the  company  in  whose  policy  it  was 
contained,  and  applied  to  the  insurance  of  such  imderNvriters 
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08  were  sureties  with  it,  and  only  to  the  amount  to  which  they 
were  cosureties.  In  support  of  the  apportionment  made  in 
the  court  below,  he  cit^  Blake  v.  Ins.  Co,y  12  Gray,  266; 
Lycoming  Ins.  Co.  v.  IfUcheUy  48  Pa.  St.,  367;  Nicfiols  v. 
Fayette  Ins.  Co.^  1  Allen,  63;  Baltimore  Fire  Ins.  Co.  v. 
Loney^  20  Md.,  20;  Itichm,ondville  Seminary  v.  Ins.  Co.^  14 
Gray,  459;  Lucas  v.  Ins.  Co.y  6  Cow.,  635;  Bousejteld  v. 
Barnes^  4  Campb.,  229;  Minium  v.  Ins.  Co.,,  10  Johns.,  75; 
Angelrodt  v.  Ins.  Co.^  31  Mo.,  593;  and  Hoffman  v.  Ins.  Co.y 
32  N.  Y.,  405.  As  to  the  admissibility  of  the  testimony  of 
experts,  he  cited  Angelrodt  v.  Ins.  Co.^  31  Mo.,  593-8. 

Lyon,  J.  It  is  not  certified  that  the  bill  of  exceptions  con- 
tains all  of  the  testimony;  hence  it  must  be  presumed  that  the 
findings  of  fact  are  sustained  by  the  proofs,  although  the  tes- 
timony preserved  in  the  bill  may  be  insufficient  for  that  pur- 
pose. We  have  only  to  determine  whether  such  findings  sup- 
port the  judgment. 

It  is  objected  that  the  findings  fciil  to  show  the  liability  of 
the  defendant,  because  it  does  not  appear  therefrom  that  the 
plaintifi^  gave  notice  of  the  additional  insurance  as  required  by 
the  terms  of  the  policies  in  suit.  But  it  appears  from  such 
findings  that  the  additional  insurance  was  obtained  at  the  time 
those  policies  were  issued,  and  was  not  thereafter  increased; 
that  the  defendant  (through  its  agent)  knew  the  fact  at  the 
time;  and  that,  having  such  knowledge,  the  defendant  paid  a 
portion  of  the  plaintifi^'s  loss.  These  are  verities  in  the  case; 
and  we  think  they  fully  sustain  the  validity  of  the  policies. 

It  only  remains  to  determine  whether  the  county  court  cor- 
rectly adjusted  the  plaintiff's  loss.  The  adjustment  is  con- 
tained in  the  tenth  finding  of  fact,  although  such  finding  is 
substantially  a  conclusion  of  law,  and  must  be  treated  as  such. 

The  live  stock  destroyed  exceeded  in  value  the  amoimt  of 
the  risk  taken  thereon  by  the  defendant,  and,  but  for  the  other 
insurance  thereon,  the  defendant  would  be  liable  to  pay  the 
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whole  risk.  The  clause  in  the  policies  which  reduces  such 
liability,  is  as  follows:  "  In  all  cases  of  other  insurance  upon 
the  property,  whether  prior  or  subsequent  to  the  date  of  this 
policy,  in  case  of  loss  or  damage  by  fire,  the  insured  shall  not 
be  entitled  to  demand  or  recover  on  this  policy  any  greater 
portion  of  the  loss  or  damage  sustained  than  the  amount  here- 
by insured  bears  to  the  whole  amount  insured  on  said  prop- 
erty." The  clause  itself  furnishes  the  rule  of  adjustment  in 
reasonably  plain  terms,  and  there  should  not  be  much  difficulty 
in  the  application  of  the  rule  to  particular  cases.  Where 
there  are  several  risks  upon  the  same  property,  given  the 
amount  of  each  and  of  the  loss,  it  is  an  easy  process  to  appor- 
tion the  loss  to  the  several  risks. 

It  is  said  on  behalf  of  the  defendant,  that  the  aggregate  of 
insurance  on  the  live  stock  was  $4,833^  and  the  loss  $2,336; 
and  that  the  amount  of  defendant's  liability  is  a  mere  problem 
in  proportion,  which  may  be  stated  and  solved  thus:  4,833^: 
1,500::  2,336: 725.  This  process  makes  the  defendant  liable 
only  for  the  sum  which  it  voluntarily  paid  before  the  action 
was  commenced,  and,  if  correct,  defeats  the  action.  But  is  it 
correct?  The  plaintiff  is  entitled  to  full  indemnity  for  his 
loss;  that  is,  he  is  entitled  to  receive  from  the  three  compa- 
nies who  insured  his  live  stock,  $2,336.  That  is  a  right  which 
he  has  paid  for,  and  has  not  surrendered  or  stipulated  away. 
It  is  entirely  clear  that  the  liability  of  the  North  Missouri 
company  (stated  in  round  numbers)  is  only  $288,  and  that  of 
the  Continental  but  $616.  So  the  formula  given  on  behalf  of 
the  defendant  falls  short  of  full  indemnity  to  the  plaintifi^, 
over  $700.  Hence,  it  is  incorrect;  and  the  error  in  it  is  very 
apparent. 

It  is  true  the  plaintiff  had  insurance  to  the  amount  of  $4,- 
833J  on  his  steers,  and  also  on  his  bull  valued  at  $500,  and  to 
that  extent  the  above  formula  is  entirely  applicable.  But  he 
had  not  that  amount  of  insurance  on  the  residue  of  the  value 
of  his  bull.    On  such  residue  the  North  Missouri  had  no  risk 
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wliatever;  the  Continental  had  a  risk  limited  by  its  contract 
with  the  plaintiff  to  $500  on  the  bull,  which  left  only  $327^ 
on  the  residue  of  his  value  over  $500;  and  the  defendant, 
after  deducting  its  proportion  of  the  loss  on  the  steers  and  on 
the  bull  valued  at  $500  (being  $260)  had  a  risk  of  $1,240  on 
such  residue.  So,  instead  of  having  an  insurance  of  $4,833^ 
on  $1,500  of  the  value  of  his  bull,  the  plaintiff  had  only 
$l,567i  insurance  thereon.  Suppose,  instead  of  losing  one 
bull  worth  $2,000,  the  plaintiff  had  lost  two  bulls,  one  worth 
$500  and  the  other  $1,500;  and  suppose,  also,  that  the  North 
Missouri  policy  did  not  include  the  latter,  and  that  the  liabil- 
ity of  the  Continental  on  both  bulls  was  limited  to  $500:  the 
rule  for  adjusting  the  loss  between  the  three  companies  would 
be  perfectly  plain.  They  would  pay  pro  rata  for  the  steers 
and  the  $500  bull.  The  Continental  would  pay  $327i  of  the 
value  of  the  other  bull,  and  the  defendant  would  be  liable  for 
the  balance  thereof,  being  $1,172^. 

We  think  the  case  supposed  and  the  one  under  considera- 
tion are  identical  in  principle  and  results,  and  that  the  learned 
county  judge  correctly  adjusted  the  liability  of  the  defendant 
for  the  plaintiff's  loss. 

We  construe  the  contract  before  us  and  adjust  and  deter- 
mine the  liability  of  the  defendant,  in  the  light  of  legal  prin- 
ciples as  we  understand  them,  without  resorting  to  the  opinion 
of  experts;  yet  we  use  their  computations  precisely  as  a  court 
may  use  a  computation  of  the  amount  due  on  a  promissory 
note,  verified  by  a  witness  on  the  stand.  It  is  unnecessary, 
therefore,  to  determine  whether  the  rule  of  adjustment  in  this 
or  any  other  case  may  be  proved  by  the  testimony  of  experts. 

By  the  Cowrt. — Judgment  afltened. 
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JoLiFFE  VS.  The  Madison  Mutual  Insurance  Company. 

FmB  Insurance.  (1-3)  Conditions  in  policy;  validity;  tcaiver,  (ir-1) 
Forfeiture  of  policy,  (i)  Waiver  of  forfeiture,  (5^6)  Declaration  of 
option  must  be  unconditional,    (7)  Wlio  may  declare  forfeiture, 

1.  A  condition  in  a  policy  of  a  mutual  insurance  company,  that  "  when  a  note 
is  taken  for  the  cash  premium,  if  it  is  not  paid  within  sixty  days  after 
due,  all  obligations  of  the  company  to  the  insured,  until  such  note  is 
paid,  are  suspended,''  held  valid. 

%  If  such  condition  had  further  provided  that  in  case  of  de&uilt  the  whole 
cash  premium  should  he  considered  earned,  acceptance  of  the  whole 
amount  by  the  insurer  after  a  loss  would  not  he  a  waiver  of  the  condi- 
tion, or  make  the  insurer  liable  for  such  loss;  although  such  payment 
during  the  life  of  the  policy  would  revive  the  risk  from  the  date  of  the 
payment  as  to  all  of  the  insured  property  then  remaining. 

8.  During  tlie  suspension  of  a  policy,  no  premium  is  earned;  and  in  the  ab- 
sence of  a  stipulation  making  the  whole  premium  due  on  default  as  above 
described,  acceptance  of  the  whole  after  default,  with  notice  of  a  loss 
which  occurred  during  the  defoult,  is  a  waiver  of  the  condition,  and 
makes  the  insurer  liable;  such  acceptance  being  inconsistent  with  any 
claim  that  the  risk  was  suspended  when  the  loss  occurred. 

4.  An  assessment  by  defendant  on  the  premium  notes  of  persons  to  whom  it 
has  issued  poUcies,  being  payable  absolutely,  whether  such  policies  have 
been  forfeited  or  not,  an  acceptance  of  such  a  payment  fdto:  a  loss  of 
which  the  company  has  notice,  is  not  a  waiver  of  any  forfeiture. 

6.  Forfeitures  are  not  fa,vored  in  the  law;  and  where  one  party  to  a  contract 
has  the  option  to  declare  it  forfeited  on  breach  of  its  conditions  by  the 
other,  his  declaration  of  a  forfeiture  must  be  made  unconditionally ,  and 
in  plain  and  positive  terms. 

6.  By  defendant's  by-laws,  its  directors  may  at  their  option  annul  a  policy  of 
insurance,  upon  failure  of  the  insured  to  pay  an  assessment  upon  his 
premium  note  within  thirty  days  after  demand.  On  December  11, 1871, 
the  executive  committee  of  the  directors  adopted  a  resolution,  **  that  all 
policies  upon  which  the  assessment  levied  on  the  19th  of  January,  1871, 
are  not  paid  before  the  Slst  of  December,  1871,  be  annulled  on  that 
day."  An  assessment  had  been  levied  on  the  policy  in  suit  on  said  19th 
of  January,  1871;  and  due  notice  of  the  resolution  was  given  the  in- 
sured. Held,  that  even  if  the  executive  committee  had  power  to  an- 
nul policies  in  such  cases,  the  resolution  and  notice  were  a  mere  threat 
as  to  their  future  action,  and  not  a  valid  exercise  of  their  option. 
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7.  Defendant's  charter  provides  that  policies  and  contracts  maybe  signed 
and  attested,  **  and  all  other  business  of  said  corporation  may  be  con- 
ducted, by  committees  or  otherwise,  without  the  presence  of  the  board  of 
directors,  and  shall  be  binding  on  the  said  corporation  if  the  same  be  done 
under  or  in  conformity  to  "  its  by-laws  and  ordinances.  Tlie  by-laws 
make  it  the  duty  of  the  executive  committee  *'  to  determine  upon  and 
audit  all  accounts  presented  against  the  company  for  payment,  and  gen- 
erally transact  all  business  of  the  company,  in  the  al)sence  of  the  board 
of  directors,  not  inconsistent  with  the  by-laws."  Lyon,  J.,  is  of  opinion 
that  the  committee  had  no  power  to  declare  policies  forfeited  for  non- 
X>ayment  of  assessments;  but  tlie  question  is  not  here  decided. 

APPEAL  from  the  Circuit  Court  for  Jefferson  County. 

Action  upon  a  policy  of  insurance  dated  May  12, 1870,  by 
wliich  the  defendant  company  insured  the  plaintiff's  testator 
against  loss  by  tire  on  certain  personal  property  therein  de- 
scribed, for  the  term  of  five  years.  The  insured  property  was 
destroyed  by  fire  February  1,  1872. 

The  cash  premium  of  $16.50  payable  when  the  policy  was 
issued  was  not  paid  at  that  time,  but  the  plaintiff's  testator 
gave  his  note  therefor  due  January  1,  1871.  He  also  gave 
the  usual  premium  note  for  $33,  payable  on  call  of  the  di- 
rectors of  the  company.  The  note  for  the  cash  premium,  not 
being  paid  at  maturity,  was  sued,  and  judgment  obtained 
thereon,  a  portion  of  which  was  paid  before  the  loss.  After 
the  loss,  and  after  the  defendant  had  notice  thereof,  the  bal- 
ance of  the  judgment  was  paid  to  and  accepted  by  the  defend- 
ant without  objection  or  reservation. 

On  the  19th  of  January,  1871,  the  defendant's  board  of  di- 
rectors made  an  assessment  of  twenty-five  per  cent,  on  all  the 
premium  notes  of  the  company  then  in  force,  which  included 
the  premium  note  given  by  the  plaintiff's  testator;  and  pay- 
ment of  such  assessment  on  the  note  last  mentioned  was  duly 
demanded  of  the  maker  in  April,  and  again  in  October  of  the 
same  year;  but  the  same  remained  unpaid  until  after  the  loss. 
After  that  time  (but  whether  before  or  after  the  oflicers  and 
agents  of  the  defendant  knew  of  the  loss,  does  not  clearly 
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■  * 

appear),  the  assessment  was  paid  to  and  accepted  by  the  de- 
fendant company. 

On  the  11th  of  December,  1871,  the  executive  committee 
of  the  board  of  directors  adopted  the  following  resolution: 
^^  Resolved^  That  all  policies  upon  which  the  assessment  levied 
on  the  19th  day  of  January,  1871,  are  not  paid  before  the 
31st  day  of  December,  1871,  be  annulled  on  that  day;  and 
that  such  unpaid  assessments  be  collected  by  law  at  once." 
Due  notice  of  this  resolution  was  immediately  given  to  the 
plaintiffs  testator.  At  a  meeting  of  the  board  of  directors 
held  January  16,  1872,  "  the  minutes  of  the  July  meeting, 
and  of  the  several  subsequent  meetings  of  'the  executive  com- 
mittee, were  read  and  approved." 

There  was  no  controversy  in  respect  to  the  loss,  or  the 
amount  and  proofs  thereof.  The  circuit  judge  held,  1.  That 
receiving  the  unpaid  balance  of  the  cash  premium  after  no- 
tice of  the  loss,  was  a  waiver  of  the  default  in  paying  the  same, 
estopping  the  defendant  from  asserting  that  its  liability  on 
the  policy  was  suspended  when  the  loss  occurred;  and  2.  That 
the  executive  committee  had  no  power  to  annul  the  policy, 
and  the  approval  by  the  board  of  the  minutes  of  the  proceed- 
ings of  that  committee  did  not  annul  it.  The  judge  assumed 
it  to  have  been  proved  that  when  the  assessment  was  paid,  the 
company  had  notice  of  the  loss;  and  he  directed  the  jury  to 
return  a  verdict  for  the  plaintiff. 

The  defendant  appealed  from  the  judgment  entered  pur- 
suant to  such  verdict. 

B.  E.  Hutchinson^  for  appellant,  argued,  1.  That  if  any  lia- 
bility attached  imder  the  policy,  it  was  at  the  moment  of  loss, 
and  that  by  the  express  terms  of  the  contract  the  liability  of  the 
company  was  suspended  at  that  time,  and  the  effect  of  the  receipt 
of  the  balance  of  the  cash  premium  was  simply  to  cause  the 
policy  to  reattach  from  the  date  of  the  receipt,  and  not  to 
waive  the  condition.  Cardwell  v.  Republic  Ins.  Co.y  Ch. 
Leg.  News,  May  22, 1875;  Williams  v.  Ins.  Co.y  19  Mich., 
Vol.  XXXIX.— 8 
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451;  Wall  v.  Tns.  Co.,  36  K  T.,  167;  Eeed  v.  JEtna  Ins. 
Co.,  Court  of  Appeals  of  N.  T.,  cited  in  19  Mich.,  451.  2. 
The  assured,  as  a  member  of  a  mutual  company,  was  chargeable 
with  notice  of  its  by-laws;  and  besides  he  had  actual  notice  of 
the  penalty  for  nonpayment  of  the  assessment.  Upon  the 
question  of  assessments,  see  51  Pa.  St.,  402;  Kelly  v.  Troy 
Ins.  Co.,  3  Wis.,  254;  Atlantic  F.  Ins.  Co.  v.  Saunders,  36 
N.  H.,  252;  Ins.  Co.  v.  Paige,  1  Hilt.,  430;  Coles  v.  Ins. 
Co.,  18  Iowa,  425.  3.  Tlie  forfeiture  of  his  policy  for  non- 
payment of  an  assessment  does  not  relieve  the  assured  from 
his  liability  to  pay  the  assessment  Iowa  St.  Ins.  Co.  v. 
Prossee,  11  lowaj  115;  Beadle  v.  Ins.  Co.,Z  Hill,  161;  6 
Cranch,  192.  How  then  can  its  receipt  after  forfeiture  be  a 
waiver  ?  4.  The  charter  expressly  authorizes  the  executive 
committee  to  act  "  without  the  presence  of  the  board."  And 
its  act  in  this  caise  became  that  of  the  board  by  ratification. 
Howard  Ins.  Co.  v.  Ins.  Co.,  22  Conn.,  394;  Atlantic  F.  Ins. 
Co.  V.  Saunders,  supra;  25  Barb.,  146. 

Wm.  F.  Vilas,  for  respondent,  to  the  point  that  the  de- 
fendant, by  receiving  the  balance  of  the  cash  premium  with 
full  knowledge  of  the  loss,  had  waived  any  forfeiture  which 
might  have  been  incurred  by  nonpayment,  cited  Wing  v.  ITar- 
vey,  27  Eng.  L.  &  Eq.,  140;  JHf.  Berwick  Co.  v.  Ins.  Co.,  52 
Me.,  SS6;Miner  v.  P/usnix  Ins.  Co.,  27  Wis.,  693;  May  on 
Ins.,  §§  361-3.  He  further  argued  that  the  executive  commit- 
tee had  no  power  to  annul  the  policy;  and  that  even  if  it  had 
been  properly  annulled,  the  company  had  waived  all  by  its 
subsequent  acts  in  receiving  the  cash  premium,  and  assess- 
ment, sending  out  to  the  insured  blanks  to  prove  the  loss,  and 
placing  its  refusal  to  pay  solely  on  the  ground  that  the  cash 
premium  note  had  not  been  paid. 

Lyon,  J.  The  application  for  the  insurance  upon  the  prop- 
erty covered  by  the  policy  in  suit,  signed  by  the  plaintifPs 
testator,  contains  the  following  condition,  which  is  part  of  the 
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contract  of  insurance,  viz:  "Whenever  a  promissory  note 
shall  be  taken  for  the  cash  premium,  the  policy  in  all  such 
cases  shall  be  issued  upon  the  express  condition  that  if  said 
note  is  not  paid  within  sixty  days  after  the  same  shall  become 
due,  thereafter  all  obligations  of  the  company  to  the  insured 
shall  be  suspended  until  such  time  as  the  said  note  shall  be 
fully  paid."  The  loss  occurred  while  a  portion  of  the  cash 
premium,  for  which  a  note  had  been  given,  remained  unpaid, 
and  more  than  sixty  days  after  such  note  became  due.  It  occur- 
red, therefore,  at  a  time  when,  by  the  terms  of  the  conti»act  of  in- 
surance, the  liability  of  the  defendant  company  on  the  policy 
was  suspended.  This  stipulation  in  the  contract  is  not  prohibit- 
ed by  statute,  and  is  not  against  public  policy.  On  the  contrary, 
it  is  fair  and  reasonable  that  the  insurer  should  be  relieved  from 
lial)ility  while  the  insured  is  in  default  in  respect  to  payments 
of  premiums,  and  like  stipulations  in  insurance  contracts  have 
been  enforced  in  numerous  cases,  among  which  are  the  follow- 
ing: Baker  v.  Union  Mutual  Life  In^,  Co,^  43  N.  T.,  283; 
Pitt  V,  Berkshire  Life  Ln%,  Co,^  100  Mass.,  500;  Wall  v. 
Home  Ins.  Co,^  36  N.  T.,  167;  Williams,  v.  Albany  City 
Ins,  Co.y  19  Mich.,  451;  Beadle  v.  Chenango  Co.  Mut.  Ins. 
Co.^  3  Hill,  161.  Other  cases  to  the  same  effect  will  be  found 
cited  in  Gorton  v.  Dodge  Co.  Mut.  Ins.  Co.^  decided  here- 
with. Hence,  there  can  be  no  recovery  unless  the  defendant 
has  waived  the  above  condition.  The  condition  was  inserted 
in  the  contract  for  the  benefit  of  the  defendant,  and  manifest- 
ly it  was  competent  for  the  defendant  to  waive  it.  Has  it 
done  so?  The  only  act  of  the  defendant  which  is  relied  upon 
as  such  waiver,  is  the  receipt  by  it  of  the  unpaid  balance  of 
the  cash  premium,  after  the  loss.  The  precise  question  is, 
therefore,  Was  the  receipt  of  such  balance  by  the  defendant, 
after  notice  of  the  loss,  a  waiver  of  the  condition  of  the  con- 
tract by  which  the  liability  of  the  defendant  on  the  policy 
was  suspended  when  the  loss  occurred? 

Had  the  agreement  been  that  in  case  of  default  the  whole 
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cash  premium  should  be  considered  earned,  and  that  the 
liability  of  the  insurer  should  be  suspended,  or  the  policy  be 
void,  until  such  premium,  or  the  note  given  therefor,  should 
be  fully  paid,  we  should  have  but  little  difficulty  with  the 
question.  In  such  case,  the  insurer,  having  earned  the  pre- 
mium, would  bo  entitled  to  receive  it  in  any  event.  If  paid 
during  the  life  of  the  policy,  it  would  revive  the  risk  from 
the  date  of  payment,  as  to  all  of  the  insured  property  remain- 
ing at  that  date;  if  not  paid  during  the  life  of  the  policy,  the 
insurer  -^ould  be  entitled  to  it,  and  might  recover  it  by 
action.  The  premium  would  not,  under  such  an  agreement, 
cover  any  portion  of  the  time  during  which  the  liability  of 
the  insurer  was  suspended.  If  the  insurer  accept  the  pre- 
mium after  default,  such  acceptance  is  not  inconsistent  with 
the  claim  that  liabilty  on  the  policy  was  suspended  during  de- 
fault, and  could  not  possibly  mislead  the  insured  to  his  pre- 
judice. The  insured  pays  and  the  insurer  accepts  just  what 
the  former  is  liable  to  pay  and  the  latter  is  entitled  to  receive 
in  any  event,  and  the  transaction  lacks  every  essential  element 
of  a  waiver  or  of  an  estoppel  injpais.  See  cases  above  cited, 
particularly  Williams  v.  In%.  Co.j  19  Mich.,  451. 

But  this  is  not  such  a  case.  The  stipulation  in  the  contract 
before  us  is  not  that  upon  default  for  sixty  days  in  the  pay- 
ment of  the  note  given  for  the  cash  premium,  such  premium 
shall  be  considered  earned,  and  therefore  payable  absolutely; 
but  it  is  merely  that  the  liability  of  the  defendant  shall  be 
suspended  from  sixty  days  after  the  note  became  due  until 
the  same  should  be  fully  paid.  The  whole  cash  premium  had 
not  been  earned  when  the  defendant's  liability  on  the  policy 
was  suspended,  but  only  a  pro  rata  portion  of  it.  Neither 
did  the  premium  run  during  the  suspension;  for  risk  and 
premium  go  hand  in  hand,  and  one  ceasing,  the  other  also 
ceases.  A  writer  on  this  subject,  speaking  of  the  contract  of 
insurance,  says:  "  It  is,  moreover,  a  conditional  contract;  for 
when  no  risk  attaches  no  premium  is  to  be  paid,  or,  if  paid, 
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must,  in  the  absence  of  fraud,  be  returned  to  the  assured.  In 
point  of  fact,  the  contract  is  to  pay  the  premium  on  condition 
that  the  risk  is  run,  and  the  refunding  a  premium  is  of  fre- 
quent occurrence  in  maritime  insurance;  and  that,  too,  in 
cases  where  it  is  entirely  optional  with  the  assured  whether 
the  property  insured  shall  be  put  at  hazard  or  not,  as  when  the 
ship  is  never  despatched  by  the  owner  on  the  projected  voyage. 
The  language  of  Lord  Mansfield  in  Tyrie  v.  Fletcher^  Cowp., 
668,  is  explicit:  *  When  the  risk  has  not  been  run,  whether 
its  not  having  been  run  was  ovring  to  the  fault,  pleasure  or  will 
of  the  insured,  or  to  any  other  cause,  the  premium  shall  be 
returned.'  And  this  principle  is  alike  applicable  to  all  policies 
of  insurance.''    May  on  Insurance,  §  4. 

Applying  these  principles  to  the  present  case,  it  necessarily 
results,  that  at  the  expiration  of  sixty  days  from  the  time  the 
note  given  for  cash  premium  became  due,  the  liability  of 
defendant  on  the  policy  ceased,  and,  without  restoring  such 
liability,  the  latter  was  entitled  to  receive  on  such  note  what 
the  policy  had  earned  while  in  force,  and  it  could  have  refused 
to  receive  any  sum  in  excess  of  what  the  policy  had  so  earned. 
But  the  defendant  received  the  whole  cash  premium  for 
which  the  note  was  given.  By  so  doing,  it  received  compen- 
sation for  the  risk  covering  the  time  when  the  loss  occurred, 
and  we  think  that  it  cannot  now  be  heard  to  allege  that  at  the 
time  of  the  loss  it  had  no  risk  on  the  property  insured.  The 
acceptance  of  the  full  premium  after  notice  of  the  loss  is 
entirely  inconsistent  with  the  claim  that  the  risk  was  sus- 
pended when  the  loss  occurred. 

We  conclude,  therefore,  in  view  of  the  peculiar  terms  of  the 
contract,  that  the  acceptance  of  the  cash  premium  after  default 
and  notice  of  the  loss,  operated  as  a  waiver  of  the  suspension 
clause  therein,  and  renders  the  defendant  continuously  liable 
on  the  policy  the  same  as  though  the  note  for  cash  premium 
had  l)een  paid  when  due. 

II.  It  remains  to  determine  whether  the  policy  was  for- 
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feited,  and  the  liability  of  the  defendant  thereon  terminated, 
by  the  steps  taken  to  that  end  because  of  the  nonpayment  of 
the  assessment  on  the  premium  note. 

It  may  be  here  observed,  that  the  acceptance  by  the  de- 
fendant of  such  premium  after  the  loss,  and  even  after  the 
defendant  had  notice  of  the  loss,  is  of  no  importance.  Such 
assessment  was  due  and  payable  absolutely,  whether  the  policy 
was  forfeited  or  not.  Iowa  State  In8.  Co.  v.  Prossee^  11 
Iowa,  115;  Smith  v.  The  Saratoga  County  Mut,  F.  Iii8.  Co,^ 
3  Hill,  508.  It  is  apparent,  from  what  was  said  on  the  other 
branch  of  the  case,  that  the  defendant  waived  nothing  by 
accepting  that  which,  in  any  event,  was  its  due. 

A  by-law  of  the  defendant  provides  that,  "  Whenever  any 
assessments  shall  have  been  made  upon  the  premium  notes, 
and  the  sum  determined  which  each  pers<)n  shall  pay  upon 
his  note,  if  such  sum  shall  not  be  paid  within  thirty  days 
after  the  same  shall  have  been  demanded  by  the  company  or 
their  agent,  the  directors  may,  at  their  option,  annul  the 
policy  of  insurance  given  upon  such  note,  and  may  retain 
such  note  and  collect  such  sum  so  assessed." 

The  charter  of  the  defendant  (Laws  of  1851,  ch.  391,  sec. 
6)  provides  that  policies  and  contracts  may  be  signed  and 
attested,  "  and  all  other  business  of  said  corporation  may  be 
conducted  and  carried  on,  by  committees  or  otherwise,  with- 
out the  presence  of  the  board  of  directors,  and  shall  be  binding 
and  obligatory  on  the  said  corporation,  if  the  same  be  done 
under  or  in  conformity  to  the  by-laws  and  ordinances  of  said 
corporation."  The  by-laws  provide  for  the  appointment  of 
an  executive  committee,  and  prescribe  the  functions  of  that 
committee  as  follows:  "  It  shall  be  the  duty  of  the  executive 
committee  to  determine  upon  and  audit  all  accounts  presented 
against  the  company  for  payment,  and  generally  to  transact 
all  business  of  the  company,  in  the  absence  of  the  board  of 
directors,  not  inconsistent  with  the  by-laws." 

The  circuit  judge  denied  the  power  of  the  executive  com- 
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mittee  to  declare  a  forfeiture  of  the  policy,  and  held  that  the 
action  of  the  board  of  directors  of  January  16,  1872,  failed  to 
work  such  forfeiture.  Speaking  for  myself  alone,  I  may  be 
permitted  to  say,  that  I  fully  concur  with  the  learned  judge 
of  the  court  below.  I  think  the  by-law  last  quoted  fails 
entirely  to  confer  upon  the  executive  committee  the  power  to 
annul  policies  for  nonpayment  of  assessments.  The  power 
given  is  to  audit  accounts  and  generally  to  transact  all  busi- 
ness  of  the  company,  in  the  absence  of  the  board  of  directors. 
The  meaning  of  the  general  words  in  the  by-law  should  be 
ascertained  by  reference  to  the  preceding  special  words 
therein,  on  the  principle  of  noscitur  a  sociiSy  which  is  clearly 
applicable.  Hence,  the  words  "  all  business,"  as  used  in  the 
by-law,  mean  all  business  pertaining  to  accounts  and  demands 
against  tjie  company.  Morse  v.  The  Buffalo  F,  c&  M.  Ins. 
Co.j  30  Wis.,  534.  Moreover,  the  law  does  not  favor  forfeit- 
ures, and  I  think  it  safe  to  assume  that  the  power  to  declare 
them  cannot  be  taken  by  implication  or  inference,  and  that, 
unless  expressly  given^  the  jwwer  does  not  exist.  As  regards 
the  resolution  of  the  board  of  directors  of  January  16,  1872, 
approving  certain  minutes  of  the  meetings  of  the  executive 
committee,  I  fail  to  find  in  the  record  any  satisfactory  evi- 
dence that  the  board  had  before  it  the  minutes  of  the  com- 
mittee meeting  of  December  11, 1871,  at  which  the  resolution 
of  conditional  forfeiture  was  adopted.  But  upon  these  points 
my  learned  associates  express  no  opinion,  and  the  decision  of 
the  case  will  be  placed  upon  other  grounds  to  which  we  all 
assent. 

As  before  observed,  forfeitures  are  not  favored  in  the  law, 
and  will  not  be  sustained  upon  mere  inferences.    Wliere,  up- 
on breach  by  one  party  of  a  condition  or  stipulation  in  a  con- 
tract, the  other  party  thereto  has  the  option  to  declare  the 
contract  forfeited  and  thus  relieve  himself  from  liability  upon 
it  and  seeks  to  exercise  such  option,  he  must  do  so  uncon- 
ditionally, and  in  plain,  positive  and  immistakable  terms.    He 
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cannot  put  an  end  to  his  liability  by  saying  to  the  other  party, 
either  before  or  after  default,  "  Unless  you  perform  your  part 
of  the  contract  by  a  certain  future  day  (naming  it),  I  shall 
elect  to  consider  myself  relieved  of  its  obligations."  This 
would  be  a  mere  notice  or  threat;  not  an  eflfectual  exercise  of 
the  option.  The  executive  committee  did  nothing  more  than 
this  in  the  present  case;  scarcely  so  much.  They  informed 
plaintiff's  testator  that  unless  the  class  of  policy  holders  to 
which  he  belonged  paid  their  assessments  by  a  specified  future 
day,  their  policies  would  be  annulled  on  that  day.  This  was  a 
mere  threat,  and  the  most  that  the  board  of  directors  did  was  to 
approve  the  threat.  Such  action  of  the  committee  and  of  the 
board  might  as  well  have  been  taken  on  the  day  the  assess- 
ment was  made,  and  before  the  insured  was  in  default  in  re- 
spect thereto;  and  manifestly  it  comes  far  short  t)f  being  a 
declaration  that  policy  No.  18,113,  issued  to  John  Uglow,  was 
forfeited  and  annulled  for  nonpayment  of  the  assessment  of 
January  19,  1871.  We  find  nothing  in  the  case  which  will 
prevent  the  defendant  company  from  making  further  assess- 
ments on  the  premium  note  given  by  Uglow,  for  losses  accru- 
ing after  the  attempted  forfeiture  of  the  policy. 

We  conclude,  therefore,  that  had  the  resolution  of  Decem- 
ber 11,  1871^  been  passed  by  the  board  of  directors  at  that 
time,  instead  of  the  executive  committee,  it  would  still  fail  to 
work  a  forfeiture  of  the  policy  in  suit,  because  the  forfeiture  is 
declared  conditionally,  and  because  the  resolution  does  not  suf- 
ficiently specify  the  policies  to  be  forfeited.  There  should  be 
sufficient  in  the  declaration  of  forfeiture  to  show  that  the  board 
or  committee  acted  specifically  upon  each  policy  sought  to  be 
annulled. 

The  foregoing  views  dispose  of  the  case.  The  defendant 
having  waived  the  stipulation  that  the  risk  should  be  sus- 
pended on  default  being  made  for  more  than  sixty  days  in 
payment  of  the  note  given  for  the  cash  premium,  and  the 
policy  not  having  been  declared  void  or  annulled  for  nonpay- 
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ment  of  the  assessment  on  the  premium  note,  the  circuit 
judge  properly  directed  the  jury  to  find  for  the  plaintiff;  and 
the  judgment  of  the  circuit  court  must  be  aflirmed. 
By  the  Cowrt.  — Judgment  afltoned. 


Gorton  vs.  The  Dodge  County  Mutual  iNsuBuiNOE 
Company. 

Iksubakce.    Insurer  not  liable  when  premium  note  unpaid. 

In  an  action  on  a  policy  of  fire  insurance,  it  appeared  that  plaintiff  gave  hifl 
note  for  tlie  amount  of  the  cash  premium,  with  an  agreement  therein 
that  if  it  were  not  paid  at  maturity,  the  whole  amount  of  the  premium 
should  be  considered  as  earned,  and  the  policy  be  void  while  the  note 
remained  overdue  and  unpaid;  and  that  the  note  matured  before  the  loss 
complained  of,  and  had  never  been  paid.  Held,  that  the  insurer  was 
not  liable. 

APPEAL  from  the  Circuit  Court  for  JEau  Claire  County. 

Action  upon  a  policy  of  insurance  dated  August  21,  1871, 
issued  by  the  defendant  company  to  the  plaintiff,  the  term  of 
insurance  being  five  years.  Tlie  insured  property  was  de- 
stroyed by  fire  September  11,  1874.  These  facts  appear  from 
the  complaint,  and  it  is  further  alleged  therein  that  the  plaint- 
iff  paid  for  such  insurance  a  premium  of  twenty-four  dollars. 

The  second  defense  in  the  answer  is  to  the  effect  that  such 
premium  was  not  paid  in  cash,  but  the  plaintiff  gave  the  de- 
fendant his  promissory  note  therefor,  payable  May  1,1872; 
that  he  never  paid  such  note;  and  that  it  contained  the  fol- 
lowing agreement:  "And  it  is  further  agreed  that  if  this 
note  be  not  paid  at  maturity,  the  whole  amount  of  premium 
on  said  policy  shall  be  considered  as  earned,  and  the  policy  be 
null  and  void  so  long  as  this  note  remains  overdue  and  un- 
paid. 
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The  plaintiff  demurred  to  sucli  second  defense,  for  insuf- 
ficiency;  the  circuit  court  made  an  order  j^o  forma j  sustain- 
ing the  demurrer;  and  the  defendant  appealed  therefrom. 

The  cause  was  submitted  by  both  sides  upon  briefs. 

Dixon^  Hooker  di  Palmer  (Z.  S.  DixoHy  of  coimsel),  for 
appellant: 

The  condition  that  the  policy  should  become  void  so  long 
as  the  note  remained  overdue  and  unpaid,  was  a  valid  one; 
the  breach  of  the  condition  was  clear;  and  the  obligation  of 
the  defendant  was  at  an  end  long  before  and  at  the  time  of  the 
fire.  Baker  v.  Ins.  Co.,  43  N.  T.,  283;  Wall  v.  Ins.  Co.,  36 
id.,  157;  Pitt  v.  Ins.  Co.,  100  Mass.,  500;  Williams  v.  Ins. 
Co.,  19  Mich.,  451;  Watrous  v.  Ins.  Co.,  35  Iowa,  582; 
Union  Mut.  Life  Ins.  Co.  v.  McMillen,  24  Ohio  St.,  67; 
S.  C,  13  Am.  Law  Reg.,  N.  S.,  610;  Cardwell  v.  Im.  Co., 
Ch.  Leg.  News,  May  22,  1875;  Patch  v.  Ins.  Co.,  44  Yt, 
481;  Ferebee  v.  Ins.  Co.,  68  K  C,  11.  See  2lm  Keeler  v. 
Ins.  Co.,  16  Wis.,  537;  Dodge  Co.  Mut.  Ins.  Cok  v.  Rogers, 
12  id.,  338,  as  to  the  validity  of  similar  conditions  in  a  policy. 
Neither  can  an  unsuccessful  demand  of  payment  be  construed 
into  an  abandonment  or  waiver  of  any  of  the  terms  or  con- 
ditions of  the  note  or  policy,  or  as  an  alteration  of  the  con- 
tract in  any  particular.  Baker  v.  Ins.  Co.  and  Wall  v.  Ins. 
Co.,  supra. 

Cousins  &  Hoyt  {H.  Cousins,  of  counsel),  for  respondent: 

The  note  was  accepted  in  payment  of  the  premium;  and 
from  the  time  of  its  delivery  and  acceptance  and  the  delivery 
of  the  policy  to  the  respondent  in  consideration  of  the  note, 
the  contract  of  insurance  was  in  force,  and  must  continue  to 
the  end  of  the  term,  unless  annulled  by  the  act  of  the  parties. 
In  taking  the  note  the  company  waived  that  clause  of  the  pol- 
icy which  provides  that  "  no  contract  for  insurance  shall  be 
binding  until  the  actual  payment  of  the  premium  has  been 
made."  The  note  was  payment,  so  far  as  that  clause  had  any 
force.    Its  force  once  waived,  its  whole  power  was  spent,  and 
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it  ceased  to  be  a  part  of  the  provisions  of  the  contract  as  effect- 
ually as  if  it  had  never  existed.  Nor  could  it  be  revived  by 
the  act  or  default  of  either  party,  any  more  than  if  it  had  been 
erased  from  the  contract  entirely.  OoU  v.  Ins.  Co,^  25  Barb., 
189;  BoeJien  v.  Ins.  Co.y  35  K  T.,  131;  Trustees  First  Bap- 
tist Church  V.  Ins.  Co.,  19  id.,  305.  The  policy  having  once 
been  a  binding  contract,  it  required  the  assent  of  both  parties 
to  rescind  it.  2  Parsons  on  Con.,  190.  Even  if  the  failure  of 
plaintiff  to  pay  the  note  at  maturity  placed  defendant  in  a  po- 
sition to  declare  the  policy  void,  yet  this  alone  does  not  make 
it  void,  but  only  voidable  at  the  option  of  the  company. 
Huntley  v.  Perry,  38  Barb.,  569.  The  party  having  the  right 
to  rescind  the  contract  must  do  it  within  the  time  specified,  if 
there  be  such  a  time;  if  not,  then  within  a  reasonable  time. 
O^Kell  V.  Smithy  1  Starkie,  107.  Unless  it  clearly  appears 
that  the  company  had  exercised  this  right  before  the  loss,  the 
court  ought  not  to  infer  it.  Forfeitures  are  not  favored,  par- 
ticularly where  the  delay  can  be  compensated  for  in  money. 
Boydv.  TalbeH,  12  Ohio,  212;  Smith v.WhithecJc,  13  Ohio 
St.,  471. 

Lyon,  J.  The  agreement  contained  in  the  note  given  for 
the  premium  is  part  of  the  contract  of  insurance;  and  the 
cases  cited  by  the  learned  counsel  for  the  defendant  abundant- 
ly show  that  under  such  contract  the  liability  of  the  defend- 
ant on  the  policy  was  absolutely  suspended  by  the  failure  of 
the  plaintiff  tO' pay  the  note  when  due.  The  note  never  hav- 
ing been  paid,  such  liability  was  never  restored;  and  the  loss 
occurring  after  the  plaintiff  was  thus  in  default,  the  defendant 
is  not  liable  therefor.  It  is  so  held,  and  the  reasons  are  suflS- 
ciently  stated,  in  Joliffe  v.  Madison  Mut.  Ins.  Co.,  ante,  p. 
111.    Those  reasons  need  not  be  repeated  here. 

The  portion  of  the  answer  demurred  to  states  a  perfect  de- 
fense to  the  action;  and  the  demurrer  should  have  been  over- 
ruled. 
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By  the  Court,  —  Order  reversed,  and  cause  remanded  for 
further  proceedings  according  to  law. 


Thomas  vs.  Jones. 
Ba27KRUPtct:  When  discharge  m,  cannot  he  impeached  in  a  state  court. 

1.  In  bankruptcy  proceedings,  the  unintentional  omission  of  a  creditor  from 

the  schedule,  or  his  failure  to  receive  personal  notice  of  the  proceedings, 
does  not  render  the  dischaig^  void  as  to  him,  or  enable  him  to  maintain 
an  action  on  his  demand  in  a  state  court. 

2.  It  seems  that  a  discharge  in  bankruptcy  cannot  be  impeached  in  the  state 

courts  even  on  the  ground  of  fraud,  and  that  the  only  remedy  is  by  ap- 
plication to  the  proper  federal  court  to  set  aside  the  discharge;  but  it  was 
not  necessary  to  decide  that  question  in  this  case. 

APPEAL  from  the  Circuit  Court  for  Dodge  County. 

Action  upon  a  promissory  note.  Defense,  a  discharge  in 
bankruptcy  proceedings  in  the  district  court  of  the  United 
States.  The  evidence  offered  and  exceptions  taken  thereto 
sufficiently  appear  in  the  opinion  of  the  court. 

Judgment  for  the  defendant;  from  which  the  plaintiff 
appealed. 

A.  Scott  Sloan^  for  appellant,  argued  that  that  view  which 
permits  a  discharge  in  bankruptcy,  in  whatever  court  and  at 
whatever  time  pleaded,  to  be  attacked  and  impeached,  is  more 
in  accordance  with  general  principles  and  better  sustained  by 
authority  than  the  one  which  would  confine  the  remedy  to  an 
application  in  the  court  which  granted  the  discharge  (Jones 
on  Bankruptcy,  131;  Perkins  v.  Oay^  3  Bankrupt  Keg.,  189; 
Beardsley  v.  Hall^  36  Conn.,  270;  Batchelder  v.  Low^  43 
Vt.,  662;  Hill  v.  Rollins^  22  Mich.,  475;  In  re  RoBenhurg^ 
2  Bankrupt  Eeg.,  81;  Barnes  v.  Moore^  id.,  174);  but  that 
plaintiff  does  not  seek  to  impeach  the  discharge,  but  only  to 


Digitized  by  VjOOQIC 


AUGUST  TEEM,  1875.  125 

Thomas  vs.  Jones. 

show  that  he  is  not  affected  or  barred  by  it,  invoking  the  aid 
of  the  rule  that  every  man  is  entitled  to  his  day  in  court.  1 
Greenl.  Ev.,  524;  2  Phil.  Ev.,  10;  Adarm  v.  Filer ^  7  Wis., 
306;  Falknerv,  Chdld^  10  id.,  578;  Ba/mesv,  Moor e^  supra; 
Anon.^  Supp.  Bankrupt  Keg.,  27,  Wylie,  J.;  43  Vt.,  662. 

Mariner^  Smith  cSs  Ordway^  for  respondents,  argued  that 
ample  remedies  are  furnished  for  amendments  at  all  stages  of 
the  proceedings,  by  which  omissions  in  the  schedule  of  debts, 
or  the  names  of  creditors,  may  be  supplied,  and  that  any  cred- 
itor whose  debt  is  provable,  whether  it  is  proved  or  not,  may 
object  to  the  granting  of  a  discharge,  or  apply  to  the  court  in 
which  it  was  granted,  to  have  it  set  aside  or  annulled  (Bank- 
ruptcy Act  of  1867,  §§  26,  3l,  34;  In  re  Ome^  1  B.  R.  Supp., 
XVIII;  In  re  Jones^  2  id.,  20;  In  re  McVey^  id.,  85;  In  re 
Connelly  3  id.,  113;  In  re  Pierson^  10  id.,  193;  BooWb  CmSy 
3  McLean,  317;  In  re  Sheppardj  1  id.,  115;  In  re  Murdoch^ 
1  Lowell,  362);  that  the  conduct  of  the  plaintiff  in  maintain- 
ing silence  and  refusing  to  prove  his  claim  after  knowledge  of 
the  bankruptcy  proceeding,  was  a  fraud  upon  the  act,  and 
estopped  him  from  questioning  the  decree  of  the  court  {Hoyt 
V.  Jones,  31  Wis.,  398;  Hudson  v.  Bingham^  8  B.  R.,  503); 
that  the  jurisdiction  of  the  United  States  court  was  exclusive, 
and  a  state  court  had  no  power  to  pronounce  the  discharge  in- 
valid; that  the  proceeding  was  in  the  nature  of  a  proceeding 
in  rem,  all  the  world  being  made  parties  by  the  publication  of 
the  required  notice;  and  that  the  plairitiff^s  only  remedy  was 
by  application  to  the  court  in  which  the  discharge  was  granted. 
Shawhan  v.  Wherritt,  7  How.  (U.  S.),  627;  17  Curtis,  328; 
Corey  v.  Ripley,  57  Me.,  69;  4  B.  R.,  164;  Whitehead  v.  Mai- 
lory,  4  Gray,  184;  Delajield  v.  Freeman,  6  Bing.,  294;  Grant 
V.  Lyman,  4  Met.,  472;  Gervis  v.  G.  W.  Canal  Co.,  5  M.  & 
S.,  78;  Voorhees  v.  U.  S.  Bank,  10  Peters,  449;  Hunt  v.  Co- 
himhian  Ins.  Co.,  55  Me.,  290;  Ranhm  v.  Goddard,  id.,  389; 
Starkie  on  Ev.,  372;  Nash  v.  Chu/rch,  10  Wis.,  312;  Kams  v. 
Hock  Biver  Canal  Co.,  15  id.,  179;  Dudley  v.  Mayhew,  3 
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Corns.,  10;  Millar  v.  Taylor^  4  Burr.,  2305;  Ocean  National 
Bank  v.  Olcott^  46  N.  Y.,  12;  Linn  v.  Hamilton^  5  Yr(x>m, 
305;  Way  v.  HowCy  108  Mass.,  502;  Oates  v.  Parish,  47  Ala., 
157;  Parker  v.  Atwood,  52  N.  H.,  181;  Ditsenhv/ry  v.  Soyt^ 
53  N.  Y.,  521;  AlUtown  v.  RoUnett,  9  B.  R,  74;  37  Texas, 
56;  In  re  Archebrown,  7  Ch.  Leg.  News,  99;  Lamh  v.  Brown^ 
id.,  363;  Bumside  v.  Brigharriy  8  Met,  75;  In  re  Needham,^ 
1  Low.,  309;  2  B.  R,  124;  Burpee  v.  Sparhxi/wk,  108  Mass., 
Ill;  Stevens  v.  Mechanics^  Bank,  101  id.,  110;  Symonds  v, 
Barnes,  59  Me.,  191;  Mitchell  v,  Singletary,  19  Ohio,  291; 
Fox  V.  Paine,  10  Ala.,  523;  Payne  v.  Able,  4  B.  R.,  67; 
Brown  v.  Behh,  1  Rich.  Law.,  374;  Bandall  v.  Sutton,  2 
Houst.,  510;  Euhbell  v.  Cramp,  11  Paige,  310;  Mil,  &  St.  P. 
R,  R.  Co.  V.  M.  c&  M.  R.  R.  Co.,  20  Wis.,  165;  Brigham  v. 
Clajlin,  31  id.,  607;  Bryant  v.  Small,  35  id.,  205. 

Cole,  J.  This  is  an  action  on  a  promissory  note.  The  de- 
fendant set  up  in  his  answer,  as  a  defense,  his  discharge  in 
bankruptcy,  and  upon  the  trial  gave  in  evidence  the  certificate 
of  his  discharge  in  due  form.  The  plaintiff  then  gave  in 
evidence,  against  the  objection  of  the  defendant  as  to  their  ad- 
missibility, the  proceedings  in  bankruptcy,  for  the  purpose  of 
showing  that  he  was  not  named  as  a  creditor  in  the  schedule 
of  debts  filed  by  the  bankrupt;  that  his  name  did  not  appear 
in  such  proceedings;  and  that  no  notice  in  writing  of  those 
proceedings  was  ever  personally  served  upon  or  mailed  to  him. 
It  did,  however,  appear  that  the  usual  notice  of  the  bankruptcy 
proceedings  was  published  in  the  newspapers,  and  the  plaint- 
iff testified  that  he  knew  by  hearsay  of  the  pendency  of  the 
proceedings  some  months  before  the  discharge  was  granted. 
The  question  therefore  is,  whether,  upon  such  a  state  of  facts, 
the  discharge  in  bankruptcy  is  a  bar  to  this  action. 

The  counsel  for  the  plaintiff  insists  that  the  certificate  of 
discharge  is  not  conclusive,  but  may  be  attacked  for  fraud  or 
want  of  jurisdiction,  in  the  state  court.    We  will  say  at  the 
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outset,  that  to  our  minds  there  is  no  evidence  in  the  case 
which  will  warrant  the  inference  that  the  bankrupt  omitted 
the  plaintiff's  name  from  his  schedule  for  any  fraudulent 
purpose.  The  omission  might  have  been  entirely  iminten- 
tional,  a  mere  accident;  and  it  is  but  fair  to  assume  upon 
this  record  that  it  was.  The  question  is  not  presented  which 
was  before  the  court  in  Batchelder  v.  Low^  43  Vt.,  666,  and 
in  Beardsley  v.  ITall,  36  Conn.,  270,  as  to  the  effect  of  a  dis- 
charge obtained  through  fraud.  In  those  cases  it  was  held 
that  where  the  bankrupt  had  been  guilty  of  a  fraudulent 
omission  of  a  debt  from  his  schedule,  or  had  fraudulently 
omitted  property  from  his  schedule  of  assets,  the  discharge 
could  be  collaterally  attacked  or  impeached  on  that  ground  in 
a  state  court.  But  the  doctrine  of  these  cases  is  manifestly 
not  considered  sound  in  Corey  v.  Hvpley^  57  Me.,  69;  Way  v. 
JTowe,  108  Mass.,  502;  The  Ocean  Nat,  Bank  v,  OlcoUy  46  N. 
Y.,  12;  and  Oates  v.  Parish,  47  Ala.,  157,  where  the  courts 
in  effect  hold  that  the  certificate  cannot  be  impeached  in  a 
state  court  on  the  ground  that  it  was  improperly  granted,  but 
the  remedy  given  under  the  bankrupt  law,  by  application  to 
the  district  court  of  the  United  States  to  set  aside  the  dis- 
charge, is  exclusive  of  any  other  mode  of  impeaching  its 
validity.  And  we  are  inclined  to  adopt  this  view  of  the  law 
as  the  correct  one.  But,  without  dwelling  upon  that  point, 
which  is  not  in  this  case,  what  is  the  effect  of  the  discharge 
as  against  a  creditor  whose  name  was  omitted  from  the  sched- 
ule without  any  fraudulent  purpose  or  design  on  the  part  of 
the  bankrupt,  and  who  consequently  was  not  personally  noti- 
fied of  the  pendency  of  the  bankrupt  proceeding?  Can  such 
creditor  impeach  the  validity  of  the  discharge,  in  a  state  court, 
for  that  reason;  or  is  the  discharge  conclusive  upon  him?  It 
was  undoubtedly  the  duty  of  the  bankrupt  to  make  out  and 
deliver  to  the  messenger  a  correct  schedule  of  his  creditors, 
and  an  inventory  of  his  estate,  verified  as  required  "by  the  act 
(sections  11  and  42),  in  order  that  each  creditor  might  have 
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notice  of  the  proceeding  and  an  opportunity  to  be  heard  in 
respect  to  it.  But  an  unintentional  failure  to  name  a  creditor 
in  the  schedule,  or  failure  to  receive  personal  notice  of  the 
proceeding,  does  not,  we  think,  render  the  discharge  void  as 
against  the  creditor  omitted.  For,  in  addition  to  the  notice 
by  mail  or  personally,  the  law  provides  for  the  publication  of 
notices  in  such  newspapers  as  the  warrant  designates,  and  the 
publication  of  that  notice  must  liave  the  effect  of  making  the 
proceeding  binding  on  the  plaintiff  so  far  as  the  state  courts 
are  concerned.  The  publication  of  the  notice  is  binding  upon 
all  persons,  whether  they  have  or  have  not  actual  knowledge 
thereof,  so  that  the  subsequent  payment  of  a  debt  or  the  de- 
livery of  property  to  the  bankrupt  affords  no  protection  as 
against  the  assignee.  Stevens  v.  Mechanics^  Savings  Bankj 
101  Mass.,  109;  Burpee  v.  Spa/rJidwhy  108  id..  111.  In 
Bumaide  v.  Brighaniy  8  Met.,  75,  it  was  decided  that  a  cred- 
itor could  not  avoid  a  discharge  in  bankruptcy,  under  the  law 
of  1841,  by  merely  showing  that  the  bankrupt  in  his  petition 
omitted  his  name  in  the  sworn  list  of  creditors,  and  that  by 
reason  of  such  omission  he  had  no  notice  of  the  proceedings, 
and  could  neither  prove  his  claim  against  the  bankrupt,  nor 
oppose  granting  his  discharge.  It  was  held  that,  in  order  to 
avoid  such  discharge  by  reason  of  such  omission,  the  creditor 
must  show  that  the  omission  was  willful  and  fraudulent.  Al- 
though that  case  arose  under  a  different  statute,  yet  the  rea- 
soning of  C.  J.  6haw  is  strictly  applicable  to  the  question 
before  us  (see  alsQ  Be  Needham^  1  Lowell,  309);  and  we  fol- 
low it  as  a  correct  exposition  of  the  law  of  1867. 

The  counsel  for  the  plaintiff  invokes  the  aid  of  the  rule 
that  every  person  is  entitled  to  his  day  in  court,  and  that,  in 
order  to  bind  him  by  a  judicial  proceeding,  he  must  have  no- 
tice thereof  and  an  opportunity  to  be  heard.  This,  as  a  gen- 
eral principle,  is  true,  but  it  has  its  exceptions.  Bumside  v. 
Brigham^  supra;  ShawJmn  v.  Wherritty  7  How.  (U.  S.),  627. 

In  this  case  the  only  question  to  be  considered  was,  whether 
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a  discharge  had  been  granted  the  defendant;  and  if  so,  it  was 
conclusive  upon  the  plaintiff  in  the  state  court.  This  view 
disposes  of  the  case. 

By  the  CovH. — The  judgment  of  the  circuit  court  is  af- 
firmed. 


PrrzNBB  vs.  Shinkice. 


Nbouoencb:  Railroad  Crossikos.  (1)  Becovery  not  aUowedfar  injury  of 
which  pla4ntiff^8  negligence  was  a  proximate  cause,  (2)  The  rule  ap^ 
pUed  to  killing  of  cattle  where  defendant  has  ^ft  open  gate  at  railroad 
farm-erossing.  (3)  Questions  of  negligence  for  the  jury,  unless  proqf 
conclusive, 

1.  llie  general  role  is,  that  a  party  cannot  recover  for  an  ii\jtiiy  of  which  his 

own  negligence  was  in  whole  or  in  part  the  proximate  cause.  Whether 
McCall  V.  Chamberlain,  13  Wis.,  637,  creates  an  exception  to  this  rule, 
and  whether  the  doctrine  of  that  case  would  be  followed  hy  this  court  in 
a  similar  case,  are  questions  not  here  determined. 

2.  Under  sec.  32,  ch.  119,  Laws  of  1872,  which  declares  that  any  person  who 

shall  open  bais  or  gates  on  a  railroad  faim  crossing,  and  not  immediately 
dose  the  same,  shall  be  liable  to  the  party  ii^'ured  for  all  damages  re- 
sulting from  such  act,  one  whose  cattle  have  escaped  upon  a  railroad 
tluough  such  open  bars  or  gate,  and  have  there  been  killed  by  a  train, 
cannot  recover  from  the  person  by  whose  faxAt  such  bars  or  gate  were 
left  open,  if  he  had  negligently  suffered  the  cattle  to  escape  from  his  own 
premises  to  the  farm  of  another,  on  which  such  railroad  crossing  is  situate. 

3.  Questions  of  negligence  are  for  the  jury,  uidess  the  proof  is  conclusive;  and 

uppn  the  evidence  in  this  case  it  was  error  to  nonsuit  the  plaintiff  on  the 
ground  that  he  was  guilty  of  contributory  negligence. 

APPEAL  from  the  Circuit  Court  for  Jefferson  County. 

Action  to  recover  the  value  of  cows  belonging  to  the  plaint- 
iff, which  escaped  from  his  farm  and  were  killed  on  the  track 
of  a  railroad  adjacent  thereto.  The  facts  upon  which  it  is 
claimed  that  the  defendant  is  liable,  as  they  are  stated  in  the 
pleadings  and  appear  from  the  evidence,  are  as  follows: 
Vol.  XXXIX.  — 9 
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Plaintiff  is  the  lessee  and  occupant  of  a  farm  in  Jefferson 
county;  and  defendant  is  the  owner  and  occupant  of  an  adjoin- 
ing farm  on  the  west.  The  railroad  track  of  the  Chicago  & 
Northwestern  Railway  Company  extends  across  the  defend- 
ant's farm  near  its  east  line.  Between  the  track  and  the  west 
line  of  plaintiff's  farm,  defendant  has  a  narrow  wood  lot;  and 
adjoining  thereto  on  the  east  the  plaintiff  has  a  pasture  lot. 
Between  such  pasture  and  wood  lots  there  is  ^  defective  line 
fence,  which  does  not  appear  ever  to  have  been  divided,  or  the 
portion  thereof  to  be  maintained  by  the  owner  or  occupant  of 
each  farm,  ascertained.  The  railroad  track  is  fenced  across 
defendant's  farm,  and  through  the  town.  On  such  farm  there 
is  what  is  termed  a  farm  crossing,  with  gates  in  the  railroad 
fence,  one  of  which  opens  into  such  wood  lot,  and  the  other  is 
opposite  thereto  in  the  fence  on  the  west  side  of  the  track. 

During  the  afternoon  of  Wednesday,  October  7,  1874,  and 
when  the  plaintiff  was  temporarily  absent  from  his  farm,  sev- 
eral of  his  cows  escaped  from  his  pasture,  went  on  the  railroad 
track,  and  during  the  following  night  were  run  against  and 
killed  by  a  passing  train.  On  his  return  home  towards  even- 
ing, plaintiff  discovered  that  his  cows  were  missing,  and 
searched  for  them  until  dark,  but  without  success.  He  did 
not  find  them  until  after  they  were  killed.  The  testimony 
tends  to  show  that  the  cows  passed  from  plaintiff^s  pasture 
over  such  defective  line  fence  into  defendant's  wood  lot,  and 
through  the  open  gate  to  the  track,  where  they  were  killed. 
It  also  tends  to  show  that  defendant  permitted  the  gate  at  the 
farm  crossing  to  remain  open  at  and  before  the  time  the  cows 
were  killed;  and  that  plaintiff  did  not  use  ordinary  care  to  pre- 
vent the  escape  of  the  cows  from  his  own  premises.  Further 
reference  to  the  testimony  will  be  found  in  the  following 
opinion. 

It  is  claimed  that  the  defendant  is  liable  to  pay  for  the  cows 
by  virtue  of  the  provisions  of  sec.  32,  ch.  119,  Laws  of  1872, 
which  is  the  same  as  sec.  3,  ch.  268,  Laws  of  1860  (Tay. 
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Stats.,  1044,  §  36).  The  preceding  sections  provide  for  fenc- 
ing railroads  and  for  constructing  cattle  guards,  farm  cross- 
ings, gates  and  bars,  etc.  The  section  above  cited  is  as  follows: 
"  When  such  fences,  cattle  guards  or  crossings  shall  be  con- 
structed as  contemplated  by  this  act,  any  person  who  shall 
willfully  take  down,  open  or  remove  the  same,  or  any  portion 
thereof,  or  allow  the  same  to  be  taken  down,  opened  or  re- 
moved, shall,  upon  conviction,  be  subject  to  a  fine  of  not  less 
than  ten  dollars  nor  more  than  fifty  dollars,  and  shall,  in  addi- 
tion thereto,  be  liable  to  the  party  injured  for  all  damages 
resulting  from  the  taking  down,  opening  or  removing  of  such 
fence,  cattle  guard  or  crossings.  This  section  shall  not  be 
construed  so  as  to  prevent  the  taking  down  of  bars,  or  the 
opening  of  gates,  for  the  purpose  of  passing  through  the  same; 
but  any  person  who  shall  take  down  bars  or  open  gates,  and 
not  immediately  replace  or  close  the  same,  shall  be  liable  to 
all  the  penalties  provided  for  in  this  section." 

When  the  plaintiff  had  closed  his  testimony,  the  circuit 
judge,  on  defendant's  motion,  ordered  a  nonsuit;  and  from  the 
judgment  entered  pursuant  to  this  order  the  plaintiff  appealed. 

Harlow  Pease^  for  appellant: 

The  liability  imposed  by  the  statute  (Tay.  Stats.,  1044,  §  36) 
is  absolute,  and,  in  the  absence  of  proof  of  contributory  neg- 
ligence, plaintiff  is  entitled  to  recover,  whether  the  cattle  were 
rightfully  or  wrongfully  on  defendant's  land,  from  which  they 
passed  through  the  gate  upon  the  track.  Sec.  15,  ch.  122, 
Laws  of  1856,  required  the  La  Crosse  &  Milwaukee  R.  R.  Co. 
"  to  fence  its  road  in  a  good,  proper  and  substantial  manner,'^ 
without  defining  its  liability  for  not  doing  so.  Under  this 
provision  it  has  been  held  by  this  court  that  the  intention  of 
the  statute  was  to  protect,  not  only  adjacent  land-owners,  but 
the  public  generally,  and  that  the  common-law  rule  in  regard 
to  fences  was  repealed.  McCall  v.  Chamberlain^  13  Wis., 
637.  See,  also,  Laude  v.  C.  cfe  iT.  W.  R'y  Co.y  33  Wis.,  640. 
Now  these  gates  and  bars  at  farm  crossings  form  a  part  of  the 
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fence,  and  are  constmcted  and  maintained  ae  Bucli  by  the  rail- 
road company,  as  required  by  tbo  statute.  The  duty  of  keep- 
ing them  closed  is  created  by  the  same  statute  which  requires 
them  to  be  built,  and  is  equally  imperative.  It  follows  that 
the  liability  for  a  neglect  of  that  duty  is  analogous  to  the  lia- 
bility of  the  company  for  a  failure  to  construct  and  maintain 
them.  Any  other  construction  not  only  renders  the  statute 
nugatory,  but  imposes  upon  railway  companies  a  useless  and 
burdensome  expense.  2.  There  was  no  proof  of  contributory 
negligence.  The  fact  that  plaintiff  knew  that  the  gate  had 
been  left  open  previous  to  the  time  when  his  cattle  were 
killed,  cannot  be  construed  into  a  consent  on  his  part  that  it 
should  be  open,  neither  can  it  operate  to  defeat  his  remedy. 
La/ude  v.  C.  <b  N.  W.  R^y  Co.^  eupra;  McCoy  v.  O.  P.  R.  R. 
Co.^  6  Am.  R.,  623,  Am.  Law  Reg.,  May,  1875,  269-272. 
3.  The  question  of  contributory  negligence  should  at  least 
have  been  submitted  to  the  jury.  Langlwff  t;.  JT.  d&  P.  du 
C.R'yCo.,19W\%.,  489. 

The  cause  was  submitted  for  the  respondent  on  the  brief  of 
Y.  W.  Seeley^  who  argued  that  at  common  law,  as  well  as  by 
statute,  the  owner  of  cattle  is  bound  to  restrain  them  from  tres- 
passing upon  his  neighbor's  land,  and,  if  he  neglects  to  do  so, 
he  is  not  only  precluded  from  recovering  any  damages  for 
any  injury  which  they  may  sustain  by  reason  of  tlieir  tres- 
passing, but  is  himself  liable  for  the  trespass.  McCallv. 
Charriberlavrij  13  Wis.,  637;  Jackson  v,  R.  cfe  B.  R.  R.  Co., 
25  Yt.,  150;  Berrm  v.  Connectiovt  R.  R.  Co.^  42  id.,  375; 
Holldday  v.  Marshy  3  Wend.,  142;  WelU  v.  Howell^  19 
Johns.,  385.  And  the  common-law  rule  has  not  been  changed 
by  the  act  of  1860.  Shearm.  &  Redf.  on  Neg.  (2d  ed.),  §  322; 
Ryan  v,  R,  R.  Co.j  9  How.  Pr.,  453,  and  cases  above  cited. 
Plaintiff,  therefore,  in  permitting  his  cattle  to  go  at  large,  was 
guilty  of  an  act  of  gross  negligence,  which  would  preclude  a  re- 
covery for  anything  but  a  willful  injury.  C.  cfe  iT.  W.  R^y 
Co.  V.  Goes,  17  Wis.,  428;  Galpin  v.  C.  ds  iT.  W.  R'y  Co,,  19 
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id.,  609;  Utissell  v.  Hartley j  20  Iowa,  219.  Having  actual  or 
oonstructive  notice  that  the  gate  was  being  left  open,  and  not 
having  used  ordinary  care  to  prevent  the  cattle  from  passing 
through  it,  he  cannot  recover  for  damages  which  might  have 
been  avoided  by  the  use  of  such  care.  Shearm.  &  Eedf.,  541, 
and  cases  there  cited.  And  his  negligence  ap{)earing  from 
his  own  evidence,  he  was  properly  nonsuited.  Aehtenhagen, 
t?.  Watertowriy  18  Wis.,  331;  DeUmey  v.  M.  <&  St.  P.  JS^y 
Co.,  33  id.,  67. 

Lyon,  J.  It  is  claimed  by  the  learned  counsel  for  the 
plaintiff,  that,  if  the  defendant  allowed  the  gate  at  his  cross- 
ing to  remain  open  at  and  before  the  time  the  plaintiffs  cows 
were  killed,  and  the  cows  went  on  the  track  through  such 
open  gate,  the  defendant  is  absolutely  liable  for  the  loss  of 
the  cows,  even  though  the  plaintiff  was  himself  guilty  of  neg- 
ligence which  contributed  directly  to  the  loss. 

There  is  testimony  in  the  bill  of  exceptions  tending  to  show 
that  the  defendant  owned  and  occupied  the  farm  on  which  the 
gate  in  question  is  located,  and  that  such  gate  was  left  open 
constantly  for  several  days  immediately  preceding,  and  down 
to  the  time  the  cows  were  killed.  Also  that  during  such  time 
the  sons  of  the  defendant  (who  probably  resided  with  him) 
passed  through  the  gate  and  left  it  open  behind  them.  With 
this  testimony  in  the  case,  we  are  unable  to  say  that  there  is 
no  testimony  tending  to  show  that  the  defendant  allowed  the 
gate  (and  therefore  the  railroad  fence  of  which  the  gate  is  a 
part)  to  remain  open.  That  there  is  testimony  tending  to 
show  that  the  cows  went  through  the  open  gate  to  the  rail- 
road track,  is  indisputable. 

We  are  now  to  consider  whether  the  liability  of  the  defend- 
ant for  the  loss  of  the  cows  is  absolute,  as  it  is  claimed,  or 
whether  his  liability  depends  upon  the  absence  of  negligence 
on  the  part  of  the  plaintiff  contributing  proximately  to  the 
loss.   In  conBidering  this  question,  it  will  be  assumed  that  the 
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defendant  allowed  the  gate  to  remain  open  in  violation  of  the 
statute,  and  that,  had  the  gate  been  kept  closed,  the  cows 
would  not  have  been  destroyed. 

To  support  the  position  that  the  defendant  is  absolutely 
liable,  counsel  for  the  plaintiff  relies  mainly  upon  the  case  of 
McCall  V.  Chamberlainy  13  Wis.,  637.  Sec.  1,  ch.  268,  Laws 
of  1860,  required  every  railway  company  to  fence  its  road, 
and  to  construct  cattle  guards,  etc.,  within  a  prescribed  time, 
and  provided  that  "  until  such  fences  and  cattle  guards  shall 
be  duly  made,  the  railroad  company,  its  agent  or  agents,  the 
trustees,  lessee,  or  other  parties  having  control  and  manage- 
ment of  any  such  road,  shall  be  liable  for  all  damages  which 
shall  be  done  by  the  agents  or  engines,  to  cattle,  horses  or 
other  domestic  animals  thereon,  occasioned  by  failure  to  erect 
such  fences  or  cattle  guards  as  herein  required."  It  was  held 
in  McCall  v.  Chamberlain^  that  if  the  railway  company  neg- 
lected to  make  sucli  fence  within  the  prescribed  time,  "it 
would  be  liable  for  all  damages  to  animals  straying  on  the 
track  through  the  want  of  such  fence,  without  reference  to  the 
question  whether  there  was  negligence  or  want  of  skill  in 
managing  the  cars  at  the  tin»  of  the  injury,  or  to  the  ques- 
tion whether  such  animals  were  rightfully  or  wrongfully  on 
the  adjoining  land  from  which  they  escaped  on  the  track.'* 
The  above  extract  is  taken  from  one  of  the  head  notes  to  the 
case,  and  it  seems  to  state  accurately  the  points  decided.  It 
is  not  entirely  certain  that  the  court  intended  to  hold,  in  that 
case,  that  the  owner  of  the  cattle  could  recover  if  he  negli- 
gently permitted  them  to  become  trespassers  upon  the  adjoin- 
ing lands,  with  knowledge  that  for  want  of  fences  they  were 
liable  to  go  upon  the  railroad  track  and  to  be  run  over  by 
passing  trains.  Whatever  inferences  may  bo  drawn  from  the 
language  of  the  opinion  in  that  case,  there  is  no  express  asser- 
tion of  any  such  doctrine. 

In  the  subsequent  case  of  ArUisdel  v.  C.  d&  Jf.  W.  jS'y  Co.j 
26  Wis.,  145,  the  late  Mr.  Justice  PAura  (by  whom  the  opin- 
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ion  was  prepared  in  McCall  v.  Chamberlain)  drew  a  distinc- 
tion between  the  liability  of  a  railway  company  for  injuries 
resulting  from  a  failure  to  fence  the  road  in  the  first  instance, 
and  liabilities  resulting  from  its  failure  to  keep  the  fence  in 
repair  after  its  erection,  and  concedes  that  in  the  latter  case 
the  question  of  care  and  diligence  is  involved.  See  also  Ward 
V.  The  Town  of  Jefferson^  24  Wis.,  342. 

In  lUmde  v.TheC.cb  JST.  W.  R'y  Co.,  33  Wis.,  640,  also 
cited  and  relied  upon  by  counsel  for  the  plaintiff,  the  colts  of 
Laude  escaped  from  his  yard,  without  his  fault,  and  went  upon 
the  track  of  the  railroad  from  lands  upon  which  they  were 
trespassers,  through  an  opening  in  the  railroad  fence,  and  were 
run  against  by  a  passing  train  and  killed.  The  opening  in  the 
fence  had  existed  for  a  long  time,  and  was  known  to  the 
agents  of  the  railway  company,  who  had  ample  time  before 
the  colts  were  killed  in  which  to  repair  the  fence.  It  was 
held  that  the  fact  that  the  colts  went  upon  the  track  from 
lands  upon  which  they  were  trespassers,  did  not  defeat  the  ac- 
tion; but  the  doctriue  is  clearly  recognized,  that,  had  the  colts 
escaped  because  of  the  fault  or  negligence  of  the  owner,  the 
action  could  not  have  been  maintained. 

The  statute  which  makes  towns  liable  for  injuries  caused  by 
defective  highways  therein,  is  just  as  positive  and  uncondi- 
tional in  its  terms  as  the  statute  under  which  it  is  sought  to 
hold  the  defendant  liable  in  this  action.  Its  language  is:  "  If 
any  damage  shall  happen  to  any  person,  his  team,  carriage  or 
other  property,  by  reason  of  the  insuflBiciency  or  want  of 
repairs  of  any  bridge,  or  sluiceway,  or  road,  in  any  town  in 
this  state,  the « person  sustaining  such  damages  shall  have  a 
right  to  sue  for  and  recover  the  same  against  such  town,  in 
any  court  having  jurisdiction  thereot"  E.  S.,  ch.  19,  sec.  120 
(Tay.  Stats.,  513,  §  156).  Yet  in  numerous  cases  brought  im- 
der  this  statute,  this  court  has  held  that  if  the  negligence  of 
the  plaintiff  contributed  proximately  to  the  injury,  there  could 
be  no  recovery.    The  following  are  some  of  the  later  cases 
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in  which  this  doctrine  is  asserted  or  recognized:  Cremer  v. 
Town  of  Portland^  36  Wis.,  92;  Montgomery  v.  Town  of 
Scotty  34  id.,  338;  Perkins  v.  Pond  du  Lac^  id.,  435;  Hawe% 
V.  Town  of  Fox  Lake^  33  id.,  438;  Bvms  v.  Town  of  Elba j 
32  id.,  606;  Wheeler  v.  Town  of  Westporty  30  id.,  392;  ffoufe 
V.  Town  ofFuUon,  29  id.,  296. 

Again,  it  was  enacted  in  sec.  41,  ch.  79,  R.  S.,  that  no  rail- 
road train  should  go  faster  than  at  the  rate  of  six  miles  per 
hour  in  a  city  until  it  had  passed  all  the  traveled  streets  there- 
in; and  sec.  25  of  the  same  chapter  provided  that  in  case  of 
the  destruction  of  life  by  a  violation  of  that  chapter,  for  every 
life  destroyed  the  offending  party  should  be  liable  to  the  rep- 
resentatives of  the  deceased  in  a  sum  not  exceeding  $50,000 
nor  less  than  $10,000.  The  case  of  Langlioff^  Adm^r^  etc.^  v. 
The  Milwaukee  c&  Prairie  dii  Chien  E^y  Co.,  19  Wis.,  489, 
and  S.  (7.,  23  id.,  43,  was  brought  under  the  above  provisions. 
The  evidence  tended  to  show  that  the  death  complained  of  was 
caused  by  the  violation  of  the  statute  by  the  railway  company  j 
but  it  appeared  (as  the  court  held  when  the  case  was  last  here) 
that  the  negligence  of  the  deceased  contributed  thereto.  Not- 
withstanding the  positive,  unconditional  terms  of  the  statute 
imposing  the  liability,  it  was  held  that,  because  of  such  con- 
tributory negligence  of  the  deceased,  there  could  be  no  re- 
covery. 

The  general  rule  undoubtedly  is,  that  a  party  cannot  recover 
for  an  injury  of  which  his  own  negligence  was,  in  whole  or  in 
part,  the  proximate  cause.  Cunningham  v.  ZynesSy  22  Wis., 
245,  and  cases  there  cited.  If  McCall  v,  Chamherlai/n  is  an 
exception  to  this  rule,  the  case  seems  to  stand  alone  in  our 
reports.  And  the  cases  are  so  numerous  in  which  the  rule  has 
been  applied,  that  we  do  not  feel  at  liberty  to  make  other 
exceptions  to  it.  We  neither  affirm  nor  disaffirm  tlie  doctrine 
of  that  case.  Wlien  another  like  it  shall  be  presented,  the 
court  will  determine  the  scope  and  extent  of  that  decision, 
and  whether  it  shall  be  followed  or  overruled. 
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We  hold  that  if  the  plaintiff  negligently  suffered  his  cattle 
to  escape  from  his  own  premises  to  the  farm  of  the  defend- 
ant, he  cannot  recover  in  this  action,  even  though  in  all  other 
respects  he  may  be  entitled  to  judgment. 

But  it  does  not  necessarily  follow  that  the  nonsuit  was 
properly  ordered.  Unless  the  testimony  showed  conclusively 
that  the  negligence  of  the  plaintiff  contributed  directly  to  the 
destruction  of  his  cows,  the  question  of  negligence  was  one 
for  the  jury,  and  the  court  was  not  justified  in  taking  the  case 
into  its  own  hands  and  nonsuiting  the  plaintiff.  JaUe  v.  Cardi- 
nal^ 35  Wis.,  118.  See  also  Vilas  and  Bryant's  note  to  Achr- 
tenhjogen  v.  Watertown^  18  id.,  347.  Does  the  testimony 
show  conclusively  that  the  plaintiff  was  guilty  of  such  con- 
tributory negligence?  It  certainly  tends  to  show  such  negli- 
gence on  his  part;  and  had  the  jury  foimd  him  guilty  of  it, 
the  verdict  could  not  be  disturbed  on  the  ground  of  want  of 
testimony  to  support  it.  Yet  it  appears,  or  at  least  there  is 
testimony  tending  to  show,  that  the  plaintiff  made  some  effort 
to  keep  his  cows  on  his  own  premises.  He  yarded  them 
nights,  and  made  immediate  search  and  inquiry  for  them  on 
his  return  home  after  they  escaped  from  his  pasture.  Be- 
sides, there  is  some  confusion  in  the  testimony  concerning  the 
plaintiff^s  knowledge  that  his  cattle  were  accustomed  to  go 
upon  the  defendant's  land,  and  that  the  gate  at  the  crossing 
was  habitually  left  open.  These  facts  seem  to  render  the  case 
a  very  proper  one  for  the  consideration  of  a  jury.  Upon  the 
whole  case  we  think  the  proof  of  plaintiff's  alleged  contribu- 
tory negligence  is  not  so  clear  and  conclusive  as  to  justify  the 
court  in  ordering  a  nonsuit.  For  this  reason  there  must  be  a 
new  trial. 

By  the  Coiirt. — The  judgment  of  the  circuit  court  is  re- 
versed, and  a  venire  de  novo  awarded. 


Digitized  by  VjOOQIC 


13S  SUPREME  COUET  OF  WISCONSIN, 

Kirk  vs.  The  Dodge  County  Mutual  Insuranoe  Company. 

Ejbk  vs.  The  Dodge  County  Mutual  iNSURiLNCE  Company. 
BiLLA  AND  Notes:    When  negotiable, 

1.  A  note  by  which  the  maker  promises  absolutely  to  pay  to  the  order  of  the 

pa^ee  a  sum  certain,  at  a  fixed  time,  such  payment  not  being  dependent 
upon  a  contingent  event,  nor  out  of  a  particular  fund,  is  negotiable. 

2.  Where  such  a  note  is  given  to  an  insurance  company  for  the  premium  upon 

a  policy  of  insurance,  its  negotiable  character  is  not  affected  by  a  further 
agreement  therein,  that  if  it  shall  not  be  paid  at  maturity,  the  whole 
amount  of  premium  on  such  policy  shall  be  considered  as  earned,  and 
the  policy  shall  be  void  while  the  note  remains  overdue  and  unpaid. 

APPEAL  from  tho  Circuit  Court  for  Pepin  County, 

Action  to  recorer  the  amount  of  an  insurance  policy  issued 
by  the  defendant  company,  dated  January  12,  1875,  upon  the 
plaintiff's  hotel  property  in  the  town  of  Waterville,  in  Pepin 
county. 

The  complaint  alleges  a  compliance  by  the  plaintiff  with 
all  the  conditions  of  the  policy;  a  total  loss  by  fire  on  the 
lith  day  of  February,  1875;  due  notice  thereof  to  the  defend- 
ant;  and  a  demand  and  refusal  of  payment. 

The  answer  alleges,  as  a  defense,  the  execution  by  plaintiff 
of  an  instrument  in  writing,  which  is  set  forth  at  length  in 
the  opinion;  the  failure  of  the  plaintiff  to  pay  the  same,  ac- 
cording to  its  terms,  on  the  12th  of  February,  1875;  and  that, 
in  consequence  thereof,  the  policy  became  inoperative  and 
void,  and  so  remained  at  the  time  of  the  loss. 

From  an  order  sustaining  a  demurrer  to  the  answer,  the 
defendant  appealed. 

The  cause  was  submitted  by  both  sides  on  briefs. 

Dixon,  Hooker  cfe  Palmer  (Z.  S.  Dixon,  of  counsel),  for 
appellant,  to  the  point  that  the  condition  annexed  to  the  note 
destroyed  its  negotiability,  and  therefore  no  days  of  grace 
existed,  cited  Rohert  v.  Ins.  Co,,  1  Bigelow's  L.  &  A.  Ins.  R, 
644;  S.  C,  1  Disney,  355;  1  Parsons  on  B.  &  If.,45;  Martin  v. 
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Chaun^,  2  Strange,  1271;  KmgU  v.  W.  <&  M.  B.  R.  Co.^ 
1  Jones*  Law  (N.  C),  357;  Barnes  v.  GomKm^  9  Rich.  Law, 
297;  Wallace  v.  Byson,  1  Spears'  Law,  127;  Awtvn  v.  Bv/mSy 
16  Barb.,  643;  Hvhhardv.  Mosely^  11  Gray,  170;  Arnerican 
Ex.  Bank  v.  Blanchard^  7  Allen,  333;  Blake  v.  Coleman^ 
22  Wis.,  415;  Overton  v.  Tyler,  3  Pa.  St.,  346;  Union  Mut. 
Life  Ins.  Co.  v.  McMillm,  24  Ohio  St.,  67;  S.  C,  13  Am. 
Law  Eeg.,  N.  S.,  610;  4  Bigelow's  L.  &  A.R.,  384,  390;  Zim- 
merman  v.  Anderson,  67  Pa.  St.,  421;  5  Am.  R.,  447;  Arnold 
V.  B.  B.  Co.,  5  Duer,  207. 

Coueins  <b  Hoyt  {H.  Cousins,  of  counsel),  for  respond- 
ent, contended  that,  the  note  being  taken  in  payment  of  the 
premium,  the  policy  took  effect  from  delivery,  and  must  con- 
tinue in  force  until  default  in  payment  of  the  note  at  least, 
whatever  might  be  the  consequences  of  nonpayment  at  matur- 
ity; that  there  could  be  no  default  until  the  note  became 
due  {Mutual  Life  Ins.  Co.  v.  French,  2  Cl^.  Sup.  Ct.  R., 
821;  Pitt  V.  Ins.  Co.,  100  Mass.,  600;  GoU  v.  Ins.  Co.,  25 
Barb.,  189);  and  that  the  note  was  negotiable  and  entitled  to 
grace.  2  Bouv.  Law  Die,  392;  Wall  v.  Ins.  Co.,  36  K  Y., 
158;  Alliance  Mut.  Ins.  Co.  v.  Swift,  10  Cush.,  433;  Cary 
V.  Nagd,  2  Biss.,  244;  Frost  v.  Ins.  Co.,  5  Denio,  154;  Bull 
V.  Sims,  23  N.  Y.,  570;  Sanders  v.  Bacon,  8  Johns.,  485; 
Cota  V.  Buck,  7  Met.,  588;  Bodges  v.  Shuler,  22  K  Y.,  114; 
Ta^ylor  v.  Curry,  109  Mass.,  36;  Banik  ofWashvngton  v. 
Triplett,  1  Pet.,  25;  Hopping  v.  Qtmi,  12  Wend.,  517;  R.  S., 
eh.  60,  sec  5. 

Cole,  J.  The  question  in  this  case  is,  whether  an  instru- 
ment of  which  the  following  is  a  copy,  is  a  negotiable  promis- 
sory note: 

"^.00.  AbkansawP.O.  E.  N.  Stillman,  Agent.  Pepin 
Co.,  Wis.,  Jan'y  12, 1875.  On  or  before  the  12th  of  Februarjr 
next,  for  value  received,  I  promise  to  pay  to  the  Dodge  County 
Mutual  Insurance  Co.  or  order,  at  their  office  in  Waupun, 
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Wis.,  forty  dollars  for  premium  for  insurance  policy  No. 
2,193  in  said  company. 

"  And  it  is  further  agreed  that  if  this  note  be  not  paid  at 
maturity,  the  whole  amount  of  premium  on  said  policy  shall 
be  considered  as  earned,  and  the  policy  be  null  and  void  so 
long  as  this  note  remains  overdue  and  impaid.  Interest  at  the 
rate  of  ten  per  cent,  per  annum  until  paid.    W.  G.  KntK." 

If  the  above  is  a  negotiable  promissory  note,  it  was  not  due 
when  the  property  insured  was  destroyed  by  fire  on  the  14th 
of  February,  1875,  and  the  company  is  responsible  for  the  loss. 

It  seems  to  us  there  can  be  no  doubt  about  the  character  of 
the  instrument.  It  has  all  the  essential  qualities  of  a  promissory 
note  as  defined  in  the  books.  It  is  a  promise  to  pay  to  the  order 
of  the  company  a  specified  sum  of  money,  at  a  fixed  time;  the 
payment  not  dependent  on  any  contingency,  nor  payable  out 
of  a  particular  fund.  Says  Suaw,  C.  J.,  in  Cota  v.  Buck, 
7  Met.,  588:  "The  true  test  of  the  negotiability  of  a  note 
seems  to  be,  whether  the  undertaking  of  the  promisor  is  to 
pay  the  amount  at  all  events,  at  some  time  which  must  cer- 
tainly come,  and  not  out  of  a  particular  fund,  or  upon  a  con- 
tingent event.  If  it  were  payable  on  a  contingency,  or  out  of 
a  particular  fund,  it  would  not  be  negotiable."  Whatever 
doubt  might  exist  in  that  case  as  to  whether  the  undertaking 
to  pay  was  absolute  and  to  be  made  within  a  certain  limited 
time,  there  would  seem  to  be  no  uncertainty  upon  any  of  those 
points  in  the  case  before  us. 

It  is  said,  however,  that  the  memorandum  attached  to  the 
note  is  in  the  nature  of  a  condition  which  destroys  the  nego- 
tiable character  of  the  instrument.  That  memorandum  in  no 
degree  qualifies  the  absolute  promise  of  the  maker  to  pay  the 
note  on  or  before  the  12th  day  of  February  thereafter.  The 
maker  stipulates  that  if  he  fails  to  pay  at  the  maturity  of  the 
note,  the  whole  amount  of  premium  on  the  policy  shall  be 
considered  earned,  and  that  while  he  should  be  in  default  the 
property  would  be  at  his  own  risk.    This  is  the  substance  of 


Digitized  by  VjOOQIC 


AUGUST  TEEM,  1875.  141 

Magoon  ts.  Callalian. 

the  memorandum.  But  it  does  not  affect  or  change  the 
maker's  liability  on  the  note.  That  continues,  though  the 
policy  may  have  become  forfeited  by  his  failure  to  pay  at  the 
time  specified.  The  effect  of  such  a  memorandum  on  the 
rights  of  the  insurer  and  insured  is  quite  fully  considered  in 
Williams  v.  Albany  City  Ins.  Co.^  19  Mich.,  451;  though 
there  the  question  was,  whether  the  company  was  liable  on 
the  policy  for  a  loss  occurring  during  the  default  to  pay  the 
note.  That,  of  course,  is  a  different  question  from  the  one 
before  us.  Here  the  question  is,  whether  the  character  of  the 
instrument  is  affected  by  the  memorandum  attached.  And 
we  perceive  no  ground  for  holding  that  it  is.  The  case  of 
Blake  'O.  Coleman^  22  Wis.,  415,  is  clearly  distinguishable 
from  the  one  at  bar.  See  Ward  v.  Perrigo^  33  Wis.,  143; 
Sanders  v.  Baoon^  8  Johns.,  485;  Hodges  v.  Shuler^  22  K". 
T.,  114. 

We  think  the  order  of  the  circuit  court,  sustaining  the  de- 
murrer to  the  answer,  is  correct,  and  must  be  affirmed. 

By  the  Cov/rt.  —  Order  affirmed. 


Maooon  vs.  Callahan. 


FoBEOLOBUBB  OP  Lakd  CONTRACT:  Vacatiwg  Judohent.  (1)  Defendant 
not  requirtd  to  deposit  money  alleged  to  have  been  paid,  (2)  Allowed 
one  year  for  making  payment,  (3)  Bequired  to  pay  9um  admitted  to  he 
due  ae  a  condition  of  opening  judgment. 

Upon  a  oomplamt  for  a  strict  foredosore  of  a  contract  for  the  purchase  of 
land  of  which  plaintiff  claimed  to  haye  the  legal  title,  judgment  was 
rendered  in  default  of  an  answer,  requiring  defendant  to  pay  the  contract 
price,  with  interest,  etc,  within  fifteen  days,  or,  in  default  thereof,  bar- 
ring his  rights.  Upon  affidavits  excusing  his  defoult,  defendant  moved 
at  the  next  term  to  set  aside  the  judgment,  and  for  leave  to  file  an  an- 
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swer  alleging  that  on  the  day  of  the  date  of  said  land  contract,  and  for 
a  long  time  previous,  he  was  the  owner  of  said  land;  that  on  that  day 
he  borrowed  of  the  plaintiff  the  snm  named  in  said  contract,  and,  to 
secore  payment  of  the  same,  executed  and  delivered  to  the  plaintiff  a 
deed  of  said  land,  and  took  from  him  the  contract  in  question;  that  he 
was  then  a  married  man,  said  land  was  his  homestead,  and  his  wife  did 
not  execute  or  assent  to  his  said  deed,  for  which  reason  it  was  void;  and 
that  he  had  paid.fifty  dollars  interest  not  allowod  in  the  judgment  The 
court  granted  the  motion  on  condition  that  defendant,  within  ninety 
days,  deposit  with  the  clerk  for  plaintiff  the  principal  sum  admitted  by 
the  answer  to  be  due,  with  interest  from  the  date  of  the  contract,  fifty 
dollars  not  to  be  paid  by  t^e  deik  to  the  plaintiff  until  the  further  order 
.  of  the  court  relative  thereto,  made  after  the  final  hearing  of  the  action. 
On  appeal  by  the  defendant.  Held, 

1.  That  the  order  should  be  so  far  modified  as  not  to  require  defendant 
to  deposit  the  fifty  dollars  alleged  to  have  been  paid. 

2.  That  if  the  facts  stated  in  the  answer  are  true,  the  deed  and  con- 
tract therein  mentioned  probably  constitute  a  mortgage,  upon  the  fore- 
closure of  which  the  mortgagor  would  have  a  year  to  redeem  from  the 
sale;  and  the  order  should  therefore  be  so  modified  as  to  give  defendant 
a  year  for  making  his  payment. 

3.  That  as  the  defense  set  up  in  the  proposed  answer  affects  the  va- 
lidity of  the  instruments  as  a  security,  the  court  did  not  err  in  requiring 
the  defendant,  as  a  condition  of  opening  the  judgment,  to  pay  the  sum 
admitted  to  be  due.    Hanson  v,  Michelson,  19  Wis.,  499,  distinguished. 

APPEAL  from  the  Circuit  Court  for  Za  Fayette  County. 

Action  for  the  foreclosure  of  a  contract  for  the  purchase 
of  land.  The  complaint  alleged  tliat  the  plaintiff,  on  the 
6th  of  January,  1871,  was  the  owner  and  in  possession  of 
the  land;  that  on  that  day  he  entered  into  a  written  agreement 
with  the  defendant  to  convey  it  to  him  on  or  before  one  year 
from  that  date,  upon  the  payment  of  $500,  with  interest  at  ten. 
per  cent.,  time  being  of  the  essence  of  the  contract;  and  that  de- 
fendant had  not  paid  the  purchase  money,  or  interest  thereon, 
or  any  portion  thereof,  the  time  having  long  since  elapsed. 
Prayer,  for  a  strict  foreclosure.  Judgment  by  default,  May 
26, 1875,  requiring  defendant  to  pay  the  amount  found  due 
by  June  10,  1875,  or,  in  default  thereof,  that  he  be  forever 
foreclosed,  etc.     At  the  June  term,  1875,  defendant  moved 
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to  set  aside  the  judgment,  npon  affidavits  excnsing  the  default, 
together  with  his  sworn  answer.  The  answer  alleged  that  at 
the  date  of  the  contract  defendant  was  the  owner  of  and  re- 
sided npon  the  premises,  the  same  being  his  homestead;  that 
on  that  date  he  borrowed  of  plaintiff  $500  for  one  year,  agree- 
ing to  -pay  interest  at  ten  per  cent.,  and  paid  plaintiff  on  the 
same  day  $50  in  full  for  interest  to  January  6, 1872,  when  the 
whole  amount  would  become  due;  that  at  the  time  of  execut- 
ing the  contract  described  in  the  complaint,  he  executed  to 
plaintiff  a  deed  of  the  premises  solely  for  the  purpose  of.  se- 
curing said  loan  of  $500;  and  that  he  was  married,  but  his 
wife  did  not  join  in  such  conveyance.  July  1, 1875,  the  court 
set  aside  the  judgment,  upon  condition  that  defendant,  within 
ninety  days  from  that  date,  should  deposit  with  the  clerk,  for 
plaintiff's  use,  the  sum  of  $500,  and  interest  thereon  at  ten 
per  cent,  from  January  6, 1871,  according  to  the  terms  of  the 
contract,  $50  thereof  not  to  be  paid  by  the  clerk  to  the  plaint- 
iff until  the  further  order  of  the  court  made  after  the  final 
hearing  of  the  cause.  Defendant  appealed  from  that  portion 
of  the  order  imposing  the  above  conditions. 
The  cause  was  submitted  by  both  sides  on  briefs. 
P.  A.  Orton  and  C,  F,  Oshom^  for  appellant: 
It  was  a  gross  abuse  of  discret'on  in  the  court  to  grant  the 
motion  upon  conditions  which,  if  complied  with,  would  render 
the  answer  unavailing.  Johm  n  v,  Eldred^  13  "Wis.,  482; 
Ruhlee  v.  Tibhetts,  26  id.,  401.  The  court  seems  to  have  pro- 
ceeded upon  the  theory  that  th  3  defense  was  imconscionable, 
and  ought  not  to  be  permitted.  But,  even  putting  it  upon 
the  same  footing  as  the  defenses  of  usury  and  the  statute  of 
limitations,  the  judgment  should  have  been  set  aside  and  the 
answer  let  in.  "  The  courts  should  not  undertake  to  say  that 
certain  defenses  provided  by  law  are  hard  and  unconscionable, 
and  therefore  undertake  to  legislate  against  them."  Hank  of 
Ki/nderhooh  v.  Gifford^  40  Barb.,  659.  The  answer  shows 
that  the  transaction  between  Magoon  and  CallaJuin  consti- 
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tuted  a  mortgagej  both  at  law  and  in  eqnity.  JTerU  v.  Aga/rd^ 
24  Wis.,  378;  Sage  v.  McLaughli/riy  34  id.,  557.  If  so,  the 
judgment  shonld  have  been  for  foreclosure  and  sale,  since  this' 
is  the  only  way  in  which  defendant's  equity  can  be  foreclosed. 
Defendant  would  then  have  a  year  from  the  time  of  sale  with- 
in which  to  redeem;  an  important  and  sacred  right,  which  he 
loses  by  this  judgment. 

Magoon  <&  JFrancis,  for  respondent: 

The  terms  imposed  rested  solely  in  the  discretion  of  the 
court,  and  the  facts  disclosed  show  no  abuse  of  that  discretion. 
The  defense  disclosed  by  the  answer  is  an  inequitable  and  un- 
conscionable one,  and  the  terms  imposed  were  no  more  than 
just  It  .is  difBcult  to  discover  any  distinction  in  principle 
between  that  defense  and  the  defense  of  usury;  and  courts  of 
equity  have  always  required,  as  a  condition  of  aiding  a  party 
against  usury,  that  he  should  pay  into  court  the  amount  actu- 
ally due.  See  JDole  v.  Northrop^  19  Wis.,  249;  Jones  v. 
Walker^  22  id.,  220;  Weber  v.  Zeinu>t^  27  id.,  685. 

Cole,  J.  It  is  practically  conceded  that  the  circuit  court 
properly  set  aside  the  judgment  on  the  ground  that  the  de- 
fendant's default  was  excused.  The  only  question  is,  whether 
the  terms  imposed  as  a  condition  to  allowing  the  defendant  to 
come  in  and  answer  were  just  and  reasonable.  After  an  ex- 
amination of  the  case,  we  have  concluded  that  there  should  be 
some  modification  of  the  order  imposing  terms.  The  defend- 
ant claims  that  he  paid  $50  in  full  for  interest  on  the  sum  to 
become  due  on  the  contract,  the  day  the  papers  were  executed. 
We  think  he  should  not  be  required  to  deposit  that  sum 
with  the  clerk,  as  by  the  order  he  must  do.  Whether  that 
Bum  was  or  was  not  paid  as  alleged  or  claimed,  will  be  a 
proper  question  for  determination  on  the  evidence.  It  is  cer- 
tainly a  controverted  point  in  the  case,  and  may  well  await  the 
final  hearing.  It  is  true,  the  order  provides  that  this  $50  is 
not  to  be  paid  by  the  clerk  to  the  plaintiff  until  the  fur- 
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ther  order  of  the  court;  and  it  is  suggested  on  the  part  of  the 
plaintiff  that  this  relieves  the  condition  from  all  objection, 
and  fully  preserves  the  rights  of  the  defendant.  But  if  that 
sum  has  once  been  paid  on  the  contract,  it  seems  to  us  unjust 
to  require  the  defendant  to  again  raise  the  amount  to  be  de- 
posited with  the  clerk  to  await  the  result  of  the  litigation. 

The  provision  in  the  order  requiring  the  defendant  to  pay 
the  amount  which  he  admits  to  be  justly  due  and  payable,  is 
correct,  except  that  we  are  inclined  to  think  the  court  should 
allow  him  until  July  1, 1876,  to  make  the  payment.  Our 
reason  for  giving  this  time  is  this:  If  the  defendant's  ver- 
sion of  the  transaction  is  correct,  the  deed  and  contract  exe- 
cuted on  the  6th  day  of  January,  1871,  probably  constitute  a 
mortgage  to  secure  the  jmyment  of  a  sum  loaned.  On  the 
foreclosure  of  a  mortgage  there  is  a  sale  of  the  property,  and 
a  year  given  to  redeem.  The  defendant  should  have  about 
that  time  to  make  payment,  and  this  he  secures  by  this  modi- 
fication of  the  order. 

Counsel,  however,  insist  that  as  the  defendant  satisfactorily 
excused  his  default  and  showed  that  he  had  a  defense  on  the 
merits,  he  should  have  been  allowed  to  answer  without  any 
conditions.  "Wo  cannot  assent  to  this  proposition.  The  de- 
fense set  up  in  the  answer  was,  that  the  property  conveyed 
was  the  defendant's  homestead;  that  he  was  a  married  man; 
and  that  the  deed  was  void  because  not  executed  by  his  wife. 
This  defense,  if  sustained,  affects  the  validity  of  the  instru- 
ments as  securities.  And  the  defendant  asks  a  court  of  equity 
to  exercise  its  discretion  and  enable  him  to  make  that  defense. 
And  the  court  merely  requires  him  to  pay  the  money  con- 
fessedly due  and  payable  as  a  condition  to  coming  in  to  avoid 
and  set  aside  the  securities.  It  is  quite  analogous  to  permit- 
ting a  party,  after  default,  to  come  in  and  make  the  defense 
of  usury,  with  this  difference:  here  the  plaintiff  is  guilty  of 
no  wrong;  he  may  not  even  have  been  wanting  in  proper  dil- 
igence in  taking  the  conveyance  without  the  signature  of  the 
Vol.  XXXIX.  — 10 
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wife;  for  it  does  not  appear  that  the  defendant's  wife  lived 
with  him  —  indeed,  the  inference  from  the  answer  is  that  she 
does  not, — and  the  plaintiff  consequently  may  not  have 
known  that  he  was  a  married  man;  while  in  the  case  of  usury 
the  lender  is  guilty  of  a  violation  of  law*  Still,  as  a  condi- 
tion of  aiding  a  party  against  usury,  this  court  has  held  that 
it  was  just  and  reasonable  to  require  the  borrower  to  pay  the 
principal  sum  due  and  interest.  Dole  v.  Northrop^  19  Wis., 
249;  Jones  v.  Walker y  22  id.,  220;  and  Weber  v.  Zeitnet,  2T 
id.,  685.  According  to  our  view,  it  was  a  most  reasonable  ex- 
ercise of  discretion  on  the  part  of  the  court  to  require  the  de- 
fendant to  pay  the  amount  confessedly  due  and  owing  as  a 
condition  to  allowing  him  to  come  in  with  his  proposed  de- 
fense. Nor  do  we  think  this  view  is  in  conflict  with  the  de- 
cision in  Sanson  v.  Michelson^  19  Wis.,  499.  The  leading 
facts  of  the  two  cases  are  so  unlike  that  they  cannot  be 
brought  within  the  application  of  the  same  principle.  Here 
the  defendant  admits  that  he  justly  owes  the  plaintiff  $500, 
and  the  interest  thereon  from  January  6,  1872;  and  every 
principle  of  law  and  all  rules  of  honest  dealing  require  him 
to  pay  his  debt. 

By  the  Court. — The  order  of  the  circuit  court  is  reversed, 
and  the  cause  is  remanded  for  a  modification  of  the  terms  im- 
posed, as  indicated  in  this  opinion. 


Heath  vs.    The  Silverthorn   Lead  Mining   &   Smelting 
Company  and  others. 

Pbivate  Ck)RPORATiON.    (1)  E Stopped  to  deny  validity  of  contract  made  for 

it  by  its  de  6kcto  officers, 
BiLiiB  AND  Notes.    (2)  Who  protected  as  purchaser  for  valtie. 
Pledge.    (3)  Pledgee  of  stock  as  colUUeraly  not  hound  to  take  it  in  payment, 

(4)  Act  of  pledgee  in  voting  on  such  stocky  held  not  a  conversion. 
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Judgment  in  Foiieclosube.    (5)  Error  to  adjudge  void  a  mortgage  attbae'* 

quent  to  plaintiff* s^  whose  validity  ia  not  contested  by  the  mortgagor, 
BxTLEB  OP  S.  C.    (6)  What  printed  case  and  briefs  must  contain. 

1.  Ch.  258,  P.  &  L.  Laws  of  1866,  in  terms  oonstitates  the  persons  therein 

named  a  corporation;  and,  although  the  first  meeting  of  the  stockhold- 
ers for  the  election  of  officers,  etc.,  and  all  subsequent  meetings,  were 
held  outside  of  this  state,  their  acts  constitute  an  acceptance  of  the  char- 
ter; and  the  company  is  estopped  from  denying  the  validity  of  contracts 
entered  into  by  its  officers  de  facto  on  the  ground  that  it  could  not  legally 
elect  such  officers  and  transact  business  except  within  the  limits  of  this 
state. 

2.  One  who  takes  commercial  paper,  without  notice,  in  absolute  payment  of  a 

preexisting  debt,  is  protected  as  a  purchaser  for  value;  and  this,  although 
he  purchases  for  less  than  the  foce  of  the  paper,  unless  the  discount  is  so 
great  as  to  show  mala  fides, 
d.  The  &ct  that  plaintiff,  on  purchasing  defendant's  note  and  mortgage 
in  suit,  took  capital  stock  in  tlie  defendant  in  pledge  as  collateral  secur- 
ity, does  not  bind  him  to  accept  such  stock  in  payment  of  the  note,  in 
the  absence  of  any  agreement  to  that  effect.  • 

4.  The  &ct  that  plaintiff,  while  holding  such  stock  in  pledge,  voted  upon  it  at 

a  stockholders*  meeting,  did  not  constitute  a  conversion  of  the  stock  by 
him;  especially  as  it  appears  that  he  was  requested  by  the  president  of 
the  company  (who  knew  that  he  held  the  stock  as  collateral  security)  to 
be  present  at  such  meeting  and  vote  upon  said  stock. 

5.  One  U.,  made  defendant  with  the  corporation,  alleges  that  a  mortgage  of 

the  same  premises,  executed  to  him  by  the  officers  of  the  company,  was 
prior  to  that  of  iklaintiff,  and  exhausted  the  power  of  said  officers  in  that 
behalf;  and  asks  that  the  plaintiff's  mortgage  l)e  adjudged  void,  and 
his  own  the  sole  valid  lien  on  the  premises.  The  corporation  does  not 
oonteet  the  validity  of  the  H.  mortgage,  nor  ask  any  relief  against  it. 
Plaintiff's  mortgage  having  been  adjudged  prior  and  paramount  to  that 
of  H.,  and  a  judgment  of  foreclosure  and  sale  having  been  rendered  in 
his  &vor,  it  was  error  to  further  adjudge  the  H.  mortgage  void  for  all 
purposes;  and  for  such  error  the  judgment  is  reversed,  and  the  cause  re- 
manded with  directions  to  enter  a  proper  judgment. 

6.  The  rules  requiring  the  brief  on  each  side  to  contain  a  succinct  statement  of 

so  much  of  the  record  as  is  essential  to  an  understanding  of  the  questions 
discussed,  and  the  printed  case  to  present  an  abstract  of  the  material 
matters,  will  be  enforced  by  a  peremptory  dismissal  of  the  appeal  or 
writ  of  error  where  there  is  a  marked  feulure  to  comply  with  them. 

APPEAL  from  the  Circuit  Conrt  for  La  Fayette  County. 
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Action  commenced  in  1871,  for  a  foreclosure  of  a  mortgage 
alleged  to  have  been  executed  by  the  SUverthom  Lead  Min- 
ing <fe  Smelting  Company  in  July,  1867,  to  secure  its  prom- 
issory note  to  one  Law  for  $15,000,  payable  in  three  years  with 
interest.  These  instruments  are  averred  to  have  been  trans- 
ferred and  assigned  by  Law  to  the  plaintiff  before  due,  for 
value.  It  is  alleged  that  one  Ward,  then  being  the  secretary 
of  said  company,  borrowed  said  sum  of  $15,000  of  Law,  exe- 
cuted and  delivered  said  note  therefor,  and  also  executed  and 
delivered  said  mortgage  under  the  seal  of  the  corporation;  and 
that  he  did  these  acts  in  pursuance  of  authority  vested  in  him 
by  a  resolution  of  the  board  of  directors  of  said  company 
passed  at  a  regular  meeting  of  the  board  on  or  about  the  16th 
of  July,  1867.  It  is  further  alleged  that  said  company  was 
then  a  corporation  existing  by  virtue  of  the  laws  of  this  state. 
The  other  defendants  are  made  such  as  having  or  claiming 
some  interest  in  or  lien  upon  the  mortgaged  premises;  which 
interest  or  lien,  if  any,  is  alleged  to  have  accrued  subsequently 
and  to  be  subject  to  the  lien  of  said  mortgage. 

There  were  four  separate  answers;  one  by  the  defendant 
corporation,  one  by  the  defendant  Howa/rd^  the  third  by  the 
defendants  Tallmxm  and  Knowlton^  and  the  fourth  by  the 
defendant  Charles.  The  nature  of  the  defenses  relied  upon 
will  suflSciently  appear  from  the  opinion.  Judgment  was  ren- 
dered in  favor  of  the  plaintiff;  and  the  defendwits  appealed. 

if.  M.  Cothren^  for  appellants: 

1.  The  company  was  never  organized,  and  the  mortgage  is 
void.  "  All  votes  and  proceedings  of  persons  professing  to 
act  in  the  capacity  of  corporators,  when  assembled  beyond  the 
bounds  of  the  state  granting  the  charter  of  the  corporation, 
are  wholly  void."  Miller  v.  Ewer^  27  Me.,  509;  2  Kent's 
Com.,  224;  WUliaTus  v.  StorrSj  6  Johns.  Ch.,  357;  Hajik  of 
Agitata  V.  Earle^  13  Pet.,  519;  Famum  v,  Blackstone  Canal 
Co,^  1  Sum.,  47;  Freeman  v.  Machias  Waterpower  <&  Mill 
Co,,  38  Me.,  343.    2.  The  evidence  shows  that  the  plaintiff 
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was  not  an  innocent  purchaser.  To  entitle  himself  to  protec- 
tion as  such,  he  should  have  delivered  up  all  evidences  of  past 
indebtedness,  and  left  the  mortgage  and  note  in  suit  as  his 
sole  evidence  of  such  indebtedness.  Receiving  a  note  for  a 
preciedent  debt  is  receiving  it  for  value,  within  the  law  mer- 
chant, if  it  be  taken  in  satisfaction  of  such  debt,  and  the  debt 
he  cancelled.  Bank  of  St.  Albans  v.  GillUand,  23  Wend., 
311.  Merely  taking  a  note  for  a  precedent  debt  is  not  taking 
it  for  value  within  mercantile  usage.  Hogers  v.  Morton^  12 
Wend.;  487;  14  id.,  576.  Moreover,  as  a  shareholder,  plaintiff 
was  legally  bound  to  take  notice  of  everything  connected  with 
the  affairs  of  the  company.  Miller  v.  Ewer^  supra.  Counsel 
further  argued,  upon  the  evidence,  that  the  plaintiff  knew  Law 
to  be  engaged  in  defrauding  the  company,  and  especially  that 
his  holding  a  large  amount  of  stock  which  he  knew  belonged 
to  the  company,  having  it  transferred  to  him  on  the  books,  and 
voting  on  it,  were  strong  evidence  of  his  complicity  with  Law. 
3.  This  note  and  mortgage  are  void,  because  the  company^s 
agents,  before  'making  them,  exhausted  their  authority,  by 
executing  the  Howard  note  and  mortgage. 

The  cause  was  submitted  for  the  respondent  on  the  brief  of 
Frederick  Sackett: 

1.  If  there  has  been  a  user  of  the  corporate  franchise  by 
an  association  of  persons,  their  existence  as  a  corporation  can 
be  inquired  into  only  by  the  government.  A.  &  A.  on  Corp., 
§  94;  Bice  v.  B.  B.  Co.,  21  HI.,  93;  Tarbell  v.  Page,  24  id., 
46;  III  O.  T.  B.  B.  Co.  v.  Cook,  29  id.,  237;  Baker  v. 
Backus,  32  id.,  79-110;  Smith  v.  Sheeley,  12  Wall.,  358.  An 
inquiry  as  to  the  right  of  the  company  to  act  as  a  corporation 
can  only  be  had  at  the  suit  of  the  state  on  information  of  the 
attorney  general.  Bondell  v.  Fa/y,  32  Cal.,  354;  Baker  v. 
Backus,  supra.  Persons  in  possession  and  exercise  of  the 
corporate  righte  granted  by  the  charter  must  be  considered 
rightfully  there,  even  if  it  was  shown  that  the  diarter  was 
granted  on  a  precedent  condition;  for^  as  against  all  but  the 
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Bovereign,  the  precedent  condition  shall  be  taken  to  be  per- 
formed. The  Tar  River  Na/v,  Co.  v.  Neal^  3  Hawks,  520, 
634;  Abbott's  Dig.  Corp.,  365;  A.  &  A.  on  Coi-p.,  §  739; 
Herman  on  Estoppel,  §§  639,  642.  2.  Corporations  that  have 
permitted  particular  individuals  to  take  possession  of  their 
property,  their  seal  and  their  records,  and  to  act  as  their  trustees, 
and  have  in  fact  held  them  out  to  the  world  as  their  trustees, 
are  estopped  from  questioning  the  acts  of  their  agents.  Lo- 
vett  V.  Oer.  Bef.  Church,  12  Barb.,  67;  Zabriskie  v.  R.  R. 
Co,,  23  How.  (U.  S.),  409.  In  a  suit  to  foreclose  a  mortgage 
given  by  a  corporation,  the  question  of  the  existence  of  the 
corporation  cannot  be  raised.  Having  mortgaged  the  prop- 
erty, it  will  not  be  permitted  to  deny  its  own  title.  R.  <&  J£. 
R.  R.  Co.  V.  Farmers'  L.  &  T  Co.,  49  111.,  331.  After  re- 
ceiving the  money,  and  giving  a  mortgage  to  secure  its  repay- 
ment, the  company  cannot  avoid  liability  by  questioning  the 
authority  of  the  persons  making  the  loan.  Ottawa  P.  R.  Co. 
V.  Murray,  16  111.,  336;  Chicago,  etc.,  R.  R.  Co.  v.  Howard, 
7  Wall,  392,  413;  Mobile  c&  C.  P.  R.  R.  Co:v.  TalTuaii,  15 
Ala.,  489.  If  one  professes  to  be  authorized  to  mortgage  the 
property  of  a  corporation,  in  order  to  procure  a  loan,  and  the 
money  obtained  thereby  comes  to  the  use  of  the  corporation, 
and  be  retained  by  it,  that  will  be  evidence  of  a  ratification  of  the 
mortgage.  Despatch  lAtie  v.  Bellamy  Man.  Co.,  12  N.  H.,  205 ; 
Whitwell  V.  Warner,  20  Vt.,  425, 449.  Nor  can  a  corporation, 
receiving  the  benefit  of  a  loan,  avoid  its  liability  upon  a  mort- 
gage given  to  secure  its  payment,  by  denying  the  authority  of 
those  who  contracted  in  its  behalf.  Ottawa  P.  R.  Co.  v. 
Murray,  supra;  Herman  on  Estoppel,  §  542;  Bigelow  on 
Estoppel,  466.  3.  The  directors  are  the  agents  of  the  corpo- 
ration, and  not  the  corporation  itself.  Although  they  meet 
without  the  limits  of  the  state  creating  the  corporation,  their 
proceedings  will  be  valid  and  binding  on  the  company.  The 
directors  of  a  manufacturing  company,  incorporated  without 
restriction  as  to  the  place  of  holding  their  meeting,  may  meet 
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in  another  Btate  and  there  appoint  a  secretary.  McCall  v. 
Byram  Man.  Co.y  6  Conn.,  428,  430,  432.  In  authorizing  an 
agent  to  execute  a  deed,  the  directors  act  as  agents  of  the  cor- 
poration; and  they  may  confer  such  authority  by  a  vote 
•passed  at  a  meeting  without  the  state  where  the  corporation 
was  created.  Arrm  v.  Conant^  36  Vt.,  744.  When  the  cor- 
poi:ators  meet  without  the  limits  of  the  state  granting  the 
charter,  and  elect  a  board  of  directors,  which  calls  for  pay- 
ment  upon  subscriptions  to  the  company's  stock,  a  subscriber, 
sued  for  such  call,  cannot  object  to  the  legality  of  the  election. 
The  parties  thus  elected  are  directors  de  facto^  and  the  legal- 
ity of  the  election  cannot  be  inquired  into  collaterally,  without 
showing  a  judgment  of  ouster  against  them  in  a  direct  pro- 
ceeding for  that  purpose  by  the  government  creating  the  cor- 
poration.  0,  <&  Jf.  H.  H.  Co.  v.  McPhersofij  35  Mo.,  13. 
4.  The  interest  of  the  stockholders,  as  such,  may  be  legally 
affected  by  the  action  of  the  company  through  its  officers; 
but,  as  between  the  stockholders  and  the  company  itself, 
touching  any  claim  which  they  have  against  it,  they  stand  in 
the  position  of  a  stranger.  King  v.  R.  JR.  Co.,  5  Dutch.,  82, 
91.  The  members  or  directors  of  the  corporation  may  make 
contracts  with  it  like  other  persons;  and  as  to  such  contracts, 
when  made,  they  stand  in  the  relation  of  strangers  to  the  cor- 
poration. Stratton  v.  Allen^  16  N.  J.  Eq.,  229;  Gordon  v. 
Prestony  1  Watts,  385;  Revere  v,  Boston  Cop.  Co,^  15  Pick., 
851.  See  also  Am.  Bank  v.  Bakery  4  Met.,  164,  176;  Hill  v. 
JfanchesterW.W.  Co.,  5  Bam  &  Ad.,  866;  1  PhilUpps'  Ev., 
C.  n.  &  E.'s  Notes,  368  (449).  5.  Where  a  negotiable  note 
secured  by  mortgage  is  pa^|3ed  before  maturity,  the  mortgage 
passes  as  incident  to  it;  and  they  may  be  enforced  by  the 
holder  for  the  full  amount  in  spite  of  any  existing  equities 
between  the  mortgagor  and  mortgagee.  Fisher  v.  OtiSy  3 
Chand.,  83;  Oroji  v.  Bunstery  9  Wis.,  503;  Cornell  v.  Hich- 
ensy  11  id.,  353;  Croshy  v.  Rovh^  16  id.,  616;  Andrews  v. 
JIart,  17  id.,  297. 
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Cole,  J.  The  counsel  for  the  defendant  company  insist 
that  the  note  and  mortgage  in  suit  are  invalid  for  the  reason 
that  the  corporation  had  no  legal  existence  and  no  authorized 
oflScers  or  agents  to  act  for  and  bind  it  in  such  contracts  when 
these  instruments  were  executed.  No  meeting  of  the  incor- 
porators was  held  in  this  state  for  the  purpose  of  choosing  di- 
rectors and  organizing  the  company  until  after  these  instru- 
ments were  executed,  and  on  that  ground  it  is  claimed  they 
are  null  and  void.  The  records  of  the  company  show  that  the 
first  regular  meeting  of  the  board  of  directors  created  by  the 
charter  was  held  at  Shullsburg,  Wisconsin,  at  which  a  major- 
ity of  the  incorjx^rators  were  present,  and  an  organization  of 
the  company  effected,  and  that  then  the  meeting  was  adjourned 
to  meet  in  Chicago.  But  it  satisfactorily  appears  from  the  evi- 
dence that  no  such  meeting  was  in  fact  held,  and  that  the  first 
meeting  of  the  stockholders  for  the  election  of  oflScers  and  the 
organization  of  the  company  was  actually  held  at  Chicago, 
October  2, 1866,  and  that  all  subsequent  meetings  for  the 
transaction  of  business  were  held  in  that  city.  And  the 
counsel  for  the  company,  to  show  that  the  note  and  mortgage 
are  void,  refer  to  and  rely  upon  the  well  settled  rule  of  law 
that  a  private  corporation  whose  charter  has  been  granted  by 
one  state  cannot  regularly  hold  meetings,  pass  votes  and  exer- 
cise powers  in  another  state.  The  case  of  Miller  v.  Ewer,  27 
Maine,  509,  is  cited  in  support  of  the  position  that  "  all  votes 
and  proceedings  of  persons  professing  to  act  in  the  capacity 
of  corporators,  when  assembled  beyond  the  bounds  of  the 
state  granting  the  charter  of  the  corporation,  are  wholly 
void.''  It  is  true  this  case  so  holds:  but  at  the  same  time  it 
recognizes  a  rule  of  law  which  is  sanctioned  by  numerous  au- 
thorities, and  which  is  certainly  in  accord  with  the  principles 
of  natural  justice,  that  when  a  corporation  has  "  held  certain 
persons  out  to  the  public  as  its  directors  or  officers,  those 
dealing  with  them  as  such,  and  ignorant  of  their  want  of  legal 
power,  will  be  entitled  to  consider  their  acts  as  binding  upon 
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tlie  corporation ;  and  when  there  has  been  an  informal  or  irreg- 
ular exercise  of  an  existing  power  of  election,  the  officers  so 
elected,  until  removed,  are  regarded  as  officers  de  facto^  and 
their  acts  are  obligatory  upon  the  corporation."  p.  524.  In 
determining  the  question  as  to  the  validity  of  the  note  and 
mortgage,  it  is  apparent  that  the  distinction  between  what  is 
sufficient  to  constitute  a  corporation  defactOy  and  what  is  neces- 
sary to  constitute  one  dejv/re^  must  be  regarded,  and  the  cir- 
cumstances xmder  which  a  de  facto  corporation  will  be 
estopped  from  denying  its  existence  as  against  a  stranger  deal- 
ing with  it.  It  may  well  be  that  the  election  of  a  board  of  di- 
rectors at  the  first  meeting  held  outside  the  limits  of  the  state 
was  irregular  and  not  warranted  by  the  charter,  and  yet  the 
corporation  may  not  be  in  a  position  to  take  advantage  of  the 
irregularity  in  this  action  upon  .these  contracts. 

The  act  of  incorporation  (cli.  258,  P.  &  L.  Laws  of  1866)  pro- 
vides that  Bichard  S.  Law  and  four  other  persons  named,  their 
associates,  successors  and  assigns,  should  be,  and  they  were  by 
the  act,  constituted  a  body  corporate  and  politic  by  the  name  of 
the  "  Silverthom  Lead  Mining  and  Smelting  Company  '^;  and 
by  that  name  were  authorized  to  sue  and  be  sued;  to  have  a 
common  seal;  to  enjoy  the  rights  and  privileges  incident  to 
corporations  for  mining,  smelting  and  manufacturing  lead  ore 
and  other  metals  in  this  state;  with  power  to  purchase,  hold, 
lease  and  convey  real  estate  not  exceeding  in  value  $1,000,000, 
and  personal  property  to  the  amount  of  $200,000.  The  capi- 
tal stock  of  the  company  was  fixed  at  $3,000,000,  and  was  to 
be  divided  into  shares  of  such  amount  as  the  board  of  direct- 
ors might  determine,  transferable  as  should  be  prescribed  by 
the  by-laws;  the  aflFairs,  business  and  property  of  the  corpo- 
ration to  be  managed  by  a  board  of  directors  of  not  less  than 
five,  to  be  elected  at  the  annual  meeting  of  the  stockholders,  the 
board  to  choose  one  of  their  number  president,  and  they  could 
appoint  a  secretary,  ti*easurer  and  other  officers  as  they  might 
deem  expedient;  had  power  to  adopt  by-laws  for  the  govem- 
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ment  of  the  company,  and  by  a  resolution  wercauthorized  to 
locate  the  principal  oflSce  or  place  of  business  of  the  company. 
Until  the  first  annual  meeting  of  the  stockholders  called  for 
the  purpose  of  electing  directors,  and  until  such  directors  were 
elected,  the  corporators  named  were  constituted  directors,  and 
might  exercise  all  the  powers  conferred  upon  the  board  of  di- 
rectors. Then  further  powers  were  conferred  upon  the  corpo- 
ration, not  necessary  to  be  alluded  to.  It  will  bo  observed, 
however,  that  the  act  names  the  corporators  and  declares  them 
incorporated,  without  any  preliminary  steps  whatever,  and 
constitutes  the  corporators  the  board  of  directors  of  the  com- 
pany. In  other  words,  the  charter  ipso  facto  brings  in  esse 
a  corporation  so  far  as  was  possible  for  the  legislature  to  cre- 
ate a  private  corporation.  In  October,  1866,  the  stockholders 
met  in  Chicago,  and  elected  a  board  of  directors,  and  organized 
the  corporation.  At  subsequent  meetings  lield  in  that  city, 
the  board  adopted  a  code  of  by-laws  for  the  government  of  the 
company,  and  procured  a  corporate  seal;  sold  large  amounts  of 
the  capital  stock;  acquired  real  estate  for  mining  purposes; 
caused  mining  leases  of  portions  of  the  same  to  be  executed; 
and  prosecuted  extensive  mining  operations.  In  July,  1867, 
by  a  resolution  adopted  by  the  board  of  directors,  the  presi- 
dent and  secretary,  or  either  of  them,  were  authorized  to  bor- 
row $15,000  in  the  name  of  and  for  the  use  of  the  company, 
at  a  rate  of  interest  not  exceeding  ten  per  cent,  for  three 
years;  and  to  secure  the  payment  of  the  loan,  either  of  said  of- 
ficers was  empowered  to  execute  under  the  corporate  seal,  ac- 
knowledge and  deliver  in  the  name  of  the  corix>ration,  a  mort- 
gage upon  its  real  estate,  and  at  the  same  time  to  execute  and 
deliver  a  promissory  note  with  the  mortgage,  and  as  a  collateral 
security  to  pledge  certificates  representing  7,000  shares  of  the 
stock  of  the  company.  A  note  and  mortgage  were  executed 
in  pursuance  of  this  resolution,  and  delivered,  as  is  claimed  by 
the  plaintifi*,  to  Richard  S.  Law,  the  mortgagee  therein  named, 
to  secure  the  payment  of  a  loan  of  $16,000.    There  is  no  dis- 
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pute  about  these  various  acts  showing  an  acceptance  and  user 
of  the  rights  and  franchise^  granted  by  the  charter,  and  the 
question  is,  Can  the  corporation  repudiate  its  contracts  on  the 
ground  that  its  oflScers  who  executed  them  on  its  behalf  were 
chosen  at  a  meeting  held  beyond  the  limits  of  this  state?  If 
this  were  a  case  of  first  impression,  we  should  say  upon  prin- 
ciple the  company  was  estopped  from  availing  itself  of  any 
such  defense  to  defeat  a  recovery  on  its  contracts;  but  the 
cases  cited  in  the  brief  of  counsel  for  the  plaintiff  show  that 
such  a  view  is  amply  sustained  by  authority.  These  cases 
will  not  be  particularly  referred  to  in  this  opinion,  but  they 
will  be  found  fully  to  sustain  the  proposition  that  where  a 
company  has  assumed  to  exercise  the  franchises  conferred  by 
its  cliarter  as  this  has  done,  it  becomes  a  corporate  body  de 
facto^  and  the  acts  of  its  officers  are  binding  upon  the  corpora- 
tion. The  company  ought  not  to  be  permitted  to  say,  in  de- 
fense of  an  action  upon  its  contracts  entered  into  imder  such 
circumstances,  that  it  had  no  legal  existence  when  the  con- 
tracts were  executed,  or  that  its  officers  were  not  duly  elected 
or  appointed.  "We  have  commented  upon  the  fact  that  the 
charter  created  a  private  corporation  so  far  as  it  was  possible 
for  the  legislature  to  bring  one  m  esae^  and  constituted  the 
corporators  a  board  of  directors  without  further  action.  Our 
conclusion  upon  this  point,  therefore,  is,  that  though  the  first 
meeting  of  the  stockholders  to  elect  directors  was  held  in 
Chicago,  this  fact  does  not  render  the  note  and  mortgage  void 
as  against  the  corporation. 

Again,  it  is  said  the  plaintiff  is  not  an  innocent  purchaser 
of  the  note  and  mortgage  for  value,  and  consequently  is  charge- 
able with  all  equities  existing  between  the  mortgagee, 
Kichard  S.  Law,  and  the  corporation.  The  plaintiff  de- 
rived title  to  these  securities  from  Law,  who  acted  as  superin- 
tendent and  general  managing  agent  of  the  business  and  affairs 
of  the  coqwration.  The  note  and  mortgage  were  executed  and 
delivered  to  Law  for  the  purpose,  as  expressed  upon  the  face  of 
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the  inBtrumeiits,  of  securing  to  him  tlie  payment  of  $15,000 
which  he  had  loaned  the  company.  It  is  said  that  Law  really 
made  no  loan  to  the  company  and  gave  no  consideration  for 
the  securities,  and  furthermore  that  ho  had  been  guilty  of  a 
fraud  in  his  dealings  with  the  company  in  that  he  falsely  repre- 
sented that  he  had  paid  Dr.  Lee  $25,000  for  a  tract  of  land 
purchased  of  him,  and  had  a  credit  for  that  amount  in  his  ac- 
count rendered,  when  in  fact  he  had  paid  only  $10,000.  It  is 
not  deemed  necessary  to  examine  the  testimony  in  detail  for 
the  purpose  of  seeing  whether  it  warrants  any  such  conclusions 
from  the  facts  proven.  It  is  sufficient  to  say,  whatever  may 
be  the  exact  state  of  the  account  between  Law  and  the  com- 
pany, and  whatever  may  be  the  truth  in  regard  to  the  alleged 
fraud,  that  the  note  and  mortgage  purport  to  have  been  given 
for  a  loan  of  $15,000  made  when  they  were  executed;  and 
there  is  not  a  fact  or  circumstance  shown  which  would  charge 
the  plaintiff  with  either  actual  or  constructive  notice  of  any 
existing  equities  between  th^  original  parties,  or  of  any  in- 
firmity in  Law's  title.  It  is  the  settled  rule  of  this  court,  that 
a  negotiable  promissory  note,  secured  by  a  mortgage,  stands 
upon  the  same  footing  as  other  negotiable  paper,  and  that  an 
innocent  purchaser  thereof  before  maturity  is  to  be  protected. 
Oroft  V.  Bvmster^  9  Wis.,  503;  Cornell  v.  HicJiens^  11  id., 
353;  Oroshyv.  Rovh^  16  id.,  616;  AndrewB  v.  Hart^  17  id., 
297;  Bange  v  Flmt^  25  id.,  544.  So  that  the  case,  so  far  as 
the  question  of  consideration  is  concerned,  comes  within  the 
familar  principle  that  a  sufficient  consideration  of  the  note  and 
mortgage  as  between  Law  and  the  company  must  be  conclu- 
sively presumed.  It  is  said  that  when  Law  was  first  intro- 
duced to  tbe  plaintiff  sometime  in  1867,  it  was  not  as  a  money 
lender,  but  as  a  borrower,  and  that  this  circumstance  was  suf- 
ficient to  create  suspicion  or  to  put  the  plaintiff  upon  inquiry 
in  regard  to  Law's  title.  But  we  can  attach  no  such  signifi- 
cance  to  that  fact.    The  fact  that  a  person  wishes  to  borrow 
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money  does  not  tend  to  prove  that  he  might  not  have  had 
money  to  loan  but  a  short  time  previously. 

Bat  it  is  further  objected  that  the  plaintiff  is  not  a  pur- 
chaser for  value.  It  appears  that  the  note  and  mortgage  were 
first  placed  in  the  plaintiff's  hands  as  collateral  security  for  the 
payment  of  notes  given  by  Law  for  moneys  loaned  him  by  the 
plaintiff,  and  also  to  indemnify  the  plaintiff  against  loss  on 
paper  he  had  indorsed  for  Law.  In  the  spring  of  1868,  the 
plaintiff  became  the  absolute  purchaser  of  the  note  and  mort- 
gage by  paying  an  additional  sum  of  $1,500,  and  by  discharg- 
ing Law's  indebtedness,  amounting  to  over  $7,000,  and  deliver- 
ing up  Law's  notes  and  securities  which  he  held  for  their  pay- 
ment. The  amount  of  such  securities  is  not  disclosed  in  the 
testimony.  But  still  the  facts  show  that  the  plaintiff  is  a 
purchaser  for  value  within  the  rule.  When  the  holder  takes 
paper  without  notice,  in  absolute  payment  of  a  preexisting 
debt,  and  surrenders  a  prior  note  or  other  security  held  for 
such  debt,  that  is  a  good  purchase  for  value  and  entitles  him 
to  protection.  Stevens  v,  CampheU^  13  "Wis.,  376.  And  it  is 
the  same  although  purchased  for  less  than  the  face  of  the 
paper  {Bange  v.  Flinty  stipra)^  unless  the  discount  is  so  great 
as  to  be  of  itself  evidence  of  nuzla^fides.  De  Witt  v.  Perhms^ 
22  Wis.,  473.  Nothing  of  the  kind  can  be  said  in  this  case. 
The  discount,  though  considerable,  is  probably  not  greater  than 
is  sometimes  made  on  securities  of  that  class  in  the  market  or 
in  the  usual  course  of  business.  There  was  also  pledged  as 
collateral  security  for  the  payment  of  the  note  and  mortgage, 
7,000  shares  of  the  capital  stock  of  the  company.  It  is 
claimed  that  the  plaintiff  is  bound  to  accept  this  stock  at  the 
rate  of  three  cents  on  the  dollar  of  ite  par  value  in  payment 
of  the  amount  due  him.  It  is  not  shown  that  there  was  any 
agreement  or  imderstanding  to  that  effect  between  the  parties, 
and  in  the  absence  of  such  an  agreement  we  know  of  no  prin- 
ciple of  law  which  compels  him  to  purchase  the  stock.    The 
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stock  doubtless  belongs  to  the  corporation  after  the  mortgage 
debt  is  paid.  It  is  also  suggested  that  the  plaintiff  has  con- 
verted the  stock  to  his  own  use,  because  he  voted  upon  it  at 
some  of  the  meetings  for  the  election  of  directors.  We  do  not 
think  that  act  was  attended  with  any  such  consequences.  It 
is  clear  that  the  plaintiff  had  the  right  to  retain  possession  of 
the  stock.  The  president  of  the  company  testifies  that  he 
knew  that  the  plaintiff  held  stock  as  collateral  security  for 
the  payment  of  the  mortgage  debt;  and  he  practically  admits 
that  he  requested  the  plaintiff  to  be  present  at  the  stockhold- 
ers' meeting  in  November,  1870,  and  vote  upon  his  stock. 
But  even  if  the  act  were  unexplained,  yet  we  are  unable  -to 
perceive  any  ground  for  saying  that  voting  upon  the  stock 
under  the  circumstances  amounted  to  a  conversion  of  it 

Moreover  it  is  insisted  that  the  note  and  mortgage  are  void 
because  the  officers  of  the  corporation  had  exhausted  their 
power  by  executing  to  the  defendant  Howard  the  precise  note 
and  mortgage  contemplated  in  the  resolution  authorizing  them 
to  act.  The  answer  to  this  objection  is,  that  the  overwhelming 
weight  of  testimony  shows  that  the  Howard  mortgage  is  sub- 
sequent in  date  and  inferior  in  equity  to  the  plaintiff's  mort- 
gage —  even  if  it  has  any  validity  whatever.  But  we  do  not 
enter  upon  the  consideration  of  the  question  whether  or  not 
the  Howard  mortgage  is  a  valid  lien,  because  the  pleadings  do 
not  raise  that  issue.  In  his  answer  Howard  asks  that  the 
plaintiff's  mortgage  be  adjudged  null  and  Void,  and  that  his 
mortgage  be  declared  the  only  valid  lien  upon  the  premises. 
The  corporation  does  not  contest  the  validity  of  the  Howard 
mortgage,  nor  seek  any  relief  in  respect  to  it.  The  only  ques- 
tion therefore  is,  whether  the  lien  of  the  Howard  mortgage  is 
prior  and  paramount  to  the  lien  of  the  plaintiff^s  mortgage; 
and  upon  that  question  we  have  indicated  the  view  that  it  was 
not.  On  the  pleadings  and  evidence,  the  court  should  have 
entered  the  usual  judgment  of  foreclosure  of  the  plaintiff's 
mortgage,  and  ordered  a  sale  of   the  mortgaged  premises. 
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The  court,  however,  not  only  granted  that  relief,  bnt  also  pro- 
ceeded to  adjudge  the  Howard  mortgage  null  and  void  for  all 
purposes  whatever,  thus  clearly  going  beyond  the  issues  in  the 
case.  The  judgment  of  the  circuit  court,  for  this  error,  must 
therefore  be  reversed:  and  the  cause  must  be  remanded  to  that 
court  with  directions  to  enter  a  judgment  in  conformity  to  the 
prayer  of  the  complaint. 

We  cannot  take  leave  of  this  case  without  expressing  our  great 
dissatisfaction  at  the  manner  in  which  it  has  been  presented  for 
our  consideration.  The  rules  require  the  briefs  on  both  sides 
to  contain  a  succinct  statement  of  so  much  of  the  record  as  is 
essential  to  an  tmderstanding  of  the  questions  discussed.  Of 
course,  there  should  not  only  be  a  statement  of  the  substance 
of  the  pleadings  when  questions  arise  upon  them,  but  also  of 
the  leading  facts  established  by  the  evidence  where  questions 
of  fact  are  to  be  determined.  In  this  case  there  was  a  great 
neglect  or  failure  to  conform  to  the  rule  in  that  regard.  The 
printed  case  likewise  contains  much  immaterial  matter,  and 
might  and  should  have  been  greatly  abridged  and  condensed. 
It  is  quite  imi)Ossible  for  this  court  to  transact  the  business 
coming  before  it  without  an  observance  by  the  bar  of  the 
rules,  in  the  preparation  of  their  briefs  and  cases.  It  is 
painful  for  the  members  of  the  court  to  recur  so  frequent- 
ly to  this  subject  as  they  have  been  compelled  to  do.  And  it 
might  as  well  be  understood  that  in  the  future  we  shall  enter 
upon  the  examination  of  no  case  where  the  failure  to  comply 
with  the  rules  is  so  marked  as  in  this  case,  but  shall  peremp- 
torily dismiss  the  appeal  or  writ  of  error. 

By  the  Court,  —  The  judgment  of  the  circuit  court  is  re- 
TBrsed,  and  the  cause  is  remanded  with  directions  to  enter  the 
proper  judgment  of  foreclosure  as  above  indicated. 
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Injunction:  Trespass:  Destruction  op  Fruit  and  Ornamental 
Trees.  (1)  When  injury  irreparable^  and  when  enjoined,  ^  (2)  Threat- 
ened destruction  qf  fruit  and  ornamental  trees  hy  city  and  its  street  com- 
misioner,  held  ground  for  injunction  against  both,  (3)  Right  to  damages 
not  decided, 

1.  An  injury  is  irreparahUy  and  will  be  enjoined,  if  of  such  a  nafcore  that  it 

cannot  be  adequately  compensated  in  damages,  or  cannot  be  measured 
by  any  certain  peconiaiy  standard. 

2.  The  complaint  alleges  that  plaintiff  owns  certain  lots  in  the  defendant  city, 

upon  which  his  dwelling  house  is  situate,  which  aie  enclosed  with  fences, 
and  entirely  surrounded  by  what  purport  to  be  public  stzeets,  and  have 
growing  upon  them  many  fruit  and  ornamental  trees  and  much  shrub- 
bery, of  several  years'  growth  and  of  great  value,  greatly  enhancing  the 
value  of  the  lots;  and  that  such  lots  have  been  so  enclosed  for  twenty- 
five  years;  and  it  alleges  fects  showing  that,  unless  enjoined,  the  street 
commissioner  of  said  city  (who  is  also  made  a  defendant)  will,  by  order 
of  the  oommon  council,  destroy  said  fences,  on  the  ground  that  they  en- 
croach upon  the  public  streets,  and  will  dig  up  and  destrt^  many  of  said 
fruit  and  ornamental  trees,  and  expose  the  remainder  to  be  destrp3red  for 
want  of  fences,  whidi,  it  is  alleged,  will  be  to  plaintiff's  '*  great  and  ir- 
reparable damage.''  It  is  further  alleged,  that  said  fences  do  not  en- 
croach upon  the  public  streets,  and  that  the  defendants  have  no  right  to 
do  the  acts  threatened.  Prayer,  for  an  ii^'unction  and  for  damages.  Held^ 
on  demurrer, 

(1)  That  the  complaint  states  a  good  gfround  for  an  iigunction  against 
both  defendants. 

(2)  That  there  is  no  miiq'oinder  of  causes  of  action,  nor  defect  of 
parties. 

3.  Whether  the  complaint  states  a  cause  of  action  for  damages,  is  not  de- 
cided. 

APPEAL  from  the  Circuit  Court  for  Iowa  County. 

The  complaint  alleges  that  plaintiff  is  the  owner  in  fee  and 
in  actual  possession  of  certain  lots  in  the  defendant  city,  on 
wliich  his  dwelling  house  is  situated;  that  the  lots  are  in- 
closed with  fences,  and  entirely  surrounded  by  what  purport 
to  be  public  streets;  that  standing  and  growing  upon  such 
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lots  are  a  great  many  fruit  and  ornamental  trees  and  mnch 
shrubbery  of  several  years'  growth  and  cultivation,  and  of 
great  value,  and  which  greatly  enhance  the  value  of  the  lots; 
and  that  such  lots  have  been  bo  inclosed  for  twenty-five  years. 
It  further,  alleges  that  the  authorities  of  the  defendant  city 
claim  that  such  fences  encroach  upon  the  public  streets;  that 
the  common  council  of  the  city  has  ordered  the  defendant 
Weidenfeller^  who  is  the  street  commissioner  thereof,  to  re- 
move all  obstructions  from  the  streets  unless  the  persons  en- 
croaching upon  the  streets  remove  the  same  within  a  specified 
time;  and  that  such  commissioner  threatens  to,  and,  unless 
restrained  by  the  court,  will  destroy  the  plaintiffs  said  fences, 
and  will  dig  up  and  destroy  many  of  his  said  fruit  and  orna- 
mental trees,  and  expose  the  balance  thereof  to  be  destroyed 
for  want  of  fences,  to  his  "  great  and  irreparable  damage." 
It  further  alleges  that  such  fences  do  not  encroach  upon  the 
public  streets  of  the  city,  and  that  the  defendants  have  no 
right  to  remove  the  same  or  to  dig  up  or  destroy  the  plaint- 
iffs trees,  etc.  Prayer,  for  a  perpetual  and  also  a  temporary 
or  provisional  injunction,  restraining  the  defendants  from  do- 
ing the  threatened  mischief,  and  for  damages  and  costs. 

The  defendants  demurred  jointly  to  the  complaint,  on  the 
grounds,  1.  That  there  is  a  defect  of  parties  defendant;  2. 
That  several  causes  have  been  improperly  united;  and,  8. 
That  the  complaint  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action. 

The  demurrer  was  overruled;  and  the  defendants  appealed. 

Jf.  Jf.  Cothren^  for  appellants: 

It  appears  on  the  face  of  the  complaint  that  the  defendant 
Weidenfeller  has  no  interest  whatever  in  the  action,  being 
only  the  agent  of  the  city,  appointed  under  its  charter.  Sec. 
16,  ch.  287,  Laws  of  1878.  The  municipality  alone  is  liable 
to  respond  in  damages  for  injuries  to  persons  or  property 
caused  by  its  officers  or  agents  in  making  public  improve- 
ments. Squiers  v.  Neeaah^  24  Wis.,  588;  Harper  v.  Mil- 
Vol.  XXXIX. -11 
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waukee^  30  id.,  866;  Dillon  on  Munic.  Corp.,  §§  766,  769,  and 
cases  cited  in  notes  to  sees.  772,  778,  789;  P.  &  L,  Laws  of 
1857,  chaps.  5  and  6,  p.  216 ;  Laws  of  1873,  chaps.  4  and  6, 
p.  526.  2.  That  the  complaint  does  Hot  state  a  cause  of  ac- 
tion because  it  does  not  allege  any  title  in  the  plaintiff  to  the 
land  which  the  city  proposes  to  open  and  improve  as  a  part  of 
its  public  streets.  Upon  this  point  counsel  argued  at  length, 
(1)  That  the  complaint  does  not  directly  allege  that  plaintiff 
has,  or  that  the  city  has  not,  title  to  the  particular  land  in  dis- 
pute. (2)  That  the  fences  spoken  of  are  not  alleged  to  have 
been  maintained  where  they  are  for  twenty  years  hy  the 
plaintiff  and  his  grantors^  or  by  any  other  person  adversely 
to  the  city;  nor  does  it  appear  that  they  wore  not  erected  and 
maintained  by  the  city  for  its  own  purposes.  (3)  That  if  said 
land  was  included  in  the  public  streets  as  originally  platted, 
the  city  acquired  not  the  title  but  an  easement  only,  and  there 
could  be  no  adverse  possession  of  an  easement.  (4)  That  it 
appears  from  the  complaint  that  the  public  have  been  in  pos- 
session of  all  the  streets  bounding  plaintiff^s  lots,  for  at  least 
apart  of  their  width,  during  the  whole  period;  and  that  the 
public  are  not  bound  to  repair  and  keep  in  repair  a  street  for 
its  whole  width,  unless  that  is  necessary  for  the  accommoda- 
tion of  public  travel,  and  by  their  neglect  to  repair  for  the 
entire  width  they  lose  no  right  to  the  part  not  repaired. 
Dillon  on  Mun.  Corp.,  §  527. 

The  case  was  submitted  for  the  respondent  on  the  brief  of 
Wilson  (&  Jones,  who  contended,  1.  That  there  was  no  de- 
fect of  parties.  R  S.,  ch.  122,  sec.  22;  17  N.  Y.,  592;  26 
Wis.,  215,  540;  29  id.,  515.  2.  That  there  was  no  misjoinder 
of  causes  of  action.  The  cause  of  action  is  an  alleged  injury 
suffered  by  plaintiff  from  defendants'  threats  to  destroy  his 
property.  The  causes  of  action  are  not  increased  by  plaintiff's 
asking  for  an  injunction;  nor  does  this  affect  his  right  of 
action.  3.  That  the  facts  stated  constitute  a  cause  of  action. 
When  great  and  irreparable  damage  is  likely  to  occur  from 
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threatened  trespass,  it  is  better  to  begin  suit  and  stay  the  tres- 
pass, than  to  permit  it  to  be  committed  and  afterwards  sue  for 
damages;  and  the  courts  will  eiyoin  in  such  cases.  Kerr  on 
Injunctions,  295.  4.  That  where  a  complaint  states  a  cause 
of  action  against  one  or  some  of  several  defendants,  a  joint 
demurrer  by  all  the  defendants  for  insufficiency  of  facts,  or 
for  a  defect  of  parties,  can  not  be  sustained.  People  v. 
Mayor  of  JV.Y.y  28  Barb.,  240.  5.  That  a  highway  or  street 
may  be  lost  by  nonuser  and  adverse  occupancy.  Washb.  Eas., 
640,  642;  Teakle  v.  Nace,  2  Whart.,  123;  16  Wend.,  631;  23 
Vt.,  48;  29  Barb.,  396;  12  K  T.,  2;  Dillon  on  Mun.  Corp., 
§  529  and  note,  and  §  533.  6.  That  the  erection  of  a  fence 
upon  a  street  is  a  positive  denial  of  the  rights  of  the  public 
{Jones  V.  DaviSy  35  Wis.,  376),  and  the  complaint  shows  suffi- 
ciently a  continuous  adverse  possession;  especially  as  it  is  to 
be  construed,  under  the  code,  liberally,  with  a  view  to  sub- 
stantial justice  between  the  parties.    R.  S.,  ch.  125,  sec.  21. 

Lyon,  J.  It  is  sufficiently  averred  in  the  complaint  that 
the  defendant  Weidenfellery  acting  under  the  authority  and 
orders  of  the  regularly  constituted  authorities  of  the  defend- 
ant city,  is  about  to  destroy  fences,  fruit  and  ornamental  trees 
and  shrubbery  standing  and  growing  upon  premises  owned  by 
the  plaintiff  and  occupied  by  him  as  his  residence  and  home- 
stead; tliat  the  pretense  for  so  doing  is  that  such  fences,  trees 
and  shrubbery  are  within  the  limits  of  public  streets;  but 
that  such  pretense  is  unfounded  in  fact,  and  the  defendants 
have  no  lawful  authority  to  do  the  threatened  acts. 

On  the  facts  averred  it  is  clear  that  the  plaintiff  is  entitled 
to  an  injunction  as  prayed  in  the  complaint.  It  is  quite  true 
that  the  courts  will  not  interfere  by  injunction  to  restrain  the 
committing  of  a  mere  trespass,  for  which,  if  committed,  the 
recovery  of  damages  in  an  action  at  law  would  be  an  adequate 
remedy.  It  is  also  true  that  the  courts  will  interfere  by  in- 
junction and  prevent  a  threatened  injury,  which,  if  inflicted, 
will  be  irreparable. 
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.  An  injury  is  irreparable  when  it  is  of  such  a  nature  that 
the  injured  party  cannot  be  adequately  compensated  therefor 
in  damages,  or  when  the  damages  which  may  result  therefrom 
cannot  be  measured  by  any  certain  pecuniary  standard.  High 
on  Injunctions,  §  460  and  cases  cited.  It  is  said  by  Judge 
Story  that  "if  the  trespass  be  fugitive  and  temporary,  and 
adequate  compensation  can  be  obtained  in- an  action  at  law, 
there  is  no  ground  to  justify  the  interposition  of  courts  of 
equity.  Formerly,  indeed,  courts  of  equity  were  extremely 
reluctant  to  interfere  at  all,  even  in  regard  to  cases  of  repeated 
trespasses.  But  now  there  is  not  the  slightest  hesitation,  if 
the  acts  done  or  threatened  to  be  done  to  the  property  would 
be  ruinous  or  irreparable,  or  would  impair  the  just  enjoyment 
of  the  property  in  future."     2  Eq.  Jur.,  §  928. 

That  the  threatened  injuries  which  this  action  was  brouglit 
to  prevent,  would,  if  inflicted,  be  irreparable^  in  the  legal  ac- 
ceptation of  that  term,  and  would  greatly  impair  the  just  en- 
joyment of  the  plaintiflPs  property,  is  perfectly  well  settled. 
No  one  will  seriously  contend  that  a  money  compensation  is 
an  adequate  remedy  for  the  loss  of  the  trees  and  shrubbery 
which  the  complaint  avers  the  defendants  threaten  to  destroy; 
and  it  would  be  a  denial  of  justice  were  the  courts  to  refuse 
the  plaintiff  the  protection  he  asks,  and  thus  permit  his  home 
to  be  permanently  despoiled.  Sec  High  on  Injunctions,  §  467 
and  cases  cited. 

We  think  the  complaint  states  a  cause  of  action  against  both 
defendants,  and  that  there  is  no  misjoinder  of  causes  of  action, 
and  no  defect  of  parties.  We  do  not  decide  whether  or  not 
the  complaint  states  facts  sufficient  to  entitle  the  plaintiff  to 
recover  damages,  but  only,  that  if  the  averments  therein  con- 
tained are  true,  he  is  entitled  to  the  injunction  prayed. 

By  the  Court.  —  Order  affirmed. 
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Hopkins  ts,  Hopkins.    (First  AppeaL) 
Presumption  an  AppeaL 

On  appeal  from  a  judgment  of  diyoroe,  where  there  was  no  appcaxaiioe  in  the 
trial  ooQit  by  the  defendant  before  judgment,  and  no  bill  of  exceptions, 
this  court  cannot  review  the  evidence  (taken  before  a  referee);  and,  if  the 
complaint  states  a  good  ground  for  divorce,  must  presume  that  the  evi- 
dence was  sufficient  to  sustain  it. 

APPEAL  from  the  Circuit  Court  for  Dodge  County. 

A.  Scott  Sloariy  for  appeUant. 

Submitted  for  the  respondent  on  the  brief  of  H.  W.  Lander. 

Cole,  J.  This  is  an  appeal  from  a  judgment  of  divorce. 
The  defendant,  though  personally  served  with  summons, 
made  no  appearance  in  the  action.  His  counsel  now  claims 
that  the  evidence  taken  before  the  referee  did  not  warrant  a 
divorce  from  the  bond  of  matrimony.  "Whether  it  did  or  not 
we  cannot  determine,  because  the  evidence  is  not  before  us 
for  review.  There  is  nothing  brought  up  on  the  appeal  but 
the  record  proper,  which  does  not  include  the  report  of  the  ref- 
eree who  took  the  testimony  upon  which  the  divorce  was 
granted.  Krcmse  v.  Kravse^  23  "Wis.,  354.  The  complaint  cer- 
tainly states  a  good  ground  for  a  divorce;  and  we  must  pre- 
sume that  the  matters  alleged  were  established  by  sufficient 
and  satisfactory  evidence.  And,  as  there  is  no  error  upon  the 
record,  the  judgment  of  the  circuit  court  must  be  affirmed. 

By  the  Cowrt, — Judgment  affirmed. 
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Hopkins  ya  Hopkins.    (Second  Appeal.) 
Superfluous  Appeal. 

1.  A  party  ought  not  to  be  permitted  to  bring  two  appeals  to  obtain  that 

which  he  can  obtain,  if  at  aJl,  upon  one. 

2.  Defendant's  appeal  from  an  order  refusing  to  set  aside  or  modify  a  judg- 

ment of  diY(»oe,  is  dismissed,  for  the  reascm  that  he  has  also  appealed 
from  an  order  denying  a  subsequent  motion  to  set  aside  or  modify  the 
same  judgment,  coveiing  the  ground  of  the  first  motion  as  well  as  addi- 
tional ground. 

APPEAL  from  the  Circuit  Court  for  Dodge  County. 

A.  Scott  Sloan^  for  appellant. 

Submitted  for  the  respondent  on  the  brief  of  H.  W.  Lander. 

Cole,  J.  This  is  an  appeal  from  an  order  dated  January 
16, 1876,  refusing  to  set  aside  or  modify  the  judgment  of  di- 
vorce in  certain  particulars  on  the  application  of  the  defend- 
ant. At  a  subsequent  day  the  defendant  made  another  motion 
to  set  aside  the  judgment,  or  for  a  modification  of  its  provis- 
ions, covering  the  same  ground  as  that  embraced  in  the  first 
motion,  as  well  as  additional  ground.  He  has  likewise  taken 
an  appeal  from  the  second  order,  which  is  disposed  of  at  the 
same  time  with  the  present  one. 

It  is  very  apparent  that  a  consideration  of  the  first  order  is 
wholly  unnecessary.  The  defendant  can  obtain  all  the  relief 
to  which  he  is  entitled  on  the  appeal  from  the  second  order. 
And  this  appeal  will  therefore  be  "  dismissed  upon  the  ground 
that  a  party  ought  not  to  be  permitted  to  bring  two  appeals 
to  obtain  that  which  he  can  obtain,  if  at  all,  upon  one." 
Yomig  V.  Oroner^  22  "Wis.,  206. 

By  the  Qmrt.  — Appeal  dismissed. 
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Hopkins  vs.  Hopkins.    (Third  Appeal.) 

Dtvobcb:  Custody  of  Childbbn.  Alimont.  (1)  Collusion  between  hus- 
band and  wife  to  procure  divorce,  a  fraud  upon  the  court.  (2)  Effect  of 
husband's  agreement  not  to  oppose  divorce,  not  decided.  (3)  Burden  of 
proof  on  party  seeking  to  set  aside  divdrce.  (4)  Courts  limited  to  statu* 
tory  powers  in  divorce  cases,  (5)  Court  can  not  give  custody  of  chUd' 
ren  to  stranger.    (6)  Amount  of  alimony, 

1.  A  ooUusiYe  agreement  between  husband  and  wife  to  procure  a  divorce 

when  no  breach  of  matidmoniaL  duty  had  been  copamitted,  would  be  a 
fraud  upon  the  court. 

2.  Whether  an  agreement  by  the  husband  not  to  oppose  the  granting  of  the 

divorce  to  the  wife,  and  to  pay  a  stipulated  sum  for  alimony,  would 
be  a  fraud  upon  the  law,  and  a  sufficient  ground  for  setting  aside  the 
divorce,  is  not  here  decided. 
8.  One  who  seeks  to  have  a  judgment  of  divorce  set  aside  upon  the  ground 
of  fraud  or  collusion  in  procuring  it,  has  the  biurden  of  proof;  and  in  this 
case  the  proof  is  insufficient. 

4.  Courts  of  law  or  equity  in  this  countiy,  in  matters  of  divorce,  have  only 

the  power  conferred  on  them  by  statute. 

5.  In  actions  for  divorce,  courts  of  this  state  have  no  authority  to  take  the 

custody  and  control  of  the  child  from  both  parents,  and  give  it  to  a 
stranger. 

6.  It  appearing  that  defendant's  property  is  worth  only  $7,575,  and  that  his 

income  is  small  and  uncertain,  this  court  regards  an  award  of  |3,000  ali- 
mony to  the  plaintiff  as  excessive,  although  defendant  once  offered  to  pay 
that  amount;  and  it  directs  the  judgment  to  be  modified  so  as  to  award 
only  $2,000. 


APPEAL  from  the  Circuit  Court  for  Dodge  County. 

This  was  an  action  for  divorce  brought  by  the  wife  against 
the  husband,  in  which  judgment  was  had  by  default.  De- 
fendant made  two  several  motions  to  set  aside  or  modify  the 
judgment  as  to  the  custody  of  the  children,  and  on  the  ground 
of  excessive  alimony.  The  facts  are  stated  in  the  opinion. 
Both  motions  were  denied;  and  the  present  appeal  is  from 
the  second  motion,  dated  April  23, 1876. 
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A.  Scott  Sloauy  for  appellant: 

1.  The  judgment  should  be  set  aside  for  fraud  and  imposi- 
tion on  the  court  in  using  its  process  to  effect  a  fraud  on  defend- 
ant. Johnson  V.  Coleman^  23  Wis.,  452,  454;  Edson  v.  Ed- 
Sony  108  Mass.,  590;  Adams  v.  Adams,  51  N.  H.,  388. 
Defendant  made  an  agreement  with  plaintiff's  attorney  as 
to  the  amount  of  alimony  and  disposition  of  the  child- 
ren, and  this  agreement  is  not  disputed.  Relying  on  plaint- 
iff to  carry  out  its  terms,  defendant  made  no  defense  to 
the  action;  and  plaintiff  obtained  the  judgment  contrary  to 
such  agreement.  2.  The  judgment  should  also  be  set  aside  for 
collusion.  Bishop  on  M.  &  D.  (4th  ed.),  §  761 ;  Freeman  on 
Judgments,  §  250.  The  evidence  shows  that  the  parties  coUu- 
sively  agreed  to  a  divorce,  and  the  terms  thereof.  Such  agree- 
ment was  against  the  policy  of  the  law,  and  should  not  be 
sustained,  especially  when  one  of  the  parties,  by  means  there- 
of, has  gained  an  undue  advantage  over  the  other.  3.  Tlie 
amount  of  alimony  is  excessive.  William^s  v.  Williams^  29 
Wis.,  517;  Moul  v.  Mouly  30  id.,  203.  4.  It  is  proper  prac- 
tice  to  proceed  by  motion  to  set  aside  or  modify  the  judgment. 
Divorce  cases,  in  this  respect,  are  governed  by  the  same  rules 
as  other  cases.  Edson  v.  Edson^  108  Mass.,  591;  Weather^ 
lee  V.  Weatherhee^  20  Wis.,  500. 

The  cause  was  submitted  for  the  respondent  on  the  brief  of 
JjT.  W.  LandeVy  who  contended,  1.  That  the  allowance  of  $3,000 
for  alimony  was  proper,  since  this  was  the  defendant's  own 
offer,  and  he  knew  the  situation  of  his  property  and  how 
much  he  was  able  to  pay.  2.  That  the  circuit  court  had  the 
undoubted  right,  under  the  statute,  to  change  the  custody  of 
the  children.     R.  S.,  ch.  Ill,  sees.  19,  20. 

Cole,  J.  The  moving  papers  used  in  support  of  the  second 
rule  to  show  cause  why  the  judgment  of  divorce  should  not 
be  vacated,  or  modified  in  certain  particulars,  present,  as  it 
seems  to  us,  no  case  for  setting  aside  the  judgment.     It  is 
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claimed  that  the  affidavits  show  that  the  judgment  was  ob- 
tained in  pursuance  of  a  collusive  agreement,  or  by  fraud  and 
imposition  practiced  upon  the  defendant  But  this  position 
is  clearly  not  sustained  by  anything  found  in  the  record.  It 
is  true,  the  defendant  states  in  substance,  in  his  affidavit,  that 
at  the  time  the  action  was  commenced,  he  was  sick  and  im- 
able  to  attend  to  business;  that  he  put  in  no  answer  and  en- 
tered no  appearance  in  the  cause;  that  he  saw  the  attorney  of 
the  plaintiff  by  the  appointment  of  such  attorney,  and  entered 
into  ar  agreement  with  him  concerning  the  suit  and  the  amount 
of  alimony  which  was  to  be  paid  the  plaintiff  upon  the  divorce 
being  granted,  and  also  in  respect  to  what  articles  of  personal 
property  or  household  furniture  the  plaintiff  should  receive; 
and  that  he  then  agreed  not  to  oppose  the  granting  of  a  divorce. 
But  all  this  is  flatly  contradicted  by  the  plaintiff  in  her  affida- 
vit, who  positively  denies  that  she  ever  made  any  agreement  or 
had  any  understanding  with  the  defendant  of  any  kind  in  ref- 
erence to  the  suit,  or  in  respect  to  the  amount  of  alimony 
which  she  was  to  receive,  or  in  regard  to  the  custody  of  the 
children;  and  she  expressly  denies  that  she  ever  authorized 
her  attorney  or  any  other  person  to  make  any  agreement  or  to 
have  any  understanding  concerning  the  action,  except  as  stated 
by  her  in  a  subsequent  part  of  her  affidavit,  which  is  not  ma- 
terial on  this  point  The  burden  of  proving  the  fraud  or  col- 
lusive agreement  was  upon  the  defendant;  and  it  is  certainly 
impossible  to  say  that  he  has  established  the  fact  that  he  was 
in  any  wise  imposed  upon,  or  that  any  collusive  agreement 
was  entered  into  in  respect  to  the  divorce.  We  are  therefore 
relieved  from  considering  the  question  whether  an  agreement 
not  to  oppose  the  granting  of  a  divorce,  and  to  pay  a  stipulated 
sum  for  dimony,  would  amount  to  a  fraud  upon  the  law,  and 
constitute  a  sufficient  grotmd  for  setting  aside  the  divorce.  It 
is  sufficient  to  say  that  no  such  case  has  been  established  by 
the  evidence;  nor  have  any  circumstances  been  shown  from 
which  fraud  in  respect  to  the  divorce  can  be  inferred.    As  a 
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matter  of  course,  a  coUusive  agreement  between  the  parties  to 
procure  a  divorce  when  no  breach  of  matrimonial  duty  had 
been  committed,  would  be  a  fraud  upon  the  court  and  could 
not  be  sanctioned.  But  that  is  not  the  case  before  us;  and 
therefore  the  application  to  set  aside  the  judgment  may  be 
dismissed  with  the  remark  that  no  reason  whatever  was  shown 
for  granting  that  relief. 

The  original  judgment  of  divorce  TV'as,  however,  modified 
in  some  of  its  provisions.  The  court  ordered  that  the  custody 
of  the  boy,  Emery  E.  Hopkins,  which  was  awarded  the  plaint- 
iff, should  be  given  to  the  defendant.  No  complaint  is  made 
of  this  modification  of  the  judgment.  The  court  further  or- 
dered that  the  custody  of  the  daughter,  Rosa  Ann  Hopkins, 
which  had  been  originally  given  to  the  plaintiff,  should  be 
taken  from  both  parents  and  awarded  to  Andrew  WiUard,  who 
was  appointed  her  guardian  for  a  year,  and  was  entrusted 
with  the  care  and  control  of  her  person,  and  with  her  educa- 
tion and  support,  under  the  direction  of  the  court;  and  the 
defendant  was  ordered  to  pay  the  guardian  $250  a  year  for  the 
support  and  education  of  the  daughter.  It  seems  to  us  the 
court  had  no  authority,  in  this  action  for  a  divorce,  thus  to 
take  the  custody  and  control  of  a  child  from  both  parents  and 
give  it  to  a  stranger.  The  statute  provides  that  the  court, 
upon  adjudging  a  divorce,  may  make  such  further  judgment 
as  it  shall  deem  just  and  proper  concerning  the  care,  custody 
and  maintenance  of  the  minor  children  of  the  parties,  and 
may  determine  with  which  of  tbe  parties  the  children,  or  any 
of  them,  shall  remain,  having  due  regard  to  the  age  and  sex 
of  such  children.  Sec.  19,  ch.  Ill,  R.  S.  The  court  is  author- 
ized, on  the  petition  of  either  of  the  parties,  to  revise  and  alter 
such  judgment  concerning  the  care,  custody  and  maintenance 
of  the  children,  or  any  of  them,  and  make  a  new  judgment 
concerning  the  same,  as  the  circumstances  of  the  parents  and 
the  benefit  of  the  children  shall  require.  Sec.  20.  The  stat- 
ute evidently  contemplates  that  the  care  and  custody  of  the 


Digitized  by  VjOOQIC 


AUGUST  TEKM,  1876.  171 

Hopkins  vs.  Hopkiiis.    (Third  Appeal.) 

children  shall  be  awarded  to  one  or  both  of  the  parents,  due 
regard  being  had  to  the  age  and  sex  of  the  children,  and  to 
the  character,  occupation  and  circumstances  of  the  parent  or 
parents.  Welch  v.  Welchy  33  Wis.,  534.  It  is  a  general  prin- 
ciple of  the  law  of  divorce  in  this  country,  that  the  courts, 
either  of  law  or  equity,  possess  no  powers  except  such  as  are 
conferred  by  statute;  and  therefore  authority  for  the  action  of 
the  court  in  that  class  of  cases  must  be  found  in  the  statute, 
and  cannot  be  looked  for  elsewhere.  Barker  v.  Dayton^  28 
"Wis.,  367.  In  a  proceeding  for  the  appointment  of  a  chan- 
cery or  probate  guardian,  where  the  statutory  or  general  juris- 
diction of  the  court  is  invoked,  it  may  be  competent  for  the 
court  to  take  the  care  and  custody  of  an  infant  from  either  or 
both  of  the  parents,  and  award  it  to  a  third  person;  and  this  is 
sometimes  done  when  the  welfare  of  the  child  will  thereby  be 
subserved.  But  that  is  a  different  proceeding,  calling  into 
exercise  larger  power  and  discretion  than  the  proceeding  be- 
fore us.  Here  the  power  and  (Escretion  of  the  court  to  award 
the  care  and  custody  of  the  children  are  limited  to  the  parents ; 
and  to  one  or  the  other  should  the  custody  of  Eosa  Ann  Hop- 
kins have  been  given.  "We  are  unable  to  say,  upon  the  evi- 
dence before  us,  that  either  parent  is  unfit  to  be  entrusted  with 
that  charge;  but  this  matter  will  be  remitted  to  the  circuit 
court  for  the  exercise  of  its  discretion  in  view  of  all  the  cir- 
cumstances. If  the  care  and  custody  of  the  daughter  shall  be 
awarded  to  the  mother,  then  the  defendant  should  be  ordered 
to  pay  the  plaintiff  such  a  sum  for  her  support  as  may  seem 
just  and  proper. 

The  court  likewise  modified  the  judgment  in  respect  to  the 
household  furniture  and  other  articles  awarded  the  plaintiff. 
No  serious  complaint  is  made  of  the  judgment  as  it  now 
stands  in  that  regard,  and  we  are  inclined  to  think  it  is  right 
The  court  awarded  the  plaintiff  $8,000  alimony,  which  we  con- 
sider  an  tmdue  proportion  of  the  husband's  estate.  The  de- 
fendant has  made  a  statement  of  the  property  which  he  owned 
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when  the  Boit  vras  commenced  and  the  judgment  entered,  and 
has  affixed  to  it  a  valuation  which  amounts  in  the  aggregate 
to  the  sum  of  $7,575.  The  decided  weight  of  testimony  tends 
to  show  that  this  is  a  fair  valuation  of  his  property,  and  the 
income  or  profits  of  his  business  seems  to  be  small  and  rather 
uncertain.  In  view  of  these  facts  we  think  the  sum  of  $2,000 
is  all  the  defendant  should  be  required  to  pay  for  alimony. 
This  is  about  the  proportion  of  the  husband's  estate  which 
this  court  has  awarded,  so  far  as  any  rule  can  be  deduced  from 
the  cases  decided,  Colev,  Cole^  27  Wis.,  531;  Moul  v.  Movl^ 
30  id.,  203;  Williams  v.  Williams^  36  id.,  362.  The  defend- 
ant  will  be  required  to  pay  the  costs  of  these  appeals  in  this 
court,  and  also  the  costs  in  the  court  below.  The  payment 
of  the  $2,000  alimony  can  be  ordered  and  arranged  by  the 
court  so  as  not  to  be  unduly  burdensome  upon  the  defendant. 

The  counsel  for  the  plaintiff  lays  stress  upon  the  fact  that 
the  defendant  had  offered  to  pay  $3,000  as  alimony,  and  insists 
that  he  should  be  held  to  his  offer.  But  under  the  circum- 
stances we  do  not  feel  inclined  to  attach  much  importance  to 
the  proposition.  The  evidence  shows  what  the  defendant  is 
worth,  and  his  ability  to  earn  money,  and  upon  that  evidence 
alimony  is  awarded. 

It  follows  from  these  views  that  the  order  of  April  23, 1875, 
must  be  reversed,  and  the  cause  must  be  remanded  to  the  cir- 
cuit court,  with  directions  to  modify  the  original  judgment  of 
divorce  so  as  to  conform  to  this  opinion. 

By  the  Cov/rt.  —  It  is  so  ordered. 


Digitized  by  VjOOQIC 


AUGUST  TEEM,  1875.  173 


Tatee  vs.  Shepardaon.    (Croes  Appeals.) 


Taxes  vs.  Shepabdson.    (Cross  Appeals.) 

Practice.    (1,  4)  Trial  by  rrferee.    Exceptions  to  his  findings,    (2)  Res 

a^jndicata.    (S)  Waiter  of  objections  to  defect  of  parties  and  misjoinder 

of  causes, 
Eyidencb.    (5)  Note  and  receipt  on  settlement  construed:  their  {ffect  as  evi' 

dence,    (6)  Chech  not  evidence  of  loan  from  drawer  to  payee. 
Aocoukt:  Interest:  Offset.    (7)  Interest  on  account.    Offsetting  account 

against  note. 

1.  Where  a  case  has  been  referred  for  txial,  the  report  of  the  referee  is  final 

as  to  any  finding  of  isud  not  duly  excepted  to. 

2.  On  a  former  appeal  from  the  order  of  the  circuit  coort  setting  aside  the 

referee's  report,  upon  plaintiff's  exceptions  thereto,  and  ordering  another 
reference,  this  court  rererBed  the  order,  on  the  ground  that  **the  circuit 
court  should  have  reviewed  the  report,  and  the  questions  of  law  and 
feet  arising  upon  the  exceptions,*'  and  that  it  hrd  not  done  so;  and  tho 
cause  was  remanded  **£or  the  action  of  that  court  upon  the  report  and 
exceptions.'*  Held,  that  the  questions  raised  by  such  exceptions  are  not 
res  adjudicates  hj  virtue  of  such  former  dedsion. 
8.  The  action  being  for  the  balance  of  mutual  accounts,  one  of  the  items  wua 
for  services  rendered  by  a  law  firm  of  which  plaintiff  was  a  member,  and 
no  assignment  of  the  daim  to  him  was  shown.  No  oligections  were 
taken  to  the  item,  either  by  demurrer  or  answer,  on  the  ground  of  a  de- 
fect of  parties  plaintiff  or  a  mii^oinder  of  causes  of  action.  Heldy  that 
such  objections  were  tcaived, 

4.  The  referee  liaving  rejected  such  items,  and  defendant  having  excepted 

merely  to  his  failure  to  allow  $150  therefor,  the  court  erred  in  allowing 
more  than  that  sum. 

5.  Up(m  a  settlement  between  the  parties,  in  1849,  plaintiff  gave  defendant 

his  promissory  note,  in  the  usual  form,  for  $682.07,  and  took  defendant's 
receipt,  as  follows:  "Received  of  Peter  Yates ,  oa  settlement,  one  d(^ar 
in  full  of  all  demands  except  a  note  of  even  date  of  $682.07  and  the  rat 
trap."  Plaintiff  claims  that  the  note  represents  advances  made  by  de- 
fendant on  account  of  a  certain  engine,  here  called  the  "rat  trap; "  that 
the  agreement  was,  that  payment  should  be  made  only  out  of  the  profits 
thereof;  and  that  there  were  no  profits.  Defendant  claims  that  the  note 
was  given  unconditionally  for  the  balance  due  him  on  the  settlement. 
Held, 

(1)  That  the  note  is  in  terms  an  unconditional  promise  to  pay;  and 
the  legal  effect  of  the  receipt  is  the  same  as  though  it  had  specified  that 
the  note  was  given  defendant  in  full  settlement  of  all  the  bunness  trans- 
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actions  of  the  parties,  except  those  growing  out  of  the  engine  adven- 
tuie. 

(2)  That  the  other  evidence  being  balanced  (consisting  solely  of  the 
conflicting  testimony  of  the  parties),  and  the  burden  <^  proof  being  upon 
the  plaintiff,  he  must  be  held  liable  for  the  amount  due  on  the  note  by  its 
terms. 

6.  A  check  drawn  by  one  party  in  favor  of  the  other,  and  paid  to  him,  is  of 

itself  no  sufficient  evidence  that  the  sum  therein  named  was  a  loan  from 
the  drawer  to  the  payee. 

7.  Interest  not  being  allowable  on  plaintiff's  account  before  the  action  was 

conunenced  (Marsh  v.  Fraaer^  37  Wis.,  149),  such  account  cannot  be 
made  an  ofi&et  as  of  an  earlier  date  against  his  obligations  to  defendant, 
which  drew  interest  by  their  terms;  but  interest  on  the  full  amount  ci 
such  obligations,  at  the  rate  mentioned  therein,  must  be  computed  in  the 
first  instance  to  the  conmiencement  of  the  action.  And  plaintiff  was  en- 
titied  to  interest  at  the  statutory  rate,  between  the  conmiencement  of  the 
action  and  the  date  <^  the  referee's  report,  on  the  balance  found  to  have 
been  due  him  at  the  former  date. 

APPEALS  from  the  Circuit  Court  for  Milwavkee  County. 
These  appeals  were  submitted  by  both  sides  upon  briefs. 
E.  Mariner^  for  the  plaintiff. 
Carpenter  &  MurpJiey^  for  thej  defendant. 

Lyon,  J.  These  are  cross  appeals  from  a  final  judgment 
rendered  by  the  circuit  court  in  favor  of  the  defendant  for 
$334.07,  upon  the  report  of  a  referee  as  modified  by  that  court 
The  action  was  commenced  February  22, 1868,  and  involves 
the  necessity  of  stating  an  account  between  the  parties  of 
quite  large  business  transactions,  covering  a  period  of  nearly 
twenty  years.  These  accounts  were  kept  very  loosely;  indeed 
it  is  not  perceived  how  the  parties  could  well  have  confused 
them  more,  or  rendered  a  satisfactory  adjustment  of  them 
more  diflScult.  The  case  is  still  further  complicated  by  the 
fact  that  the  testimony  of  the  parties,  which  covers  the  whole 
account  of  each,  is  very  conflicting,  and,  looking  to  the  record 
alone,  it  is  diflScult  to  say  which  of  them  recollects  most  accu- 
rately the  transactions  involved  in  this  litigation.    To  state 
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the  acconnt  with  mathematical  accuracy  is,  under  the  circum- 
stances, an  impossibility.  Because  of  their  gross  and  per- 
sistent carelessness,  neither  party-  has  any  right  to  complain, 
however  the  action  may  result. 

The  case  has  been  examined  with  great  care;  indeed,  we 
fear  that  we  have  given  more  time  to  such  examination  than 
we  ought,  in  view  of  other  pressing  and  important  o£Scial  du* 
ties.  Upon  many  points  the  testimony  leaves  our  minds  in 
much  doubt  and  uncertainty;  yet,  with  the  aid  of  such  lights 
as  the  record  gives  us,  we  will  endeavor  to  state  the  accounts 
of  the  parties  upon  legal  principles,  and  strike  the  balance 
between  them.  No  extended  discussion  of  mere  questions  of 
fact  will  be  inflicted  upon  the  profession,  but  this  opinion  will 
be  confined  to  brief  discussions  of  questions  of  law  arising  in 
the  case  (and  these  are  not  numerous),  and  to  statements  of 
our  conclusions  on  questions  of  fact. 

The  report  of  the  referee,  before  whom  the  case  was  tried, 
is  final  as  to  any  fact  found  by  him  to  which  no  exception  was 
taken.  Such  report  will,  therefore,  be  taken  as  the  basis  of 
our  investigations,  and  no  objections  now  made  to  such  find- 
ings will  be  considered  unless  presented  by  proper  exceptions. 

And  here  a  preliminary  objection  may  as  well  be  disposed 
of.  The  circuit  court  once  made  an  order  setting  aside  the  re- 
port of  the  referee  and  ordering  another  reference,  upon  ex- 
ceptiouB  to  the  report,  taken  by  the  plaintiff.  On  appeal  to 
this  court,  the  order  was  reversed.  Counsel  for  the  defendant 
now  insists  that  by  the  decision  and  judgment  of  this  court 
on  such  appeal,  all  the  plaintiff's  exceptions  are  res  adjudiea- 
tm^  and  hence,  that  the  circuit  court  could  not  properly  modify 
the  report.  The  position  is  not  well  taken,  as  plainly  appears 
by  the  following  extract  from  the  opinion  of  this  court  on  re- 
versing such  order:  "The  circhit  court,  we  think,  should  have 
reviewed  the  report,  and  the  questions  of  law  and  fact  arising 
upon  the  exceptions  to  the  same.  Of  course,  in  the  present 
attitude  of  the  case,  this  court  cannot  review  the  exceptions, 
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they  never  having  been  considered  and  passed  upon  by  the 
court  below.  We  can  only  reverse  the  order  of  the  circuit 
court  setting  aside  the  report,  and  remand  the  cause  for  the 
action  of  that  court  upon  the  report  and  exceptions."  27 
Wis.,  244. 

The  referee  allowed  the  plaintiff's  account  against  the  de- 
fendant at  $4,373.47;  and  no  exception  on  behalf  of  the  lat- 
ter was  taken  thereto.  That  amount,  therefore,  cannot  be 
reduced,  nor  can  the  defendant  now  be  heard  to  object  that 
any  item  in  the  plaintiff's  account  was  improperly  allowed. 
But  I  think  it  is  proved  by  a  preponderance  of  the  testimony 
that  some  of  those  items  should  have  been  allowed  at  larger 
sums,  and  that  others,  which  were  rejected  by  the  referee, 
should  have  been  allowed. 

These  will  now  be  considered: 

1.  For  certain  professional  services  rendered  by  the  plaint- 
iff to  the  defendant  in  an  action  brought  by  the  city  of  Mil- 
waukee against  the  defendant  and  others,  the  referee  allowed 
$1,000.  The  action  was  on  a  bond  in  the  penal  sum  of  $25,000, 
executed  to  the  city  by  one  Hawley  as  principal,  and  by  this 
defendant  and  the  other  defendants  in  that  action  as  sureties. 
The  condition  of  the  bond  seems  to  have  been  broken,  and  the 
parties  thereto  were  probably  liable  to  the  city  to  the  full 
amount  of  the  penalty.  All  of  such  parties,  save  the  defend- 
ant Shepardsorij  seem  to  have  been  insolvent.  After  much 
effort  and  after  devoting  much  time  to  the  matter,  the  plaintiff 
succeeded  in  persuading  the  city  attorney  to  enter  a  nonsuit. 
The  cause  of  action  is  now  barred  by  the  statute  o£  limitations. 
There  was  a  question  of  legal  ethics  before  the  referee — the 
plaintiff  having  testified  that  he  procured  the  nonsuit  by 
finesse^  and  the  question  being  whether  he  was  entitled  to  be 
paid  for  services  of  that  character;  but  the  referee  held  that 
he  was  entitled  to  compensation  for  the  services,  and  there  is 
no  exception  which  presents  the  question  for  determination 
here.    It  is  a  verity  in  the  case  that  the  plaintiff  is  entitled  to 
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recover  for  those  services,  and  we  can  only  determine  the 
amount.  The  testimony  of  several  distinguished  members  of 
the  Milwaukee  bar  on  the  subject  impels  me  to  the  conclu- 
sion that  the  plaintiff  should  have  been  allowed  $2,000  for  his 
professional  services  in  that  action. 

2.  For  services  in  another  action.  Lain  v.  Shepa/rdson^  in 
which  the  plaintiff  was  attorney  for  the  defendant,  the  referee 
allowed  $1,250.  It  was  a  diflScult  and  important  case,  involv- 
ing'property  worth  several  thousands  of  dollars;  it  was  sharply 
litigated  through  several  courts,  was  pending  several  years, 
and  involved  a  large  amount  of  professional  labor.  It  resulted 
favorably  to  Shepardson.  I  think  it  is  proved  that  the 
plaintiff  earned  $1,500  in  that  action. 

3.  The  referee  refused  to  allow  a  claim  of  the  plaintiff  for 
professional  services  in  the  case  (or  perhaps  the  two  cases)  of 
Button  V.  Cross  and  Shepardson,  It  appeared  on  the  trial 
that  the  services  were  rendered  by  a  law  firm  of  which  the 
plaintiff  was  a  member.  Ko  assignment  or  other  transfer  of 
the  claim  to  the  plaintiff  was  proved.  For  these  reasons  the 
claim  was  disallowed  by  the  referee.  Considering  this  item 
alone,  we  have  the  familiar  case  of  a  nonjoinder  or  defect  of 
parties  plaintiff.  Considering  it  in  connection  with  the  bal- 
ance of  the  complaint,  there  may  be  a  misjoinder  of  causes  of 
action,  as  in  Oreen  v.  Nurmemacher^  36  Wis.,  50.  In  either 
case  the  objection  can  only  be  taken  by  demurrer  or  answer. 
K.  S.,  ch.  125,  sees.  5,  8  and  9.  It  was  not  so  taken  in  this 
case,  and  is  therefore  waived.  The  claim  was  allowed  by  the 
circuit  court  at  $300;  but  the  defendant's  exception  to  the 
report  is,  that  the  referee  failed  to  allow  $150  therefor.  This 
limits  the  recovery,  and  the  plaintiff  can  only  be  allowed  $150 
for  such  services. 

4.  Three  small  items  of  services,  amounting  to  seven  dol- 
lars, were  proved,  but  not  allowed  by  the  referee.  Doubtless 
they  were  inadvertently  overlooked. 

These  are  the  only  additions  to  the  plaintiff's  account  which 
Vol.  XXXIX.— 12 
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the  evidence  will  warrant,  although  it  is  claimed  on  his  behalf 
that  others  should  be  made.  The  plaintiff's  account  against 
the  defendant  must,  therefore,  be  stated  as  follows: 

Allowed  by  referee,       ------  $4,873.47 

Additional  for  services  in  Milteaukee  v.  Hatcley  etaL,      -  -        1,000.00 

Additional  for  services  in  Lain  v,  Shepardson^            -           -  250.00 

Services  in  Button  v.  Cross  and  Shepardson,        -           -  -          150.00 

Omitted  items, 7.00 

Total  of  plaintiff's  aocomit, $5,780.47 

We  come  now  to  the  examination  of  the  defendant's  account 
•  against  the  plaintiff,  which  was  interposed  as  a  counterclaim 
to  the  plaintiffs  cause  of  action.  The  account  was  allowed  by 
the  referee  at  $9,364.06.  This  amount  is  made  up  of  the  fol- 
lowing allowances:  1.  The  principal  and  interest  of  a  promis- 
sory note  given  by  the  plaintiff  to  the  defendant  for  $682.07 
and  twelve  per  cent,  interest,  dated  June  9,  1849,  and  payable 
one  day  after  date.  2.  The  sum  of  $3,370  paid  by  the  defend- 
ant  for  the  plaintiff  July  19,  1859,  and  interest  thereon.  The 
defendant  had  indorsed  the  note  of  the  plaintiff  for  $3,000,  for 
the  accommodation  of  the  latter,  and  this  payment  was  made 
on  account  of  such  indorsement;  the  defendant  having  been 
compelled  to  pay  the  note.  When  the  indorsement  was  made, 
the  plaintiff  executed  to  the  defendant  the  following  instru- 
ment under  seal:  "Milwaukee,  June  1,  1857.  One  year  after 
date  I  promise  to  pay  Clark  Shepardson^  or  order,  three  thou- 
sand dollars,  with  interest  at  the  rate  of  twelve  per  cent,  per 
annum  until  paid."  The  condition  of  the  obligation  therein 
expressed  is,  that  the  obligor  will  save  the  defendant  harm- 
less from  such  indorsement.  3.  The  current  account  of  the 
defendant  against  the  plaintiff. 

The  amount  allowed  by  the  referee  on  the  note  and  obliga- 
tion is  $7,423.26,  and  on  the  current  account  $1,940.80  — 
making  the  whole  allowance  $9,364.06  as  before  stated.  It  is 
not  denied  that  the  amount  allowed  by  the  referee  for  princi- 
pal and  interest  on  account  of  the  payment  of  the  $3,370,  was 
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properly  allowed.  But,  for  reasons  which  will  now  be  stated, 
it  is  insisted  that  the  note  of  June  9,  1849,  is  not  a  valid  de- 
mand against  the  plaintiff. 

At  the  time  the  note  was  given,  the  parties  had  a  settlement 
of  their  accounts,  and  the  defendant  gave  the  plaintiff  a  receipt 
of  the  same  date,  wliich  is  as  follows:  "Received  of  Peter 
Yates^  on  settlement,  one  dollar  in  full  of  all  demands,  except 
a  note  of  even  date  of  six  hundred  eighty-two  7-100  dollars 
and  the  rat  trap.  0.  Shepardson."  The  "  rat  trap  "  signifies 
a  pulley  engine,  invented  and  patented  by  the  plaintiff,  in  which 
the  defendant  had  an  interest.  The  plaintiff  claims,  and  so 
testified,  that  the  note  represents  advances  made  by  the  de- 
fendant on  account  of  such  engine,  which  did  not  prove  a  suc- 
cess, and  that  it  was  agreed  between  the  parties  that  the  pay- 
ment of  such  advances  should  be  contingent  upon  the  success 
of  the  invention ;  in  other  words,  that  payment  was  only  to  be 
made  out  of  the  profits  thereof,  and,  no  profits  having  been 
realized,  there  is  no  liability  on  the  note.  On  the  other  hand, 
the  defendant  claims,  and  so  testified,  that  the  note  was  given 
unconditionally  for  the  balance  found  due  him  on  the  settle- 
ment, and  that  the  plaintiff  is  absolutely  liable  to  him  for  the 
amount  thereof. 

The  note  contains  no  condition  that  it  was  only  to  be  paid 
in  case  the  engine  adventure  proved  a  success,  but  is,  by  its 
terms,  an  unconditional  contract  for  the  payment  of  the  sum 
specified  therein  and  interest.  The  receipt  fails  to  show  any 
connection  between  the  note  and  such  adventure.  The  legal 
effect  of  the  receipt  is  the  same  as  though  it  had  specified 
that  the  note  was  given  to  the  defendant  in  full  of  all  de- 
mands against  the  plaintiff,  and  in  full  settlement  of  all  their 
business  transactions  except  those  growing  out  of  the  engine 
adventure.  The  only  oral  testimony  on  the  subject  is  that  of 
the  parties,  and  their  testimony  is  in  direct  conflict.  The 
most  that  can  be  said  is,  that  the  oral  testimony  is  balanced. 
This  fact,  standing  alone,  would  decide  the  question  adversely 
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to  the  plaintiff;  for  the  arms  probdndi  is  with  him.  But  it 
does  not  stand  alone.  The  note,  which,  as  we  have  said,  is 
for  the  payment  of  money  unconditionally,  is  evidence,  and 
must  control.  It  must  be  held,  therefore,  that  the  note  ex- 
presses the  contract  of  the  parties,  and  the  plaintiff  is  liable 
for  the  amoimt  due  thereon  by  its  terms.  The  referee  and 
the  circuit  court  so  held. 

The  circuit  court  modified  the  report  of  the  referee  by 
striking  out  items  allowed  the  defendant  in  his  current  ac- 
count, amounting  to  $1,420.32.  These  charges  were  princi- 
pally evidenced  by  checks  drawn  by  the  defendant  in  favor  of 
the  plaintiff  for  different  sums  which  were  paid  to  the  plaint- 
iff. The  checks  furnish  no  evidence  that  those  sums  were 
loans  to  the  plaintiff.  It  is  for  the  defendant  to  show  that 
these  checks  represent  loans.  I  think  he  has  failed  to  do  so, 
and  that  the  charges  were  properly  rejected  by  the  court. 

But  an  item  of  $100  for  rent  of  bam,  allowed  by  the  ref- 
eree and  rejected  by  the  court,  must  be  restored  to  the  ac- 
count, for  the  reason  that  no  exception  to  its  allowance  was 
taken  by  the  plaintiff. 

The  result  of  the  foregoing  views  is,  that  the  defendant's 
current  account  should  be  allowed  at  $520.48. 

This  brings  us  to  consider  the  correct  rule  of  interest.  Ap- 
plying to  this  case  the  well  settled  rules  of  law  on  the  subject, 
which  are  stated  by  the  chief  justice  in  Marsh  v.  Fraaer^  37 
Wis.,  149,  no  interest  can  be  allowed  on  the  plaintiff's  account* 
before  the  action  was  commenced.  And  as  that  cannot  be 
done  directly,  it  cannot  be  done  indirectly  by  making  an  offset, 
as  of  an  earlier  date,  of  the  account  against  the  note  and  obli- 
gation which  draw  interest.  The  interest  on  such  note  and 
obligation  should,  therefore,  be  computed  in  the  first  instance 
to  the  commencement  of  the  action,  February  22, 1868.  No 
valid  reason  is  perceived  why  the  defendant  was  not  entitled 
to  have  the  interest  on  the  money  he  was  compelled  to  pay 
for  the  plaintiff  computed  at  twelve  per  cent.,  as  specified  in 
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the  obligation  above  mentioned.  But  the  referee  computed  it 
at  seven  per  cent.,  and  no  exception  thereto  was  taken  on  be- 
half of  the  defendant.  The  interest  on  the  note  at  twelve  per 
cent,  from  date  to  the  commencement  of  the  action,  and  on 
the  $3,370  from  date  of  payment  to  the  same  time,  at  seven 
per  cent.,  amounts  to  considerably  more  than  the  allowance  of 
interest  thereon  by  the  referee  for  the  same  periods;  but  inas- 
much as  the  defendant  did  not  except  to  such  allowance,  he  is 
bound  by  it 

The  referee  computed  such  interest  to  the  date  of  his  re- 
port (September  16,  1869),  at  $3,371.19.  Had  he  computed 
it  on  the  same  basis  to  the  commencement  of  the  action  (Feb- 
ruary 22, 1868),  he  would  have  found  it  to  be  $2,850.88.  The 
latter  sum  is  therefore  the  measure  of  the  defendant's  recov- 
ery of  interest  to  the  commencement  of  the  action. 

In  accordance  with  the  foregoing  views,  the  defendant's 
side  of  the  accoimt,  and  the  balance,  should  be  stated  as  fol- 
lows: 

Current  aooonnt, $520  48 

Note  of  June  9, 1849, 68207 

Payment  of  July  19, 1859, 3, 370  00 

Interest  on  note  and  payment  to  Febrnazy  22, 1868,  as  allowed 

by  referee, 2,85088 

17,423  43 
Deduct  plaintiff  *8  account  as  above,         -  -  -  -       5, 780  47 

Balance  due  defendant  February  22, 1868,  -  -  -      $1, 642  96 

Interest  at  7  per  cent  to  September  16, 1869,  date  of  report,     -  180  60  . 

Due  defendant  September  16, 1869,         -  -  -  -     |l,  823  46 


My  conclusions  are,  that  on  the  appeal  of  the  plaintiff  the 
judgment  of  the  circuit  court  should  be  afltened;  but  that  on 
the  appeal  of  the  defendant  the  judgment  should  be  reversed, 
and  the  cause  remanded  with  directions  to  that  court  to  ren- 
der judgment  for  the  defendant  for  $1,823.46,  and  interest 
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thereon  at  seven  per  cent,  from  September  16,  1869 — the 
date  of  the  referee's  report, — to  the  date  of  such  judgment. 

Cole,  J.  I  concur  in  the  above  opinion  of  Mr.  Justice  Lyon. 

Kyan,  C.  J.,  took  no  part  in  the  decision  of  this  cause. 

By  the  Court.  — Judgment  reversed,  and  cause  remanded 
with  the  directions  stated  above. 


Hahmeb  vs.  TTa-m-mttr- 


Beal  Estate:  Ejectment:  Evidence.  (1)  AUotment  of  land  under  ad 
of  congress  gives  equUable  title,  (2)  Evidence  of  such  allotment^  and  of 
possession  under  it,  in  ejectment. 

1.  An  allotment  of  land  in  the  Brothertown  Resenration  under  the  act  of 

congress  of  March  3,  1839)  vested  in  the  allottee  an  equitable  title, 
though  the  naked  legal  title  probably  remained  in  the  United  States. 

2.  In  egectment  by  the  widow  of  the  allottee  (to  whom  his  estate  descended 

under  the  statute,  upon  his  death  without  issue),  it  was  error  to  r^'ect 
evidence  of  such  allotment  accompanied  by  evidence  that  the  allottee 
entered  into  possession  imder  it,  claiming  the  land  as  his  own,  and  con- 
tinued so  to  occupy  it  for  more  than  twenty  years;  such  evidence  tend- 
ing to  show  a  valid  title  in  him  at  his  death. 

APPEAL  from  the  Circuit  Court  for  Calmnet  County. 

Ejectment,  for  lands  in  the  Brothertown  Eeservation,  the 
complaint  alleging  that  the  plaintiff,  Elizabeth  Hammer^  had 
an  estate  in  fee  simple  in  said  premises,  as  the  widow  of  Ira 
Hammer,  deceased.  Answer,  a  general  denial.  The  case  was 
tried  by  the  court  without  a  jury.  It  appeared  from  the  tes- 
timony of  plaintiff's  witnesses,  that  Ira  Hammer  resided  on 
the  premises  in  dispute  at  the  time  of  his  death,  and  had  re- 
sided thereon  for  more  than  twenty  years  previous;  that  the 
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plaintiff  and  he  were  married  in  Oneida  county,  New  York, 
by  a  justice  of  the  peace,  in  1827,  and  lived  together  for  nearly 
seven  years,  having  five  children,  who  were  all  dead;  that  they 
then  separated,  and  about  the  year  1836,  Ira  Hammer  came 
to  this  state,  where  he  lived,  until  the  date  of  his  death,  in  the 
same  house  with  the  defendant,  having  a  family  of  children 
by  her;  that  plaintiff  came  to  this  state  about  the  year  1839, 
and  lived  in  the  Brothertown  Reservation  in  the  same  house 
with  one  Allen  Murdock,  by  whom,  however,  she  had  no  chil- 
dren; that  defendant's  name  was  Betsey  Johnson,  "or,  as  she 
called  herself,  Betsey  Hammer,"  and  plaintiff  was  sometimes 
called  Betsey  Murdock,  though  the  people  at  Brothertown,  to 
distinguish  them,  generally  called  plaintiff  Betsey  Al.  [Allen], 
and  the  defendant  Betsey  Ira;  and  that  Ira  Hammer  and  the 
plaintiff  were  never  divorced  according  to  the  laws  of  New 
York  or  Wisconsin.  One  of  the  witnesses  testified  that  she 
was  a  Brothertown  Indian,  sixty- four  years  old;  had  known 
the  plaintiff  and  Ira  Hammer  ever  since  she  could  remember, 
her  first  acquaintance  with  them  being  in  Oneida  county,  N. 
Y.  On  her  cross  examination  she  testified  that  the  plaintiff 
and  Ira  Hammer,  at  the  time  of  their  marriage,  belonged  to 
the  Brothertown  Indians;  that  these  were  not  a  tribe,  nor  was 
there  ever  such  a  tribe,  but  they  were  remnants  of  different 
tribes;  that  they  adopted  the  laws  of  New  York;  that  wit- 
ness "  knew  of  no  custom  among  them  that  allowed  a  marriage 
or  a  separation,  except  a  marriage  by  a  justice  of  the  peace  or 
a  minister,  and  a  separation  by  a  divorce,  the  same  as  white 
folks." 

The  plaintiff  then  offered  certain  evidence  of  Ira  Hammer's 
title  to  the  premises  in  dispute,  the  character  of  which  is  fully 
stated  in  the  opinion.  The  evidence  was  rejected,  and  a  judg- 
ment of  nonsuit  rendered,  from  which  plaintiff  appealed. 

The  cause  was  submitted  on  briefs. 

A.  M,  Blair,  for  appellant: 

Defendant  having  only  denied  plaintiff's  title  without  set- 
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ting  up  any  other,  the  only  question  is,  whether  plaintiff 
proved  or  offered  to  prove  enough  to  entitle  her  to  recover. 
Under  the  issue  joined,  plaintiff  need  only  show  that  she 
was  the  widow  of  Ira  Hammer,  deceased;  that  the  latter 
died  possessed  of  the  premises,  without  issue;  and  that  defend- 
ant was  in  possession  at  the  commencement  of  this  action. 
These  propositions  were  not  controverted  by  defendant,  but  she 
claimed  that  plaintiff  must  also  prove  a  record  title  in  Ira 
Hammer,  and  the  court  so  held.  Possession  of  land  with 
claim  of  title  is  prima  facie  evidence  of  seizure  in  fee, 
and  is  a  sufficient  title  to  support  ejectment  Carpenter  v. 
Weeksy  2  Hill,  341;  Jackson  v.  WaUermirey  5  Cow.,  299; 
Jach&onv,  DenUy  id.,  200;  Graham  v.  Penfieldy9>  Car.  & 
Payne,  536;  Jacksoiv  v,  Hazerty  2  Johns.,  22;  Jackson  v. 
Ha/rdery  4  id.,  202.  When  one  dies  in  possession  of  prem- 
ises, that  isprhnayacie  evidence  of  title  by  descent  in  his  heirs. 
Smith  V.  Zorillardy  10  Johns.,  339.  2.  The  equitable  title  to 
the  land  in  dispute  became  vested  in  Ira  Hammer  by  the 
allotment  of  the  commissioners,  and  the  land  by  such  allot- 
ment became  liable  to  taxation,  the  legal  title  alone  remain- 
ing in  the  United  States.  Whitney  v.  Ghmdersoriy  31  Wis., 
359;   Witherspoon  v.  Duncany  4  Wall.,  210. 

Coleman  <&  Sjpencey  for  respondent: 

1.  Ira  Hammer  became  a  citizen  of  the  United  States  by  vir- 
tue of  an  act  of  congress,  approved  March  3, 1839,  entitled 
"An  act  for  the  relief  of  the  Brothcrtown  Indians  in  the  terri- 
tory of  Wisconsin."  5  U.  S.  Stats.,  ch.  83,  sec.  7.  If  he  had 
any  title  to  the  lands  in  question,  it  was  by  virtue  of  that  act, 
which  provides  for  the  appointment  of  commissioners  for  the 
purpose  of  making  partition  and  division  of  lands  among  the 
individuals  of  the  tribe.  The  court  below  properly  rejected 
the  certificate  of  the  register  of  deeds  of  Calumet  county, 
showing  the  allotment  of  the  lands  to  Ira  Hammer,  for  tlie 
reason  that  such  allotment  was  no  evidence  of  title  in  him. 
Sec.  6  of  the  act  provides  that  the  "  commissioners  shall  de- 
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posit  one  copy  of  their  report  with  the  clerk  of  the  county, 
and  shall  transmit  another  to  the  president  of  the  United 
States,"  etc  The  certificate  of  the  register  of  deeds  is  not 
evidence  of  the  allotment,  first,  because  there  was  no  law 
authorizing  it  to  be  filed  there;  and  second,  because  the  sec- 
tion expressly  declares  that  the  members  of  the  tribe  are 
authorized  to  hold  the  lands  allotted  to  them  by  the  patents 
issued.  It  provides,  that "  the  president  shall  thereupon  cause 
patents  to  be  issued  to  the  several  individuals  named  in  said 
report,  for  the  lands  so  apportioned  to  them  respectively,  hy 
which  the  said  persons  shall  be  authorized  to  hold  the  said 
lands  in  fee  simple  to  themselves  and  their  heirs  and  as- 
signs." PlaintifTs  claim  as  the  heir  of  Hammer,  under 
grant  from  the  United  States,  was  therefore  not  sustained  by 
any  competent  proof.  Nothing  but  the  patent  could  show 
such  title.  2.  Plaintiffs  oflTer  to  show  possession  in  Ira  Ham- 
mer at  the  time  of  his  death,  etc.,  was  properly  rejected.  (1) 
The  plaintiff  and  Hammer  were  not  citizens  of  the  United 
States  at  the  time  of  the  alleged  marriage,  and  did  not  become 
so  until  the  passage  of  the  act  of  congress  above  mentioned. 
They  were  Indians,  and  subject  to  our  laws  only  so  far  as  the 
public  safety  required.  By  custom  among  tribes  of  Indians, 
either  party  may  dissolve  the  marriage  contract  at  pleasure; 
and  the  fact  that  the  marriage  is  solemnized  by  the  laws  of 
the  United  States,  does  not  make  it  more  binding  upon  the 
parties.  The  fact  that  they  separated,  and  lived  apart  for 
forty  years,  each  taking  another  partner,  shows  that  they  con- 
sidered the  marriage  contract  between  them  dissolved;  and  if 
so,  plaintiff  has  no  right  to  the  property  owned  by  Hammer 
at  his  death.  Tyler  on  Inf.  ife  Gov.,  826 ;  Johnson  v,  Johnson, 
30  Mo.,  72;  Ooodell  v.  Jackson^  20  Johns.,  710.  (2)  Plaint- 
iff,  having  lived  in  the  vicinity  of  defendant  and  her  children 
over  twenty  years,  making  no  claim  to  this  property,  and  jio 
claim  to  be  Hammer's  wife,  but  living  with  another  man,  is 
estopped,  on  grounds  not  only  of  public  policy  but  of  good 
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faith  towards  defendant  and  her  children,  from  repudiating 
her  representations.  1  Greenl.  Ev.,  §  207;  2  Parsons  on  Con. 
(4th  ed.)j  340,  note  2. 

Cole,  J.  The  ground  of  the  decision  granting  the  nonsuit 
is  not  stated,  and,  as  the  bill  of  exceptions  does  not  purport 
to  contain  all  the  evidence  given  on  the  trial,  we  are  unable  to 
determine  what  it  was.  . 

The  plaintiff  seems  to  have  shown,  prima  facie  at  least, 
that  she  was  married  to  Ira  Hammer  in  September,  1827,  in 
Oneida  county.  New  York,  by  a  justice  of  the  peace,  and  that 
she  was  never  divorced  fi'om  him.  It  also  appeared  that  Ham- 
mer died  in  1873,  leaving  no  issue  by  the  plahitiff.  Under  the 
statute  his  estate  descended  to  his  widow. 

As  a  part  of  her  case,  the  plaintiff  offered  in  evidence  a  cer- 
tificate of  the  register  of  deeds  of  Calumet  county,  in  wliich 
the  register  certified  that  he  had  carefully  examined  the 
records  in  his  oflSce,  and  found  that  the  lot  in  question  in  the 
Brothertown  Keservation  was  allotted  to  Ira  Hammer  pur- 
suant to  the  act  of  congress  of  March  3,  1839,  as  appeared  by 
a  map  or  plat  of  the  Brothertown  Reservation  certified  to  by 
the  commissioner  of  the  general  land  office  at  Washington  and 
filed  in  the  register's  office.  The  attorneys  of  the  parties  had 
stipulated  that  this  certificate  of  the  register  as  to  the  filing 
and  contents  of  the  allotment  of  lands  of  the  Brothertown 
Indians  in  the  Brothertown  Reservation  should  be  admitted 
in  evidence  on  the  trial  the  same  as  if  the  original  allotment 
were  offered  in  evidence.  The  admission  of  the  certificate  was 
objected  to,  and  it  was  ruled  out  as  not  being  evidence  of  title 
in  Ira  Hammer.  In  connection  with  this  proof  the  plaintiff 
offered  to  show  that  Hammer  took  immediate  possession  of 
the  premises  allotted  to  him  in  1839,  claiming  them  as  his 
own^  and  occupied  them  until  his  death.  But  this  evidence 
was  excluded  on  the  objection  of  the  defendant.  It  seems  to 
us  the  evidence  offered,  if  not  conclusive  upon  the  question  of 
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ownership,  tended  to  prove  title  in  Ira  Hammer,  and  should 
have  been  admitted.  According  to  the  stipulation,  the  cer- 
tificate of  the  register,  as  to  the  filing  and  contents  of  the 
report  of  the  commissioners,  was  to  have  the  same  effect  in 
evidence  as  the  original  report.  There  can  be  no  doubt  that 
the  allotment  under  the  act  of  congress  vested  in  the  allottee 
an  equitable  title,  if  it  did  not  give  him  the  fee,  as  it  probably 
did  not  (see  ch.  83,  5  U.  S.  Stats,  at  Large,  p.  349,  sec.  6). 
But  though  the  naked  legal  title  remained  in  the  United 
States,  all  the  beneficial  interest  passed  to  the  allottee,  who 
became  the  real  owner  of  the  property.  His  rights  were  the 
same  in  respect  to  the  land  appoii;ioned  to  him,  as  those  of  an 
ordinary  purchaser  who  receives  the  usual  certificate  at  a  cash 
entry.  Witherspoon  v.  J>uncan^  4  Wall.,  210;  Whitney  v. 
Gunderaouj  31  Wis.,  359.  Now  it  was  proposed  to  show 
that  Hammer  entered  into  possession  under  the  allotment, 
claiming  the  land  as  his  own,  and  continued  in  the  occupation 
of  it  for  more  than  twenty  years.  And  the  question  is,  Did 
not  the  original  allotment,  and  this  proof  of  possession  under 
it  until  the  bar  of  the  statute  had  run  (ch.  138,  sec.  6),  tend  to 
show  a  valid  title  in  Ira  Hammer  at  the  time  of  his  death? 
It  seems  to  us  that  the  question  must  receive  an  affirmative 
answer.  It  will  be  borne  in  mind,  that  under  our  statute  a 
receiver's  receipt,  or  the  certificate  of  the  entry  or  location  of 
lands  made  by  a  receiver  or  register,  is  made  jprima  facie 
evidence  of  title.  Sec.  130,  ch.  137,  E.  S.  Doubtless,  Ham- 
mer in  his  lifetime  could  have  maintained  an  action  of  tres- 
pass or  ejectment  against  any  disseizor  or  trespasser.  No 
court,  upon  the  facts  proposed  to  be  proved,  could  deny  his 
right  to  maintain  either  action  under  our  statutes.  In  Bates 
V,  Camypbell^  25  Wis.,  613,  it  was  held  that  bare  possession 
constitutes  an  interest  in  land,  sufficient  to  sustain  eject- 
ment against  a  wrongdoer  who  has  intruded  on  such  posses- 
sion. And  in  Carpenter  v.  Weeks^  2  Hill,  341,  which  was 
an  action  of  ejectment  for  dower  set  off  to  the  plaintiff,  Mr. 
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Justice  CowEN  says:  "  Possession  of  land  with  claim  of  title 
is  prima  fade  suflBcient  evidence  of  seizin  in  fee,  even  to 
sustain  the  demandant's  claim  in  a  writ  of  right.  {Do^  ex 
dem,  Graham  v.  Pen/old,  8  Carr.  &  Payne,  536,  with  the 
cases  cited  in  Cowen  &  Hill's  Notes  to  1  Phil.  Ev.,  354.) 
Some  cases  do  not  even  require  a  claim,  but  hold  a  naked 
unexplained  possession  to  he  jfmma  facie  sufficient  In  Jack^ 
son  V.  Waltermire  (5  Cow.,  301),  which  was  dower  unde  niMl 
habetj  Savage,  C.  J.,  said  he  thought  the  same  evidence  of 
seizin  should  entitle  the  widow  to  recover  her  dower,  as  would 
be  sufficient  to  authorize  a  recovery  by  the  heir.  In  such 
case  the  seizin  of  the  deceased  is  proved  by  showing  his  actual 
possession  of  the  premises." 

There  can  be  no  doubt  that  the  evidence  offered  by  the 
plaintiff  should  have  been  admitted  as  tending  to  establish 
her  right  to  recover.  Other  questions  are  discussed  in  the 
briefs  of  counsel;  but  as  the  bill  of  exceptions  does  not  pur- 
port to  contain  all  the  evidence  given  on  the  trial,  we  are  in 
the  dark  as  to  what  the  facts  were,  bearing  upon  those  ques- 
tions.   Of  course  we  express  no  opinion  upon  them. 

By  the  Cowrt. — ^The  judgment  of  the  circuit  court  is  reversed, 
and  a  new  trial  ordered. 


WiESNEB  vs.  Zaun. 


Deed:  Estoppel.    (1)  Deed  conHrued  as  purporting  to  convey  the  whole 

land,  and  giving  color  of  title  thereto.    (2)  Grantor' e  subsequent  title 

enures  to  grantee  by  estoppel. 
Statute  op  Descents.    (3,  4)  On  death  of  minor  child,  surviving  brothers 

and  sisters  take  his  share  of  his  deceased  parent's  estate  as  heirs  qf  the 

parent.    (5,  6)  Rule  explained  and  limited. 
Statute  of  Limitations.    (7,  8)  Disability  of  coverture  suspended  the  run^ 

ning  qf  the  statute  before  the  act  of  1S72. 

1.  J.  G.  A.,  after  the  death  of  his  wife,  Roeina  A.,  being  inpoBsessioa  of  land. 
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which  had  bekmged  to  her,  and  entitled  to  the  posBeasion  as  tenant  by 
the  curtesy  and  as  owner  in  fee  of  an  undivided  one-sixtix  thereof  as  heir- 
at-law  of  a  deceased  son,  Henry  A.,  conveyed  the  land  by  warranty  deed 
to  Z.;  in  the  premises  of  which  deed  the  grantor  is  described  as  *'  Either 
of  Hemy  A.,  deceased,  and  husband  of  Rosina  A.,  deceased,  and  only 
heir-at-law  of  both.'*  Hien  follow  apt  words  to  convey  the  whole  land. 
Htldf  that  the  deed  purports  to  conv^  the  whole  land,  and  not  merely 
the  interest  which  the  grantor  really  had  therein;  and  possession  of  the 
land  under  such  deed  by  the  grantee  and  those  claiming  under  him  was 
a  possession  under  color  of  title  adverse  to  the  surviving  children  and 
heirs  of  Rosina  A.,  and  would  ripen  into  a  perfect  title  in  ten  years,  under 
the  statute  of  limitations.    R.  S.,  ch.  138,  sees.  6,  7, 10. 

2.  The  grantor  in  such  deed  having  subsequently  become  entitied  to  another 
undivided  sixth  part  of  said  land  as  heir-at-law  to  anoUier  child,  deceased, 
said  titie,  by  virtue  of  the  covenants  in  the  deed,  enured  to  tiie  benefit  of 
the  grantee  therein  named,  by  way  of  estoppel. 

8.  After  the  death  of  said  grantor,  a  third  child  of  him  and  the  said  Rosina 
A.  died,  a  minor  and  unmarried.  Heldy  that  the  undivided  one-sixth 
interest  in  the  land,  which  said  child  inherited  from  the  mother,  descend- 
ed to  the  three  surviving  children  in  equal  shares  (R.  S.,  ch.  92,  sec.  7; 
Tay.  Stats.,  1170,  §  1,  subd.  6);  and  said  surviving  children  took  as 
heirs  of  the  mother,  and  not  as  heirs  of  the  deceased  child.  Perkins  r. 
SimandSf  28  Wis.,  90,  as  to  this  point,  reaffirmed  and  held  applicable  to 
the  revision  of  1858. 

4.  The  undivided  one-eighteenth  which  thus  descended  to  plaintiff  as  one  of 

the  three  surviving  heirs  of  Rosina  A.,  is  held  by  plaintiff  in  the  same 
manner,  and  sutject  to  the  same  rules  of  law,  as  the  one-sixth  interest 
whidi  accrued  to  her  immediately  u]x>n  the  mother's  death;  and  it  may 
be  recovered  in  this  action  if  said  one-sixth  may  be  thus  recovered,  and 
not  otherwise. 

5.  The  rule  that,  upon  the  death  of  a  minor  child,  the  interest  in  land  which 

he  inherited  from  his  mother  descends  to  the  surviving  children,  as  heirs 
of  the  mother,  and  not  as  heirs  of  such  deceased  minor,  is  not  intended 
to  affirm  that  such  surviving  children  will  take  the  titie  unaffected  by 
any  conditions,  as  though  such  minor  had  never  existed. 

6.  If  the  estate  of  such  deceased  minor  had  been  sold  under  the  statute  for 

his  maintenance  or  education,  the  purchaser  might  have  acquired  a  per- 
fect titie,  which  would  not  be  divested  on  the  minor's  death. 

7.  The  "  disability  '*  which  prevented  the  statute  of  limitations  upon  actions 

for  the  recovery  of  real  property  from  running  in  cases  of  infancy,  insan- 
ity, imprisonment  and  coverture,  by  the  law  ot  this  state  found  as  sec 
13,  ch.  138,  R.  S.  (but  now  repealed  by  ch.  44,  Laws  of  1872),  did  not 
necessarily  mean  an  "incapacity  to  do  a  legal  act,"  but  related  also  to 
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the  condition  of  a  party  snljoct  to  legal  *'  dnress/*  or  to  the  oontzol  ajid 
protection  of  other  persons;  and  such  disability  still  existed  in  the  case  of 
a  married  woman  (before  the  act  of  1872),  notwithstanding  the  statute 
concerning  the  '*  rights  of  married  women  **  (Laws  of  1850,  ch.  44;  Tay. 
Stats.,  1195),  which  gave  to  a  wife  the  absolute  oontzol  of  her  separate 
estate  the  same  as  though  she  were  unmarried,  and  notwithstanding  sec 
15,  ch.  122,  R.  S.,  which  permitted  her  to  sue  alone  in  respect  to  such 
estate. 
8.  If  plaintiff  had  been  an  unmanied  woman  at  the  time  of  the  deaih  of  ten- 
ant by  the  curtesy,  in  1857,  she  being  then  of  age,  and  the  defendant  cac 
his  grantor  being  in  actual  adverse  possession  of  the  whole  land  under 
the  deed  above  described,  her  rights  would  have  been  barred  by  the  stat- 
ute in  1867.  But  she  being  then  and  ever  since  a  married  woman,  the 
statute  did  not  commence  to  run  against  her  until  ch.  44,  Laws  of  1872, 
took  effect. 

APPEAL  from  the  Circuit  Court  for  Washmgton  County. 

The  action  was  brought  to  recover  an  undivided  interest 
in  certain  lands  situated  in  Washington  county,  and  was 
tried  by  the  court  without  a  jury.  The  case,  as  it  appears 
from  the  pleadings,  evidence  and  findings  of  fact  by  the  court, 
is  as  follows: 

The  land  in  which  the  plaintiff  claims  such  interest  was 
purchased  from  the  United  States  by  one  Ebenezer  Jones, 
and,  in  the  year  1846  was  conveyed  to  Eosina  Ahnert,  the 
wife  of  Johann  Gottlieb  Ahnert.  This  conveyance  names 
"  Ebenezer  Jones  and  Abigail  Jones,  his  wife,"  as  the  grantors, 
but  was  not  executed  by  the  wife. 

In  1847,  Eosina  Ahnert  died  intestate  seized  of  such  land, 
leaving  surviving  her  said  Johann  Gottlieb,  her  husband,  and 
six  infant  children  of  their  marriage,  to-wit:  Henry,  aged 
nineteen;  August,  aged  seventeen;  Ka/roUna  (the  plaintiff), 
aged  fifteen;  Karl,  aged  thirteen;  Ernst,  aged  eleven;  and 
Franz,  aged  eight  years. 

In  1849,  Henry,  the  eldest  son,  died  without  issue,  un- 
married and  intestate.  At  the  time  of  his  death  he  was  the 
owner  of  an  undivided  one-sixth  of  said  land,  which  he 
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inherited  from  his  mother ;  and,  it  is  assumed,  he  was  then 
over  twenty-one  years  of  age. 

In  1851,  Johann  Gottlieb  Ahnert,  being  in  possession  of 
the  land,  and  entitled  to  such  possession  as  tenant  by  the 
curtesy,  and  as  the  owner  in  fee  of  an  undivided  one-sixth 
part  thereof  as  heir-at-law  of  his  son  Henry,  conveyed  the 
same  to  Philip  Andreas  Zaun,  the  grantor  of  the  defendant. 
Such  conveyance  commences  as  follows:  "This  indenture, 
made  this  seventh  day  of  June,  1851,  between  Johann  Gottlieb 
Ahnert,  father  of  Henry  Ahnert,  deceased,  and  husband  of 
Bosina  Ahnert,  deceased,  and  only  heir-at-law  of  both,  party 
of  the  first  part,  and  Philip  Andreas  Zaun,  party  of  the  second 
part,  "Witnesseth:"  Then  follow  apt  and  proper  words  to 
convey  the  whole  tract  of  land  of  which  the  plaintiff  claims 
an  undivided  part,- with  the  usual  covenants  of  seisin,  against 
incumbrances,  for  quiet  enjoyment,  and  of  warranty.  After- 
wards, and  during  the  same  year,  Abigail  Jones,  the  wife  of 
the  former  owner  of  the  land,  executed  to  Philip  Andreas 
Zaun  a  quitclaim  deed  thereof,  which  was  doubtless  intended 
as  a  release  of  her  inchoate  right  of  dower  in  the  land.  Zaun 
forthwith  entered  into  possession  of  the  land,  upon  the  exe- 
cution of  the  conveyance  thereof  to  him  by  Ahnert,  and 
resided  thereon  with  the  defendant  (his  son)  from  that  time 
until  he  conveyed  the  same  land  to  the  defendant  as  herein- 
after mentioned. 

In  1855,  August  Ahnert,  then  being  of  full  age  and  the 
owner  of  an  imdivided  one-sixth  of  said  land  as  heir-at-law 
of  his  mother,  died  intestate,  without  issue,  and  unmarried. 

In  1857,  Johann  Gottlieb  Ahnert  also  died  intestate. 

In  1860,  Franz  Ahnert  died,  being  then  under  the  age  of 
twenty-one  years,  unmarried,  and  without  issue. 

In  1861,  Philip  Andreas  Zaun,  by  deed  containing  full  cov- 
enants of  warranty,  conveyed  to  the  defendant  the  whole  of 
the  land  described  in  Ahnert's  deed  to  him,  and  immediately 
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removed  therefrom,  leaving  the  defendant  in  full  possession 
thereof.  The  defendant  has  been  in  the  actual  possession 
and  occupancy  of  said  land  ever  since  the  execution  of  such 
conveyance.  During  the  whole  time  of  his  occupancy,  Philip 
Andreas  Zaun  claiiaed  title  to  the  whole  of  tlic  land  described 
in  Ahnert's  conveyance  to  him,  exclusive  of  any  other  right, 
founding  his  claim  on  such  conveyance;  and  the  defendant,  in 
like  manner,  claimed  title  thereto,  founding  his  claim  on  the 
same  conveyance  and  on  the  deed  thereof  from  Philip  Andreas 
to  himself. 

In  August,  1873,  Ernst  Ahnert  also  died  intestate,  with- 
out  issue,  and  unmarried.  He  was  then  about  thirty-seven 
years  of  age. 

In  1851,  the  plaintiff  intermarried  with  one  Frederick 
Wiesner,  who  is  still  living,  and  she  is  still  his  wife.  Kail 
Ahnert  is  also  living. 

This  action  was  commenced  in  November,  1873. 

The  conclusions  of  law  filed  by  the  circuit  judge  are  as  fol- 
lows: 

"  1.  That  the  said  children  of  said  Eosina  Ahnert,  on  their 
mother's  death,  were  each  vested  with  an  undivided  one- 
sixth  of  the  land  by  inheritance  so  as  aforesaid  owned  by  her 
at  her  decease,  subject  to  the  tenancy  by  the  curtesy  of  said 
Johann  Gottlieb  Ahnert. 

"  2.  That  on  the  death  of  Henry  Ahnert,  his  interest  or 
share  descended  to  his  father,  Johann  Gottlieb  Ahnert. 

"  3.  That  on  the  decease  of  August  Ahnert,  in  1855,  his 
share  of  the  lands  described  in  said  deed  of  1851,  by  virtue  of 
the  covenants  of  warranty  therein  and  the  estoppel  resulting 
therefrom,  descended  to  and  became  the  property  of  Philip 
Andreas  Zaun,  the  grantee  of  his  father,  Johann  Gottlieb 
Ahnert. 

"4.  On  the  death  of  Franz  Ahnert,  in  1860,  his  share  in 
said  lands  last  described,  descended  to  his  surviving  brothers 
and  sister. 
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'^  5.  At  the  death  of  Ernst,  in  1873,  his  interest  or  share  in 
said  land  had  become  cut  off  by  operation  of  the  statute  of 
limitations,  which  had  run  against  him  and  in  favor  of  the 
defendant  herein,  who  had  been  in  possession  xmder  said  deed 
of  1861,  in  good  faith,  as  hereinbefore  found,  and  for  more 
than  ten  years  after  said  Ernst  had  become  twenty^ne  years 
of  age. 

"  6.  That  said  plaintiff  is  under  the  disability  of  coverture, 
and  not  as  yet  affected  by  the  operation  of  said  statute  of 
limitations  in  favor  of  said  defendant. 

"  7.  That  said  plaintiff  is  entitled  to  recover  possession  from 
the  defendant  of  her  share  aforesaid,  to  wit,  four-eighteenths 
of  [said  land],  which  is  unlawfully  withheld  by  said  defendant, 
together  with  six  cents  damages. 

"8.  That  the  plaintiff  is  entitled  to  recover  no  greater  or 
other  interest  in  said  land  than  as  last  above  specified. 

"  9.  That  judgment  be  entered  that  the  plaintiff  do  recover 
possession  of  said  defendant  of  her  four-eighteenths  of  said 
land  as  aforesaid,  with  said  damages  and  costs.'* 

Judgment  was  entered  accordingly;  from  which  the  defend- 
ant appealed.* 


*The  territorial  statates  of  Wisoonsin,  as  revised  in  1839,  contained  the  fol- 
lowing provisions  (p.  260)  as  part  of '  *  An  act  oonceraSng  the  time  of  commencing 
actions:**  §  13.  "  If  any  person  entitled  to  commence  any  action  in  this  act 
specified,  or  to  make  any  entiy,  avowry  or  cognizance,  be  at  the  time  such  title 
shall  first  descend  or  accme,  either  (1)  Within  the  age  of  twenty-one  years; 
or,  (2)  Insane;  or,  (3)  Imprisoned  on  any  criminal  charge,  or  in  execution 
upon  some  conviction  of  a  criminal  offense  for  any  term  less  than  for  life;  or 
(4)  A  married  woman,  the  time  during  which  such  disabiliiy  shall  continue, 
shall  not  be  deemed  any  portion  of  the  time  in  this  act  limited  for  the  com- 
mencement of  such  suit,  or  the  making  such  entiy,  avowry  or  cognizance.  But 
such  person  may  bring  such  action  or  make  such  entiy,  avowry  or  cognizance 
after  the  said  time  so  limited,  and  within  ten  3reass  after  such  disability  is  re- 
moved, but  not  after  that  period."  §  14.  "  If  the  person  entitied  to  commence 
such  action,  or  to  make  such  entry,  avowry  or  cognizance,  shall  die  during 
the  continuance  of  any  disability  specified  in  the  preceding  section,  and  no  de- 
Vol.  XXXIX.  — 13 
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The  cause  was  first  argued  at  the  June  term,  1874. 

Butler  <&  Winkler,  for  the  appellant: 

1.  The  defendant  and  his  grantor  held  adverse  possession 
under  color  of  title,  from  1851  to  the  commencement  of  the 
action.  Sydnor  v.  Palmer,  29  "Wis.,  250;  Stevens  v.  Brooks, 
24  id.,  326;  Edg&rton  v.  Bird,  6  id.,  527.  2.  The  statute  of 
limitations  began  to  run  against  the  heirs  of  Rosina  Ahnert 
upon  the  death  of  her  husband,  who  was  tenant  by  tlie 
curtesy.  Doe  v.  Gregory,  2  Ad.  &  El.,  14;  Jackson  v.  Har- 
sen,  7  Cow.,  323;  Jackson  v.  Schoonmaker,  4  Johns.,  390; 
Miller  v,  Ewing,  6  Cush.,  34;  Gemet  v.  Lynn,  31  Pa.  St, 
94;  3  Wash.  R.  P.,  132,  §  30;  Tyler  on  Eject.,  117,  118. 
3.  Assuming  the  plaintiff  to  have  been  under  constant  disa- 
bility, can  she  recover  the  one-eighteenth  to  which  she 
became  entitled  on  the  death  of  her  brother  Franz?  It  is 
claimed  for  the  plaintiff,  that  as  she  was  under  disability 

termination  or  judgment  be  had  of  the  title,  right  or  action  to  him  accmed, 
his  heirs  may  commence  such  action,  or  make  such  entry,  avowiy  at  cogniz- 
ance, after  the  time  in  this  act  limited  for  that  purpose,  and  within  ten  years 
after  his  death,  but  not  after  that  period.''  §§  12  and  13,  ch.  127,  R.  S.  1849 
(**  Of  the  limitation  of  actions  ''),  are  in  the  same  language  as  those  above 
quoted,  substituting  •*  chapter  "  for  **  act."  The  corresponding  provisions  in 
the  B.  S.  of  1858  are  found  in  sec.  13,  ch.  138,  v^hich  is  as  follows:  **  If  a 
person  entitled  to  commence  any  action  for  the  recovery  of  real  property,  or  to 
maJce  an  entiy  or  defense  founded  on  the  title  to  real  property,  or  to  rents  or 
services  out  of  the  same,  be,  at  the  time  such  title  shall  frst  descend  or  accrue, 
either  (1)  Within  the  age  of  twenty-one  years;  or,  (2)  Insane;  or,  (3)  Im- 
prisoned on  a  criminal  charge,  or  in  execution  upon  conviction  of  a  criminal 
offense,  for  a  term  less  than  for  life;  or,  (4)  A  married  woman,  the  time  dur- 
ing which  such  disability  shall  continue  shall  not  be  deemed  any  portion  of  the 
time  in  this  chapter  limited  for  the  conmiencement  of  such  action,  or  the 
Tua-lring  of  such  cntzy  or  defense;  but  such  action  may  be  commenced  or  entry 
or  defense  made,  after  the  time  limited,  and  within  five  years  after  the  disabil- 
ity shall  cease,  or  after  the  death  of  the  person  entitled,  who  shall  die  under 
such  disability;  but  such  action  shall  not  be  commenced,  or  entry  Or  defense 
made,  after  that  period.*' 

The  revision  of  1839  (pp.  184,  185)  contained  the  following  provision:  §  38. 
"  When  any  person  shall  die  seized  of  lands,  tenements  or  hereditaments  not 
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when  this  interest  accrued,  the  time  of  such  disability  is  ex- 
cluded, without  regard  to  the  adverse  possession  before  the 
title  came  to  her,  it  not  being  then  barred.  Such  a  doctrine 
might  suspend  the  operation  of  the  statute  through  genera- 
tions, if  not  forever;  since  a  title  may  be  continually  held  by 
y*arties  under  disability.  We  have  always  supposed  the  law  to 
be,  that  cumulative  disabilities  are  of  no  avail,  and  that  the 
disability  of  the  party  to  whom  an  estate  or  title  adversely 
possessed  Jiret  descends,  is  the  only  one  for  which  an  allow- 
ance is  made,  whether  the  action  be  brought  by  that  party 
himself  or  by  his  heirs.  The  principle  of  the  statute  of  limi- 
tations is,*  that  the  action  must  be  brought  within  the  time 
limited  from  the  time  when  the  right  of  action  accrued/  and 
it  is  extended  only  by  a  disability  which  then  intervenes. 
Henry  v.  Carson,  59  Pa.  St.,  296;  Angell  on  Lim.  (5th  ed.), 


by  him  devised,  the  same  shall  descend  in  equal  shares  to  and  among  his 
children  and  snch  as  legally  represent  them  (if  any  of  them  be  dead),  and  in 
every  case  where  children  shall  inherit  by  representation,  it  shall  be  in  equal 
shares;  and  where  there  are  no  children  of  the  intestate,  the  inheritance  shall 
descend  equally  to  the  next  of  kin  in  equal  degree,  and  those  who  represent 
them,  computing  by  the  rules  of  the  dvil  law."  ♦  ♦  §  39.  "  When  any  of  the 
children  of  the  intestate  dies  before  his  arrival  at  the  age  of  twenty-one  years, 
and  unmanied,  such  deceased  child's  share  shall  descend  equally  among  the 
surviving  brothers  and  sisters,  and  such  as  legally  represent  them;  but  if  such 
deceased  child  die  after  having  arrived  at  the  age  of  twenty-one  years,  un- 
married and  intestate,  in  th^  lifetime  of  the  mother,  every  brother  and  sister 
shaU  inherit  equally  with  the  mother.**  Sec.  1,  ch.  68,  R.  S.  1849  ("  Of  title 
to  real  proi)erty  by  descent  **),  contained  the  following  ijrovisions  in  subds.  5  and 
6:  **  5.  If  the  intestate  shall  leave  no  issue,  nor  widow,  and  no  &ther,  mother, 
brother  or  sister,  his  estate  shall  descend  to  his  next  of  kin  in  equal  degree 
[with  an  exception  not  important  here] :  Provided ^  however,  6.  If  any  person 
shall  die  leaving  several  children,  or  leaving  one  child  and  issue  of  one  or  more 
other  children,  and  any  such  surviving  child  shall  die  under  age  and  not  hav- 
ing been  married,  all  the  estate  that  came  to  the  deceased  child  by  inheritance 
from  such  deceased  parent,  shall  descend  in  equal  shares  to  the  other  children 
of  the  same  parent,  and  to  the  issue  of  any  such  other  children  who  shall 
have  died,  by  n^C^t  of  representation.** 
Subds.  6  and  7  of  sec.  1,  ch.  92,  R.  S.  1658,  are  in  the  same  terms. 


Digitized  by  VjOOQIC 


196  SUPKEME  COUKT  OF  WISCONSIN, 

Wieaner  vs.  Zaun. 

ch.  86,  §§  477  and  notes,  479,  480,  and  cases  there  cited.  The 
case  falls  within  the  direct  terms  of  onr  statute.  Franz 
Ahnert  died  in  1860,  under  age.  He  was  "  the  person  en- 
titled dymg  vmder  disahilityy  The  extension  of  the  ordi- 
nary period  of  limitation  by  this  disability  clause  must,  in 
this  case,  fall  within  five  years  after  his  deatli.  Angell  on 
Lim.,  §  480.  4.  When  plaintiff's  title  to  one-sixth  of  the 
land  accrued,  upon  the  death  of  her  father  in  1857,  she  was  a 
married  woman;  but  her  marriage  was  not  a  disability  which 
gave  her  immunity  from  the  statute  of  limitations.  Sec.  12, 
ch.  127,  R.  S.  of  1849,  did  not  attempt  to  create  disabilities, 
but  enumerates  certain  classes  of  persons  then  under  actual, 
well  known  legal  restrictions  and  incapacities,  and  suspends 
the  statute  of  limitations  in  their  behalf.  Among  these  are 
mentioned  married  women,  because  they  were  then  under  an 
actual  disability.  At  the  common  law  the  wife  "  was  not  only 
incapable  of  conveying  her  real  estate  by  deed,  but  could  not, 
as  a  general  rule,  make  a  valid  contract  of  any  description  in 
relation  either  to  real  or  personal  property."  "  Her  acts  were 
not,  like  those  of  infants  and  some  other  disabled  persons, 
voidable  only,  but,  in  general,  absolutely  void."  She  could 
not  employ  an  attorney;  she  could  not  sue.  Tyler  on  Inf.  & 
Gov.,  311-320;  1  Parsons  on  Con.,  339.  But  shortly  after 
the  R.  S.  of  1849  took  effect,  the  disability,  the  legal  inca- 
pacity, of  the  married  woman,  as  it  then  existed,  was  abso- 
lutely swept  away,  so  far  as  her  separate  estate  was  concerned, 
by  ch.  44,  Laws  of  1850.  This  statute  gave  her  the  right  to 
sue  alone.  Norval  v.  Rice^  2  Wis.,  30;  Botkinv.  Earl,  6  id., 
393;  Conway  v.  Smith,  IZ  id.,  125-136.  "  With  respect  to 
her  separate  property,  the  statute  has  placed  her  upon  the 
same  footing  as  to  all  the  world,  her  husband  included,  as  if 
she  were,  in  the  words  of  the  statute,  ^  a  single  female. '  "  29 
Wis.,  140.  When,  therefore,  the  plaintiff's  title  to  the  one- 
sixth  now  in  question  accrued,  she  could  assert  and  exercise 
hei*  rights  of  ownership  to  the  same  extent  as  any  of  her 
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adult  brothers.  It  seems  to  us  clear,  as  an  original  proposi- 
tion, that  the  act  of  1850  terminated  the  disability  referred  to 
in  the  statute  of  limitations,  so  far  as  the  recovery  of  her  sepa- 
rate estate  is  concerned.  Counsel  cited  in  support  of  this 
view,  Slater  v.  Cave^  3  Ohio  St.,  80;  Brown  v.  GousenSy  61 
Me.,  301 ;  Ball  v,  Bullard^  52  Barb.,  141 ;  Thompson  v. 
Cragg,  24  Tex.,  683;  Ongv.  Sumner,  1  Cine.  Sup.  Ct.  E.,  424; 
and  criticised  Bauman  v.  Grubbe,  26  Ind.,  419;  and  Burke  v. 
Beveridge,  15  Minn.,  205.  They  further  contended  that,  as 
plaintiff's  title  accrued  in  1857,  the  question  of  disability  in 
this  case  is  not  embarrassed  by  the  reenactment  of  the  mar- 
ried woman's  act  and  the  old  disability  clause,  at  the  same 
time,  in  the  R  S.  of  1858.  If  the  plaintiff  was  under  no  dis- 
ability when  her  right  accrued,  then  no  disability  created  by 
the  statutes  of  1858  can  avail  her.  Sec.  34,  ch.  134,  E.  S. 
1858.  The  terms  of  sec.  13  of  the  latter  act  are  also  in  the 
future  tense.  Counsel  further  contended  that  the  disability 
clause  in  the  statute  of  limitations,  as  found  in  the  revision  of 
1858,  should  be  construed  as  referring  solely  to  causes  of  ac- 
tion in  favor  of  married  women  as  to  which  their  disabilities 
were  not  removed  by  the  act  of  1850;  as  for  a  personal  injury 
Buffered  through  the  negligence  of  another,  or  for  property 
received  from  the  husband.  Pike  v.  Miles,  23  Wis.,  164. 
5.  Zaun's  purchase  and  occupancy  imder  claim  of  title  can 
not  be  impugned  for  bad  faith  upon  any  facts  appearing  in 
this  case.  Ra/wson  v.  Fox,  6  Ch.  Leg.  News,  278.  In  de- 
termining the  question  of  good  faith  in  such  cases,  the  maxim 
that  all  persons  are  presumed  to  know  the  law,  has  no  appli- 
cation. Otherwise  the  multitude  of  cases  (such  as  Edgerton 
V.  Bird,  6  "Wis.,  527)  where  deeds  void  on  their  face  have  been 
held  to  confer  color  of  title,  have  been  wrongly  decided.  Liv- 
ingston V.  Peru  Iron  Co.,  9  Wend.,  511,  arose  under  the 
champerty  act,  and  presented  a  case  of  actual  fraud.  Yet  it 
is  held  that  the  doctrine  of  that  case,  even,  is  not  applicable  to 
adverse  possession  under  the  statute  of  limitations.    Humbert 
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V.  Trinity  Chv/rch,  24  Wend.,  587,  610,  632,  634;  Cra/ry  v. 
Ooodfrum,  22  K  Y.,  170, 177;  Tyler  on  Eject,  863-5. 

JfarmeTy  Smith  cfe  Ordway  and  Friahy  <&  Weily  for  the 
respondent: 

1.  Coverture  furnished  in  this  state  a  perfect  answer  to  the 
statute  of  limitations  (Terr.  Stat,  of  1839,  p.  260;  R.  S.  1849, 
ch.  127,  sec.  12;  and  E.  S.  1858,  ch.  138,  sec.  13),  until  the 
elimination  of  the  coverture  clause  by  ch.  29,  Laws  of  1872. 
The  Married  Woman's  Act  of  1850  did  not  repeal  this  clause 
by  implication.  Such  repeals  are  not  favored  in  the  law,  and 
are  recognized  only  in  cases  of  necessity.  Potter's  Dwarris, 
113,  note  9,  and  154;  White  v.  Johnson^  23  Miss.,  68;  Mc- 
Cool  V.  Smithy  1  Black,  459;  Wood  v.  U.S.,  16  Pet.,  342; 
Brown  v.  CorwmW%,  21  Pa.  St.,  37;  Bowen  v.  Lease,  5  Hill, 
221;  Williams  v.  Potter,  2  Barb.,  316;  Att^y  Gen.  v.  Brown, 
1  Wis.,  513;  OoodHch  v.  Milwcmkee,  24  id.,  422.  The  disa- 
hilUy  referred  to  by  the  statute  is  not  merely  an  inability  to 
sue;  for  an  infant  also  may  sue  by  next  friend  or  guardian. 
Bingham  on  Inf.,  117, 118,  and  note;  Angell  on  Lim.,  §  195. 
The  disabilities  of  infants  result  from  the  precautions  of  the 
law  to  guard  them  against  their  own  inexperience.  As  to 
coverture,  the  sole  authority  is  in  the  husband,  and  the  wife 
must  obey,  and  all  her  disabilities  remain  except  so  far  as 
necessary  to  carry  out  the  statute  as  to  the  care  and  use  of  her 
separate  property.  Peck  v.  Ward,  18  Pa.  St.,  506;  Mahon 
V.  Gormley,  24  id.,  80;  Wooster  v.  Northrujp,  5  Wis.,  245; 
Cord's  Married  Women,  §§  974  et  seq.  The  statute  in  each 
case  is  to  run  until  the  disability  is  removed;  and  this  must 
mean  all  the  disabilities  of  the  state  of  marriage,  infancy, 
etc.  Bv/rkev.  Beveri^f^ge,  15  Minn.,  205;  Bauinan  v.  Gruhbs, 
26  Ind.,  419;  Dv/nham  v.  Sage,  52  N.  Y.,  229.  The  doctrine 
contended  for  by  the  defendant  would  bar  the  special  right  of 
redemption  vested  in  a  married  woman  in  the  case  of  tax 
sales,  a  right  which  this  court  has  repeatedly  recognized. 
Wright  V.  Wing,  18  Wis.,  50,  51;   Woodbury  v.  ShacUeford^ 
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19  id.,  60,  61;  Deery  v.  McCli/ntoch,  31  id.,  204.  (Counsel 
also  criticised  and  distingoished  the  cases  of  Ong  v.  Sumner^ 
1  Cin.  Sup.  Ct.  R,  424;  Brown  v.  Consens,  51  Me.,  301;  and 
Slater  v.  Cave,  3  Ohio  St.,  80.)  A  statute  ought  to  be  so 
construed  that,  if  possible,  no  clause,  sentence  or  word  shall 
be  superfluous,  void  or  insignificant  {Harrington  v.  Smith, 
28  Wis.,  43);  and  statutes  of  limitation  are  to  be  strictly  con- 
strued. Angell  on  Lim.,  §§  485-6;  Demarest  v.  Wynkoop,  3 
Johns.  Ch.,  146.  Where  there  is  no  ambiguity  in  the  lan- 
guage of  the  statute,  courts  cannot  correct  supposed  defects. 
Benton  v,  Wickwyre,  9  Alb.  L.  J.,  309;  Dwarris,  721;  Buff- 
ham  V.  Bacine,  26  Wis.,  449,  and  cases  there  cited.  In  con- 
struing positive  statutory  enactments,  the  maxim,  "  the  rea- 
son of  the  law  ceasing,  the  law  itself  ceases,"  is  inapplicable. 
JEllis  V.  Griffith,  16  M.  &  W.,  109.  The  language  of  the 
disability  clause,  including  the  case  of  a  married  woman,  is 
perfectly  plain;  and  if  its  enforcement  would  work  injustice, 
which  we  deny,  tlie  cure  must  be  with  the  legislature.  Bo- 
senplanter  v.  Bcerale,  54  N.  T.,  262.  2.  Plaintiff  had  no 
right  of  entry  until  the  death  of  the  tenant  by  the  curtesy; 
and  until  that  time  the  possession  of  defendant's  grantor  was 
not  adverse  (Angell  on  Lim.,  §§  369,  371-2  and  p.  422;  2 
Washb.  R  R,  2nd  ed.,  475,  505;  Sands  v,  Hughes,  53  N. 
Y.,  294);  and  no  act  or  declaration  of  his  could  make  the 
possession  adverse  so  as  to  set  the  statute  running.  Straibe  v. 
Fehl,  22  Wis.,  343;  Jones  v.  BiUstein,  28  id.,  221,  225-6; 
Merriman  v,  Caldwell,  8  B.  Mon.,  33;  Salmon^s  Adm^rs  v. 
Davis,  29  Mo.,  176;  Melvin  v.  Proprietors,  etc.,  16  Pick., 
137;  S.  C,  17  id.,  255;  Baymondv.  Holden,  2  Cush.,  269; 
Gemet  v.  Lyon,  31  Pa.  St.,  94;  Jackson  v.  SchoonmaJcer,  4t 
Johns.,  402.  3.  The  ten-year  limitation  (K.  S.,  ch.  138,  sees. 
6,  10)  did  not  begin  to  run  on  the  death  of  the  tenant  by  the 
curtesy,  in  1857.  (1)  No  entry  was  then  made  under  the 
deed  of  1851.  Such  entry  had  already  been  made  in  1851; 
and   there  could  be  but  one  entry  under   that  deed,  and 


Digitized  by  VjOOQIC 


200  SUPREME  COUllT  OF  WISCONSIN, 

Wiesner  vs.  Zaun. 

one  possession.  (2)  The  entry  made  by  defendant's  father 
in  1851  cannot  be  treated  as  made  "under  claim  of  title, 
excVusi/ve  of  any  other  rigkt.'^^  The  deed  to  him  on  its 
face  conveyed  only  the  grantor's  interest  as  heir  of  his  son 
Henry  and  as  tenant  by  the  curtesy.  The  covenants  of  war- 
ranty are  no  part  of  the  conveyance.  They  only  refer  to  the 
estate  conveyed;  and,  the  deed  not  professing  to  pass  any 
greater  estate  than  that  above  described,  they  cannot  operate 
as  color  of  title  to  any  greater  estate.  McRae  v,  WilltamSj  7 
Jones'  Law  (N.  C),  430;  Orary  v.  Goodmom,  22  N.  T.,  170; 
McEvoy  V.  Loyd,  31  Wis.,  146.  The  recitals  of  the  deed  fix 
the  intention  of  the  parties.  3  Washb.  R  P.,  368.  The  de- 
scription of  the  grantor  as  heir  of  Kosina  Ahnert,  deceased, 
is  indeed  unusual  as  applied  to  a  tenant  by  the  curtesy;  but 
it  might  well  be  embraced  in  the  general  definition  of  the 
word  "  heir,"  as  the  person  who  takes  an  estate  in  lands  or 
tenements  by  descent  from  another,  as  distinguished  from  an 
alienee  or  a  devisee.  2  Burr.  Law  Die,  565.  It  certainly 
carries  the  information  that  the  grantor  acquired  his  estate 
without  deed  or  will;  and  the  interest  so  derived  from  his 
wife  could  only  be  that  of  a  tenant  by  the  curtesy.  These 
recitals  operated  as  notice  to  the  grantee  of  the  character  of 
his  grantor's  title.  Pa/rker  v.  Kane^  4  Wis.,  1;  I/imont  v. 
Sti/mson^  5  id.,  443;  Fallass  v,  PiercOy  30  id.,  468-9;  Quin- 
lan  V.  Pierce  J  34  id.,  304;  GoodenougK  v,  Spencer ^  46  How., 
353;  Williamson  v.  Brovm^  15  N.  T.,  358-362;  Baker  v. 
BlisSy  39  id.,  70;  Bead  v.  Gannon^  50  id.,  345-^0;  Reeder 
V.  Barry  4  Ohio,  459;  2  Washb.  R  P.  (2nd  ed.),  685.  The 
deed  conveying  on  its  face  only  the  one-sixth, interest  of  the 
grantor  as  heir  of  Henry  and  his  life  estate  as  tenant  by  the 
curtesy,  there  could  be  under  it  no  bonafde  claim  of  a  greater 
estate.  Angell  on  Lim.,  §  401,  note  6,  and  §  408;  McEvoy  v. 
Loydy  supra;  Thompson  v.  Craggy  24  Tex.,  582 ;  Doe  v.  Eocy  25 
Ga.,  178.  (Counsel  further  argued  from  the  answer  and  the  evi- 
dence that  defendant's  grantor  took  his  deed  with  notice  of  the 
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nature  of  his  grantor's  title.)  The  claim  of  title  in  such  cases 
must  be  made  in  good  faith.  Whitney  v,  Powell,  1  Chand., 
52;  Woodward  v,  McReynoldSy  id.,  250;  Edgerton  v.  Bird^  6 
Wis.,  536;  Zimngston  v.  Iron  Co,,  9  Wend.,  513,  517-18;  Za 
Fromioia  v,  Jackson,  8  Cow.,  595, 602 ;  Clapp  v.  BroTnagham, 
9  id.,  531,  557;  15  Barb.,  490-91;  19  Vt.,  164;  WaUon  v. 
GreggSj  10  Watts,  296;  Bradatreet  "o,  Huntington,  5  Pet, 
409;  25  Ga.,  178;  Angell  on  Lim.,  §§  37,  404-5;  Tyler  on 
Eject.,  871.  4.  The  deed  of  the  tenant  by  the  curtesy,  what- 
ever its  form,  conveyed  in  fact  only  an  estate  for  his  life.  R. 
S.,  ch.  83,  §  32,  and  ch.  86,  §  4.  On  his  death  the  estate  ended 
absolutely,  and  there  could  be  no  holding  over  or  tenancy  by 
sufferance;  and  the  act  of  his  grantee  in  retaining  possession 
was  that  of  a  stranger  intruding.  Angell  on  Lim.,  §§  331, 
444;  Doe  v.  Prosser,  1  Cowp.,  217;  Jackson  v.  Harsen,  7 
Cow.,  327;  Clapp  v,  Bromagham,  9  id.,  554;  Constantine  v. 
Van  Winkle,  6  Hill,  194,  and  note;  Sands  v.  Hughes,  53  N. 
T.,  294;  Miller  v,  Shackleford,  3  Dana,  289.  Philip  Zaun's 
possession  and  cultivation  of  the  land,  from  that  time,  to  the 
exclusion  of  the  plaintiff  and  other  heirs,  and  his  claim  to  own 
the  whole,  was  a  disseisin  of  the  true  owners,  and  adverse  to 
the  whole  world.  Jones  v.  Beeves,  6  Rich.  Law,  132;  Brovm 
V.  Spand,  2  Mill  (S.  C),  11;  Livingston  v.  Peru  Iron  Co.j 
9  Wend.,  517;  9  Cow.,  554.  The  answer  also  admits  that  such 
holding  by  Philip  Zaun  was  adverse.  The  twenty-year  limit- 
ation, therefore,  began  in  1857  to  run  in  favor  of  Philip  Zaun 
and  any  person  claiming  under  him.  5.  There  was  no  change 
of  the  possession  by  virtue  of  the  deed  from  Philip  Zaun  to 
the  defendant  in  1861,  such  as  would  set  the  ten-year  limitation 
running  in  defendant's  favor  from  that  time.  (1)  There  was  in 
fact  no  change  of  place  or  position  on  defendant's  part.  He 
had  resided  with  his  father  since  1851,  doing  most  of  the* 
work  on  the  same  land.  He  resided  there  after  his  marriage, 
and  his  father  did  not  remove  from  the  land  imtil  ajier  the 
deed  to  defendant.    The  latter  was  performing  the  same  act8 
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of  ownersliip  before  as  after  the  date  of  his  deed.  (2)  He  wlio 
takes  by  grant  from  one  already  in  possession  (especially  if 
sharing  that  possession  with  him),  will  be  regarded  as  contin- 
uing under  the  same  title.  F inlay  v.  Cook^  54  Barb.,  9; 
Angell  on  Lim.,  §  442.  There  can  be  but  one  adverse  posses- 
sion, and  that  must  be  continuous,  no  matter  how  often  it  may 
be  assigned  or  transferred  from  one  person  to  another.  Mer- 
riam  v.  Caldwell^  8  B.  Mon.,  33.  If  defendant's  grantor  had 
held  adversely  for  nineteen  years  before  conveying  the  land, 
defendant,  continuing  in  possession  one  year  thereafter,  could 
have  claimed  the  benefit  of  the  twenty  years  of  adverse  pos- 
session. Chadboume  v.  Swan^  40  Me.,  260.  He  made  no 
entry,  took  no  new  possession,  under  his  deed,  and  has  no 
greater  right  than  his  grantor  would  have  acquired  under  the 
adverse  possession  commenced  in  1857,  if  the  grantor  had 
continued  in  possession  until  the  commencement  of  this  action. 
6.  "Were  it  true  that  Philip  Zaun  could  hold  over,  as  by  suf- 
ferance, still,  on  his  severing  the  relation  by  deed  to  another 
person  also  in  possession,  the  reversioner  might  treat  his 
grantee  as  a  disseizor  holding  malajide^  and  sue  in  ejectment. 
Angell,  §  443.  (Counsel  also  contended,  upon  the  evidence, 
that  the  defendant  was  not  a  purchaser  in  good  faith  without 
knowledge  of  Rosina  Ahnert's  heirs,  and  for  that  reason  could 
not  claim  the  benefit  of  the  ten-year  limitation,  citing  Park  v, 
Kane^  supra ;  Sterry  v.  Arden^  1  Johns.  Oh.,  261,  9  Cow., 
654;  Saxton  v.  Hunt^  1  Spencer  (N.  J.),  487;  Fallam  v. 
Pierce^  supra  ;  Phelan  v.  Boylan^  25  Wis.,  683).  7.  If  cor- 
rect in  the  foregoing  positions,  we  are  entitled  to  recover  an 
imdivided  one-half  of  all  except  the  one-sixth  inherited  by 
John  Gottlieb  Ahnert  from  his  son  Henry  prior  to  the  deed 
of  1851.  (1)  The  one-sixth  inherited  from  his  son  August,  in 
•  1855,  went,  on  Gottlieb's  death,  to  his  heirs;  and  the  covenant 
of  warranty  in  the  deed  of  1851,  does  not  estop  them  from 
claiming  the  title;  because,  as  we  have  already  shown,  that 
deed  does  not  vmdertake  to  con/vey  anything  more  than  the 
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one-sixth  inherited  from  Henry,  and  the  grantor's  life  estate 
in  the  other  five-sixths.  2  Washb.  B.  P.,  480-81 ;  Jfickles  v. 
Tovmsendy  18  N.  Y.,  577,  and  cases  there  cited;  Allen  v, 
Soltan^  20  Pick.,  458.  (2)  At  the  death  of  Franz,  in  1860, 
he  was  nnder  the  disability  of  infancy,  and  wonld  have  had 
five  (if  not  ten)  years  after  his  majority  to  bring  this  action. 
His  interest  descended  to  his  surviving  brothers  and  sisters; 
and  plaintiff,  being  a  married  woman  when  that  interest  so 
descended,  was  entitled  to  the  protection  of  the  state.  (3)  On 
the  death  of  Ernst,  in  1873  (about  thirty-seven  years  old), 
his  title  descended  to  his  surviving  brother  and  sister,  the 
latter  (the  plaintiff  herein)  being  still  imder  the  disability  of 
coverture.  If  defendant  could  acquire  a  prescriptive  right 
only  by  an  adverse  possession  of  twenty  years,  plaintiff  is 
clearly  entitled  to  all  the  interest  she  seeks  to  recover. 

Lyon,  J.  I.  It  seems  to  be  conceded  (and  the  fact  doubt- 
less is),  that,  from  the  death  of  Johann  Gottlieb  Ahnert,  in 
1857,  the  possession  by  the  defendant  and  his  grantor  of  the 
land  in  controversy  has  been  adverse  to  the  claim  of  the 
plaintiff.  The  question  discussed  by  the  learned  counsel  is, 
whether  the  same  was  a  possession  under  color  of  title,  in  fa- 
vor of  which  the  statute  of  limitations  might  run  in  ten  years, 
or  whether  it  comes  under  the  limitation  of  twenty  years  ap- 
plicable to  cases  in  which  the  claim  of  title  is  not  founded 
upon  a  written  instrument  purporting  to  be  a  conveyance  of 
the  land  thus  possessed.  K.  S.,  ch.  188,  sees.  6-10  (Tay.  Stats., 
1622-3). 

It  was  strongly  argued  on  behalf  of  the  plaintiff,  that  the 
deed  from  the  elder  Ahnert  to  the  grantor  of  the  defendant 
does  not  purport  to  convey  the  whole  of  the  tract  of  land,  an 
undivided  share  of  which  is  claimed  by  the  plaintiff,  but  only 
the  interest  therein  which  the  former  took  as  tenant  by  the 
curtesy  and  as  heir  of  his  deceased  son  Henry.  If  this  be  a 
correct  position,  it  necessarily  follows  therefrom  that  the  de- 
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f endant  cannot  Biiccessf uU j  assert  an  adverse  possession  of  the 
land  by  xjolor  of  title,  a  continuance  of  which  for  ten  years 
may  operate  to  bar  the  plaintiff's  claim. 

The  deed  under  consideration  is,  in  form,  a  conveyance  of 
the  whole  tract  therein  described.  It  may  well  be  doubted 
whether  the  words  relating  to  the  grantor,  to  wit:  "  Father  of 
Henry  Ahnert,  deceased,  and  husband  of  Eosina  Ahnert,  de- 
ceased, and  sole  heir  of  both,"  are  anything  more  than  a  mere 
descriptio  peraoncB.  If  they  amount  to  more  than  that,  when 
the  grantor  described  himself  as  sole  heir  of  his  wife,  who 
died  seized  of  the  land,  he  thereby  indicated  an  intention  to 
convey  the  whole  interest  in  such  land,  and,  as  we  have  seen, 
he  used  apt  words  to  carry  out  his  intention.  We  conclude 
that  the  deed  of  1851  purports,  on  its  face,  to  convey  the  whole 
tract. 

From  the  foregoing  views,  two  results  foUow.  These  are, 
1.  Tlie  possession  of  the  defendant  and  his  grantor  was  under 
color  of  title,  and  adverse  to  the  plaintiff;  and  2.  By  virtue  of 
the  covenants  in  the  deed  from  the  elder  Ahnert,  the  interest 
in  the  land  which  he  inherited  as  heir  of  his  son  August  (who 
died  in  1855),  enured  to  the  benefit  of  the  defendant's  grantor, 
by  way  of  estoppel. 

II.  Ernst  Ahnert  was  of  full  age  when  the  adverse  posses- 
sion of  the  elder  Zaun  commenced  in  1857,  and  his  right  of 
action  to  recover  his  portion  of  the  land  became  barred  by  the 
statute  of  limitations  in  1867.  Hence,  when  he  died  in  1873, 
no  such  right  of  action  descended  to  his  heirs. 

III.  Franz  Ahnert  dying  in  1860  under  the  age  of  twenty- 
one  years,  and  never  having  been  married,  the  undivided  one- 
sixth  of  the  whole  tract,  which  he  inherited  from  his  mother, 
descended  to  his  surviving  brothers  and  sisters  (Karl,  Ernst 
and  the  plaintiff),  in  equal  shares.  R.  S.,  ch.  92,  sec.  1,  subd. 
7  (Tay.  Stats.,  1170,  §  1,  subd.  6). 

In  Perhma  v.  Simonds,  28  Wis.,  90,  we  held,  after  much 
investigation,  that  in  such  a  case  the  surviving  brothers  and 
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Bisters  inherit  from  the  ancestor  and  not  from  the  deceased 
child.  As  applied  to  the  present  case,  the  rule  there  settled 
is,  that  the  plaintiff  took  one-third  of  the  share  of  Franz  in  his 
mother's  estate,  in  the  same  manner  in  which  she  would  have 
taken  it  had  Franz  died. before  his  mother.  The  amount  of 
the  interest  which  she  so  took  is  of  course  increased  by  the 
death  of  Henry  and  of  August,  after  the  death  of  their 
mother. 

Perkins  v.  Simonds  was  ruled  by  the  revised  statutes  of 
1839,  p.  185,  §  39,  which  is  substantially  the  same  as  the 
corresponding  provision  in  the  revision  of  1858  last  above 
cited.  The  statute  of  1839  was  borrowed  from  Massachusetts, 
and  had  received  judicial  construction  in  that  state  before  its 
adoption  here.  We  felt  bound  by,  and  therefore  followed,  the 
adjudications  in  that  state  construing  the  statute,  as  will  be 
seen  by  an  examination  of  the  opinion.  We  must  adhere  to 
the  rule  thus  established.  We  therefore  hold  that  the  portion 
of  the  lands  of  which  Mrs.  Ahnert  died  seized,  which  descend- 
ed to  Franz,  and  by  his  death  to  the  plaintiff  (being  one- 
eighteenth  of  the  whole),  is  held  by  the  plaintiff  in  the  same 
mannei:  as  she  holds  the  one-sixth  thereof  which  came  to  her 
.  directly  from  her  mother,  and  is  subject  to  the  same  rules  of 
law.  If  she  can  recover  either  of  these  undivided  interests  or 
portions  in  this  action,  she  can  recover  both;  failing  to  recover 
one  of  them,  she  cannot  recover  either. 

It  should  be  stated  in  this  connection  that  Mr.  Justice  Cole 
reserves  his  opinion  on  this  point,  but  concurs  in  the  other 
points  herein  decided. 

IV.  This  brings  us  to  the  controlling  question  in  the  case: 
whether  the  plaintiff's  cause  of  action  is  barred  by  the  statute 
of  limitations,  ^ad  she  been  unmarried  in  1857,  when  the 
adverse  possession  of  the  defendant's  grantor  commenced,  it 
is  indisputable  that  her  right  would  have  been  thus  barred. 
But  she  was  at  that  time,  and  ever  since  has  been,  a  married 
woman.    It  is  claimed  for  her  that  the  statute  has  never  com- 
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menced  to  run  against  her.  This  position  is  founded  on  the 
provisions  of  the  R.  S.,  ch.  138,  sec.  13  (Tay.  Stats.,  1624, 
§  13).  To  this  it  is  answered  that  the  conditions  of  infancy, 
coverture,  etc.,  mentioned  in  the  statute,  do  not  prevent  the 
running  of  the  statute  any  longer  than  while  such  conditions 
constitute  disahUUiea;  that  the  word  "  disability  "  is  used  in 
the  statute  in  its  technical,  legal  sense,  meaning  only  "  an  in- 
capacity of  action  under  the  law,"  or  "  an  incapacity  to  do  a 
legal  act"  (Burrill's  Law  Die);  and  hence,  that  the  statute 
concerning  the  rights  of  married  women  (Laws  of  1850,  ch. 
44;  Tay.  Stats.,  1195),  which  gives  to  a  wife  the  absolute  con- 
trol of  her  separate  estate  the  same  as  though  she  were  un- 
married, and  the  provisions  of  another  statute  which  permits 
her  to  sue  alone  in  respect  to  such  estate  (R.  S.,  ch.  122,  sec. 
15),  removed  the  disability  of  coverture,  and  set  the  statute 
in  motion  against  the  plaintiff,  more  than  ten  years  before  she 
commenced  her  action.  If  these  positions  are  well  ta-ken,  the 
action  cannot  be  maintained;  and  they  are  sustained  by  the 
adjudications  of  several  most  respectable  courts,  made  under 
statutes  quite  similar  to  ours.  Brown  v.  Gouaens^  51  Me.,  301 ; 
Slater  v.  Cave^  3  Ohio  St.,  80 ;  Ong  v.  Sumner^  1  Cin.  Superior 
Ct.  R.,424;  Ball  v.  Bullard,  52  Barb.,  141.  In  the  first  of. 
these  cases,  the  principle  upon  which  all  of  them  were  decided 
is  tersely  expressed,  thus:  "no disability,  no  exemption." 

On  the  other  hand,  several  other  courts  of  equal  respecta- 
bility have  held  precisely  the  opposite  doctrine.  Burke  v. 
Beveridge,  15  Minn.,  205;  Bauman  v,  GrubhSj  26  Ind.,  419; 
Dunham  v.  Sage,  52  N.  T.,  229. 

The  question  has  not  been  passed  upon  by  this  court,  al- 
though it  was  raised  and  argued  in  Zadd  v.  Hildebrant^  27 
Wis.,  135.  The  conflicting  decisions  in  other  states  have  re- 
sulted in  no  decided  weight  of  authority  Either  way.  We 
must  therefore  determine  for  ourselves  the  proper  construc- 
tion of  the  statute,  in  the  light  of  the  accepted  rules  of  law 
applicable  to  the  case. 
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It  is  apparent  tbat  the  case  turns  upon  the  meaning  of  the 
word  "  disability,"  as  used  in  the  statute.  The  question  is, 
whether  it  is  there  used  in  the  restricted  sense  above  men- 
tioned, or  has  it  a  larger  signification?  Upon  this  question 
our  views  will  be  briefly  stated. 

1.  It  seems  to  us  that  the  definition  given  by  the  learned 
counsel  for  the  defendant,  and  apparently  sanctioned  by  Bur- 
rill,  is  too  narrow.  The  grounds  of  the  disability  of  a  wife 
are  thus  stated  by  Chancellor  Kent:  "  The  disability  of  the 
wife  to  contract  so  as  to  bind  herself,  arises  not  from  want  of 
discretion,  but  because  she  has  entered  into  an  indissoluble 
connection,  by  which  she  is  placed  under  the  power  and  pro- 
tection of  her  husband,  and  because  she  has  not  the  adminis- 
tration of  property,"  etc.  2  Com.  (11th  ed.),  137,  The  law 
giving  her  the  control  of  her  separate  estate  removes  only  one 
of  the  grounds  of  disability.  She  is  still  under  the  control 
and  protection  of  her  husband.  He  can  lawfully  control  her 
domicil  and  her  employment.  In  these  particulars  she  is 
now,  as  she  was  at  the  common  law,  under  a  degree  of  duress. 
Although  she  may  have  an  action  in  her  own  name  relating 
to  her  separate  estate,  and  may  administer  the  same  as  if  un- 
married, yet  such  qtuxsi  duress,  which  is  a  recognized  element 
of  legal  disability,  still  remains. 

2.  But  the  section  itself  furnishes  proof  that  the  legisla- 
ture did  not  use  the  term  in  the  restricted  sense  claimed  for  it. 
One  of  the  conditions  mentioned  in  the  section  as  preventing 
the  running  of  the  statute  of  limitations  is  that  of  persons 
"  imprisoned  on  a  criminal  charge,  or  in  execution  upon  con- 
viction of  a  criminal  offense,  for  a  term  less  than  for  life." 
We  suppose  that  persons  in  this  condition  may  bring  actions 
in  their  own  names,  notwithstanding  their  imprisonment. 
"We  find  no  statute  to  the  contrary.  We  have  a  statute  which 
provides  for  the  service  of  process  upon  convicts  in  the  st^te 
prison.  R.  S.,  ch.  188,  sec.  23  (Tay.  Stats.,  1976,  §  23).  If 
they  can  be  sued,  manifestly  their  civil  rights  are  not  sus- 
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pended,  and  tliey  may  bring  actions.  Neither  are  we  aware 
of  any  law  which  requires  the  appointment  of  a  next  friend 
or  guardian  for  a  convict  plaintiff  or  defendant.  In  the  ab- 
sence of  such  a  law,  if  the  civil  rights  of  the  convict  are  not 
suspended,  it  necessarily  follows  that  he  may  sue  or  be  sued 
in  his  own  name. 

In  New  York  there  is  a  statute  which  suspends  all  of  the 
civil  rights  of  a  person  under  sentence  of  imprisonment  in 
the  state  prison  for  a  term  less  than  for  life,  during  the  term 
of  his  imprisonment  3  E.  S.  (1859),  Title  7,  Part  4,  ch.  1, 
§  29;  O'Brien  v.  Ragariy  1  Duer,  664;  Miller  v.  Finkle^ 
1  Parker's  Or,  JR.,  374.  In  the  revision  of  1830,  in  which 
this  provision  stands  as  §  19,  we  find  the  following  note  by 
the  revisors  relating  to  that  section:  "New;  taken  substan- 
tially from  Mr.  Livingston's  code,  p.  29;  declaratory  of  what 
is  probably  the  law,  although  we  have  had  no  express  decis- 
ions on  the  subject."  3  E.  S.  (1830),  p.  835.  It  seems  very 
clear  that  our  statute,  which  provides  for  the  service  of  pro- 
cess on  convicts  in  the  state  prison,  was  enacted  on  the  theory 
that,  in  the  absence  of  any  statute  to  the  contrary,  the  civil 
rights  of  such  convicts  are  not  suspended  during  their  im- 
prisonment. 

But  however  this  may  be,  the  exemption  in  sec.  13  of  per- 
sons imprisoned  on  a  criminal  charge,  or  in  execution  upon 
conviction  of  a  criminal  offense,  extends  to  persons  so  impris- 
oned as  well  before  as  after  trial,  and  to  persons  so  in  execu- 
tion who  have  only  been  sentenced  to  imprisonment  in  a 
county  jail.  As  a  matter  of  course,  the  civil  rights  of  such 
persons  cannot  be  affected  or  impaired  by  the  criminal  charge 
or  conviction.  They  may  still  control  their  property,  make 
valid  contracts,  and  sue  and  be  sued  in  their  own  names.  Oth- 
erwise the  civil  rights  of  a  person  imprisoned  on  a  charge  of 
assault  and  battery,  or  any  other  misdemeanor,  whether  before 
trial  or  after  conviction  and  sentence,  would  be  suspended. 
This  would  be  simply  monstrous.     Yet  the  statute  treats  a 
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person  thxiB  imprisoned  as  under  disability.  Manifestly,  it 
does  not  mean  the  disability  whicb  results  from  tlie  total  or 
partial  suspension  of  civil  rights,  but  that  which  results  from 
duress.  We  cannot  doubt  that  the  term  has  the  same  signifi- 
cation when  applied  to  the  condition  of  coverture,  whidi,  as 
we  have  seen,  is  also,  to  some  extent,  one  of  duress. 

3.  The  history  of  legislation  in  this  state  on  the  subject- 
matter  of  the  statute  under  consideration,  shows  that  the  legis- 
lature never  supposed  that  the  exemption  of  married  women 
from  the  operation  of  the  statute  of  limitations  had  been  t^en 
away,  until  it  was  done  directly  in  actions  for  the  recovery  of 
real  estate,  b^  the  enactment  of  ch.  44,  Laws  of  1872. 

Perhaps  but  little  importance  should  be  given  to  the  fact 
that  sec.  13  (which  is  found  in  substance  in  the  revised  stat- 
utes of  1839  and  also  of  1849)  was  reenacted  in  the  revision 
of  1858,  without  material  alteration,  although  the  acts  which 
it  is  claimed  exclude  married  wo6ien  from  the  benefit  of  that 
section,  were  then  in  force  and  were  reenacted  in  the  same 
revision.  This  fact  is  not,  however,  without  significance.  It 
is  worthy  of  consideration  when  we  are  required,  as  we  are  in 
the  present  case,  to  determine  whether  a  statute  has  been  re- 
pealed by  implication. 

But  there  is  another  fact  much  more  significant.  When 
the  act  of  1872  was  passed,  amending  section  13  by  striking 
therefrom  the  4th  subdivision,  so  that  its  provisions  should  no 
longer  apply  to  the  condition  of  coverture,  the  legislature  left 
untouched  sec.  29  of  the  same  chapter,  which  relates  to  nearly 
all  personal  actions,  and  which,  in  its  effect  upon  such  actions 
and  in  form,  is  very  similar  to  sec.  13.  If  the  legislature  of 
1872  supposed  that  the  amendment  to  section  13  had  already 
been  made  by  implication,  it  could  only  have  enacted  ch.  44 
for  the  purpose  of  clearing  that  section  of  useless  rubbish; 
and  in  such  case  it  would  certainly  have  made  the  same  amend- 
ment to  section  29,  and  for  the  same  reason.  The  failure  to 
do  so  is  strong  if  not  conclusive  evidence  that  the  legislature 
Vol.  XXXIX.  — U 
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were  of  the  opinion  that  both  sections  were  unjiiFected  by 
former  laws.  Hence,  for  satisfactory  reasons  no  doubt,  it 
amended  one  section  and  left  the  other  in  its  original  form, 

4.  The  tendency  and  obvious  purpose  of  all  laws  affecting 
married  women  which  have  been  enacted  in  this  state  during 
the  last  twenty-five  years,  have  been,  almost  without  excep- 
tion, to  extend  the  privileges  and  immunities  of  that  class  of 
persons  without  imposing  upon  them  corresponding  liabilities 
and  burdens.  Keeping  this  fact  in  view,  and  remembering 
the  principle  that  repeal  by  implication  is  not  favored,  we  are 
impelled  to  the  conclusion  that  the  legislature,  when  it  re- 
moved some  of  the  disabilities  of  coverture,  did  not  intend 
thereby  to  deprive  the  wife  of  any  privilege  or  right  extended 
to  her  by  other  statutes. 

5.  It  must  be  conceded  that  very  many  of  the  old  rules  of 
law  regulating  the  marital  relation  have  been  abrogated  or 
materially  changed  by  modern  legislation.  Tliose  rules  were 
the  results  of  the  wisdom  and  experience  of  centuries,  and 
were  believed  by  our  fathers  to  harmonize  with  the  Divine 
law  which  founded  and  sanctified  that  relation.  Whether 
those  rules  have  been  departed  from  wisely  or  unwisely,  is  not 
for  us  to  determine.  But  we  are  profoundly  conscious  that 
such  legislation  is  fraught  with  danger,  and  that  any  errors 
therein  must  necessarily  lead  to  disastrous  results,  the  magni- 
tude of  which  cannot  well  be  overestimated.  We  have  neither 
the  power  nor  the  inclination  to  advance  in  that  direction  only 
as  we  are  compelled  to  do  so  by  the  clearly  expressed  wall  of 
the  legislature.  We  must  not  accelerate  the  process  of  inno- 
vation and  change  by  forced  construction  of  statutes  on  the 
subject.  Hence,  until  the  legislature  expressly  so  enact,  we 
cannot  hold  that  a  wife  is  no  longer  under  legal  disability. 

We  conclude  that  the  judgment  of  the  circuit  court,  by 
which  the  plaintiff  recovered  the  undivided  one-sixth  of  the 
tract  of  land  described  in  the  complaint,  which  she  inherited 
directly  from  her  mother,  and  the  undivided  one-eighteenth 
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thereof  which  she  inherited  from  the  same  source  on  the  death 
of  her  minor  brother  Franz  in  1860,  is  correct  and  should  be 
affirmed* 
By  the  Court. — Judgment  affirmed. 

On  a  motion  for  a  rehearing  as  to  so  much  of  the  fore- 
going decision  as  relates  to  the  one-eighteenth  claimed  by  the 
plaintiff  as  derived  through  her  brother  Franz,  Mr.  Winkler 
argued  that  the  decision  rested  on  Perkhu  v.  Si/mondSy  28 
Wis.,  90,  and  that  in  turn  upon  certain  Massachusetts  de- 
cisions; and  that  the  conclusion  reached  is  not  sustained  by 
Perkins  v.  Simonds.  The  doctrine  of  the  latter  case  is  mere- 
ly this:  that  where  one  of  several  children,  heirs  of  a  conmion 
parent,  dies  under  age  and  intestate,  his  brothers  and  sisters  shall 
be  entitled  to  his  property  inherited  from  such  parent,  in  the 
same  proportions  as  if  they  had  taken  it  from  the  parent  di- 
rectly; and  the  law  calls  this,  technically,  taking  as  heirs  of 
the  parent  as  the  ancestor,  and  not  taking  as  heirs  of  a  deceased 
brother  or  sister.  That  case  turned  on  the  meaning  of  the 
word  "  ancestor  "  in  sec.  4,  ch.  92,  R  S.  Ifaah  v.  Cvtler^  16 
Pick.,  491  (which  is  chiefly  quoted  in  Perkins  v.  Si/monds\ 
simply  decides  that  the  statute  and  doctrine  in  question  do 
not  apply  where  the  children  take  hy  will  from  the  father, 
but  that  in  such  case  a  mother  inherits  from  a  deceased  minor 
child.  Sheffield  v.  Lovervrtg^  12  Mass.,  490,  merely  states  the 
effect  of  the  statutes  as  to  who  take  under  it.  McAfee  v.  Gil- 
more^  4  N".  H.,  391,  holds  that  it  does  not  apply  where  there 
is  a  will.  Crowell  v.  Clough^  3  Foster,  207,  and  Prescott  v. 
Carr^  9  id.,  453,  hold  that  under  such  a  statute,  upon  the  de- 
cease of  one  of  the  children  unmarried  and  under  age,  broth- 
ers and  sisters  of  the  half  blood  do  not  participate  in  his 
share  of  the  inheritance.  This  fully  supports  Perkins  v. 
Simonds.  But  the  doctrine  of  these  cases,  and  the  statute  on 
which  it  is  founded,  are  merely  a  rule  of  descent,  designating 
who  the  heirs  shall  be  upon  the  decease  of  a  person;  saying, 
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if  you- please,  that  his  heirs  shall  not  take,  but  the  persons  who 
would  have  taken  if  he  had  never  been.  Bvt  the  fact  re- 
mains that  he  has  heen.  And  if  the  statute  requires  this  fact 
to  be  left  out  of  view  in  determining  who  shall  be  the  heir,  it 
does  not  follow  that  it  must  also  be  left  out  of  view  in  deter- 
mining the  nature  of  the  title  these  heirs  take  as  against  third 
persons.  When  an  heir  takes  from  his  ancestor,  he  takes  the 
title  just  as  the  ancestor  leaves  it.  But  the  subject  of  inher- 
itance here,  although  derived  from  the  ancestor,  is  not  what 
the  ancestor  left,  but  what  the  child  left.  It  is  not,  therefore, 
true  that  the  surviving  children  take  m  the  same  manrver  as 
they  would  have  taken  if  the  deceased  child  had  died  before  the 
ancestor.  During  the  ownership  of  the  child,  the  title  may  have 
been  impaired,  alienated  or  lost.  It  may  have  been  mortgaged 
or  sold  through  a  guardian;  sold  for  taxes;  or  lost  by  adverse 
popsession,  where  his  disability  does  not  save  it,  as  in  Wood- 
hury  V.  Schacklefordy  19  Wis.,  55.  Indeed,  where  it  is  ad- 
versely possessed  for  ten  years  under  color  of  title,  his  dis- 
ability alone  can  save  it.  If  sec.  13  of  the  limitation  act 
did  not  include  infants,  it  would  be  gone,  though  every  other 
member  of  the  family  were  a  married  woman  or  confined  in 
the  state  prison.  Is  not  this  alone  conclusive  that  his  is  the 
one  disability  which  alone  can  interrupt  the  statute  of  limita- 
tions? 2.  Suppose  that  Franz  had  been  nine  years  old  when 
his  father  died  and  defendant's  possession  became  adverse,  and 
had  lived  till  he  was  twenty,  then  died  leaving  the  plaintiff, 
his  married  sister,  and  his  two  brothers',  both  over  twenty-six 
years  of  age:  what  would  be  the  consequence  under  the  doc- 
trine of  the  opinion?  Each  would  be  held  to  have  taken  his 
share  of  Franz's  portion  from  his  mother,  just  as  he  took  his 
own  portion,  and  it  would  be  governed  by  the  same  rules  of 
law.  The  sister,  therefore,  having  been  under  the  disability 
of  coverture  when  the  title  accrued,  which  disability  still  con- 
tinues, can  bring  her  action  at  any  time  during  this  coverture, 
and  within  five  years  after  it  shall  cease;  but  the  brothers,  be- 
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ing  more  than  five  years  removed  from  their  own  disability, 
ai*e  barred  of  their  own  original  interest,  and  therefore  also  of 
tit  is.  Ilere,  then,  an  estate  is  barred,  against  which  the  statutes 
of  limitation  have  never  run!  3.  How  can  this  rule  be  har- 
monized with  the  express  provisions  of  sec.  13,  ch,  138?  It 
is  conceded  that  the  adverse  possession  commenced  in  1857. 
The  statute  declares  that  if  a  person  entitled  to  commence  any 
action  for  the  recovery  of  real  property  (as  Franz  clearly  was), 
be,  at  the  time  such  title  ^231  first  descend  or  accrue  (it  first 
descended  and  accrued  to  Franz),  within  the  age  of  twenty- 
one  years  (as  Franz  was),  the  time  during  which  such  disabil- 
ity shall  continue  sliall  not  be  deemed,  etc. ;  but  such  action 
may  be  commenced  (no  matter  by  whom)  after  the  time  lim- 
ited, and  within  five  years  after  the  death  of  the  person  en- 
titled (clearly  Franz)  who  shall  die  under  such  disability;  and 
that  such  action  shall  not  be  commenced  after  that  period. 
This  statute  applies  to  the  title  descended  to  Franz,  and  to  any 
one  who  may  succeed  to  his  title,  whether  called  his  heir,  or, 
by  a  legal  fiction  his  mother's  heir.  4.  The  decision  gives  the 
plaintiff  one-third  of  Franz's  share.  The  opinion  says: 
"The  amount  of  the  interest  which  she  so  took  is  of  course 
increased  by  the  death  of  Henryand  of  August  after  the  death 
of  their  mother."  But  the  doctrine  of  Perkms  v.  Si/monds^  as 
quoted  from  Nash  v.  Cutler^  in  28  Wis.,  95,  is,  that  the  in- 
herited portion  of  a  person  dying  as  Franz  did,  "  sliall  go  just 
in  the  same  manner  as  if  such  child  had  died  during  the  life- 
time of  the  ancestor,  or,  in  other  words,  to  those  who  would 
have  taken  the  same  share  if  such  child  had  not  existed."  If 
Franz  had  died  before  his  mother,  or  had  never  existed,  each 
of  the  other  children  would  have  taken  one-fifth  of  the  estate, 
one-thirtieth  more  than  they  did  take;  and  these  one-thir- 
tieth shares  of  Henry  and  August,  by  their  deaths,  have  vest- 
ed in  their  father,  and  by  his  conveyance  and  covenants  have 
become  the  property  of  the  defendant. 
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A  rehearing  was  granted,  and  the  cause  was  reargued  at  tlie 
August  term,  1875. 

E,  P.  Smithy  for  the  respondent: 

The  subject  matter  of  descent  spoken  of  in  subd.  7,  sec.  1, 
ch.  92,  E.  S.  1858,  is  "  all  the  estate "  that  came  to  the  do- 
ceased  child  by  inheritance  from  his  deceased  parent  —  not 
the  remainder  of  the  estate,  or  such  as  may  be  unalienated  or 
undisposed  of  at  the  death  of  the  child.  The  statute  clearly 
recognizes  a  distinction  between  this  case  and  that  of  a  person 
dying  intestate,  leaving  but  one  child  and  no  issue  of  othet 
children.  In  the  latter  case  the  inheritance  would  be  abso- 
lute; but  in  the  former  case  it  would  be  conditional,  depend- 
ing on  the  child's  marriage  or  his  attaining  his  majority.  In 
such  a  case  the  estate  may  be  sold  and  the  fee  divested  for 
debts  of  the  ancestor  (E.  S.,  ch.  92,  sec.  1),  but  not  for  those 
of  the  infant.  On  the  father's  death,  the  estate  becomes  as  to 
his  minor  children  a  base  or  qualified  fee,  determinable  as  to 
each  on  his  dying  unmarried  and  a  minor.  If  he  survive  that 
period,  the  condition  is  gone,  and  the  estate  becomes  perfect. 
GUlman  v.  Reddiiigton^  24  N.  Y.,  16.  It  is  what  may  be 
called  a  fee  simple  contingent.  Hvhba/rd  v.  Rawson^  4  Gray, 
246.  If  it  or  its  possibility  at  ripening  into  an  absolute  fee 
could  be  conveyed  or  in  any  way  alienated  before  the  minor's 
marriage  or  majority,  the  determinable  quality  of  the  estate 
would  follow  the  transfer,  and  on  his  death  before  marriage 
or  majority,  it  would  descend  free  from  the  alienation,  as  if 
the  minor  never  had  im  existence  or  an  inheritance.  Nefmo 
potest  plus  juris  in  alvum  transferre  quam  ipse  hahet.  4 
Kent,  10.  And  even  if  the  child's  share  could  be  alienated, 
in  any  manner  while  he  remained  an  infant  and  unmarried 
(which  we  deny),  our  rights  would  be  the  same,  subject  to 
that  destruction.  Doe  v,  Martin^  4  Term,  39.  The  result 
would  not  be  the  same  to  the  surviving  brothers  and  sisters 
in  this  case,  if  the  property  had  descended  directly  from  tlie 
deceased  minor;  for  then  it  would  have  descended  to  him  in 
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fee  Bimple  absolute,  and  so  our  title  would  have  been  barred 
by  adverse  possession,  or  at  least  our  action  must  have  been 
brought  within  five  years  after  the  death  of  the  infant  ancestor. 
In  Nash  V.  Oatler^  16  Pick.,  491,  it  was  distinctly  held  that  if 
the  estate  of  the  deceased  infant  had  been  received  by  inheri- 
tance (and  not  by  devise),  then  by  operation  of  the  statute  it 
would  have  descended  from  the  father  to  the  other  children 
then  living.  The  case  holds  that  the  whole  purpose  of  the 
statute  is  the  descent  of  the  intestate  father's  estate  to  his 
children,  and  so,  necessarily,  that  the  heirs  who  tiltimately  get 
the  fee  simple  absolute,  derive  it  directly  from  the  father.  So 
in  Sheffield  v.  Lovering^  12  Mass.,  489,  the  court  declares  that 
the  efiect  of  the  statute  was  '^  to  place  the  estate  in  the  same 
situation  as  if  that  child  had  died  before  the  parent;  *  *  * 
as  if  the  parent  had  devised  all  his  estate  to  such  of  his  chil- 
dren as  should  arrive  at  full  age  or  be  married."  In  McAfee 
V.  Gilmorej  4  N.  H.,  391,  the  doctrine  is  reasserted,  and  Shef- 
field  V.  Lovering  approved.  So  in  Crowell  v.  doughy  3  Fos- 
ter, 208,  the  court  says  that  the  statute  "  looks  to  the  source 
from  which  the  estate  is  derived,  and  for  this  purpose  regards 
the  estate  of  the  father  as  still  in  the  cov/rse  of  distribution;^^ 
and  that  "  the  surviving  children  do  not  take  under  the  general 
rule  of  descent  as  heirs  and  next  of  kin  to  the  deceased  brother 
or  sister,  but  they  take,  under  the  special  provision  of  the 
statute,  the  share  of  the  deceased  brother  or  sister,  as  part  of 
the  poArenPs  estate.^^  It  follows  that  the  survivors  take  the 
same  title  and  in  the  same  condition  as  if  they  had  received 
it  directly  from  the  deceased  parent.  2.  Treating  the  estate 
of  Franz  Ahnert  as  a  contingent  estate,  there  could  be  during 
its  continuance  no  adverse  possession  as  against  us;  since  our 
right  of  entry  did  not  accrue  imtil  that  estate  terminated. 
Jackson  V.  Ha/rsen^  7  Cow.,  327.  3.  The  remark  as  to  the 
increase  of  plaintiflPs  interest  by  the  death  of  Henry  and 
August,  if  error,  doubtless  crept  into  the  opinion  from  the 
fact  being  overlooked  that  August  and  Henry  were  of  full  age 
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when  they  died;  but  it  was  in  any  event  a  harmless  error,  as 
the  judgment  below  made  no  allowance  for  their  interest. 

Fred,  C,  Winkler ^  for  appellant,  contended  that  the  cases  fol- 
lowed in  Perkvns  v.  Simonds  have  never  been  understood  as 
holding  that  where  there  are  several  children  of  the  deceased 
intestate,  the  minor  children  do  not  take  the  fee  simple,  but 
merely  an  estate  defeasable  by  their  death  in  infancy  unmar- 
ried. Guardians'  sales  made  for  the  benefit  of  the  infant  ward 
under  chaps.  93  and  96,  K.  S.,  have  hitherto  been  universally 
supposed  to  convey  titles  in  fee  simple.  If  respondent's 
theory  be  correct,  every  such  deed,  where  tlie  property  came 
from  a  parent  by  inheritance  and  there  was  more  than  one 
child,  conveys  but  a  contingent  fee,  which  would  determine  on 
the  death  of  the  ward  under  age  and  unmarried.  It  would 
also  follow  from  this  view  that  the  law  in  force  at  the  time  of 
the  parent's  death  must  control  the  descent  upon  the  death  of 
the  child  long  after,  although  the  law  may  at  that  time  be  wholly 
different,  and  may  provide  that  the  same  heirs  of  the  child 
shall  take  as  in  other  cases.  All  that  the  statute,  or  the  con- 
struction placed  upon  it  in  the  cases  cited,  amounts  to,  is,  that 
this  inherited  property  is  to  go  by  a  different  rule  ofdescervt 
from  property  acquired  by  the  child  from  other  sources.  The 
mere  fact  that  the  persons  to  whom  it  goes  are  the  heirs  of  a 
deceased  parent,  may  justify  the  construction,  already  some- 
what artificial,  that  what  they  receive  they  take  as  heirs  of  the 
parent;  but  it  certainly  cannot  be  extended  into  the  doctrine 
that  they  take  a  different  estate,  or,  for  the  purposes  of  their 
own  enjoyment,  take  with  different  rights  from  those  which 
the  heirs  of  the  child  would  have  if  the  statute  did  not  exist. 
Our  statutes  of  descent,  like  all  statutes  of  that  character,  sim- 
ply operate  upon  the  property  left,  and  as  it  is  left,  at  the  time 
of  the  death  upon  which  they  take  effect.  If  there  is  any 
language  in  the  Massachusetts  cases  which  seems  to  go  farther 
than  this,  it  is  piirely  obiter^  and  wholly  unnecessary  to  sup- 
port the  decisions  made  in  those  cases.    2.  Whatever  theory 
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be  adopted  as  to  the  statute  of  descents,  the  facts  remain  un- 
disputed, that  the  adversely  possessed  title  first  descended  and 
accrued  to  Franz;  that  he  died  under  disability;  and  that  the 
language  of  the  statute  therefore  applies,  that  the  action  must 
be  brought  within  five  years.  Tlie  statute  was  undoubtedly 
intended  to  apply,  as  it  does  in  terms,  to  all  cases  where  an 
heir  dies  under  the  disability.  If,  by  an  artificial  construc- 
tion, it  shall  be  held  not  to  apply  to  property  descended  from 
a  parent  to  one  of  several  children,  it  stands  repealed  as  to  a 
majority  of  cases  occurring  in  actual  life.  3.  Upon  the  prin- 
ciple stated  in  the  opinion  filed  in  this  case,  Franz's  one-sixth 
descended  upon  his  death  just  as  it  would  have  done  if  he  had 
never  existed;  therefore  the  two-thirtieths  of  Henry  and 
August  went,  like  their  own  original  shares  through  their 
father,  to  tlie  defendant;  two  other  thirtieths  went  to  the  two 
surviving  brothers;  and  only  one-thirtieth  to  the  plaintifll 
The  same  result  follows  on  the  respondent's  theory;  each 
child  became  vested  with  a  contingent  reversion  in  Franz's 
share  immediately  upon  the  mother's  death;  the  reversionary 
interests  of  Henry  and  August  went  to  the  father,  and  both 
became  vested  in  defendant  by  the  father's  conveyance  and 
covenants.  The  judgment  below  cannot  be  sustained  on  either 
of  these  theories;  since  either  would  give  to  the  plaintift'  only 
six-thirtieths  or  one-fifth  of  the  land. 

Cole,  J.  The  counsel  for  the  defendant  criticises  the  lan- 
guage used  in  the  former  opinion,  where  it  is  said  that  the 
plaintiff  took  one-third  of  the  share  of  Franz  in  the  same 
manner  she  would  have  taken  it  if  Franz  had  died  before  his 
mother.  He  insists  that  this  statement  of  the  rule  of  de- 
scent, if  adhered  to  unqualifiedly,  as  laid  down,  will  tend  to 
(ihake  all  confidence  in  titles  held  under  guardians'  sales,  and 
will  startle  the  profession  when  authoritatively  announced  as 
the  law  of  the  state.  For  he  argues  that  it  is  the  logical  re- 
sult of  the  rule,  where  the  heir  takes  from  the  ancestor,  that 
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he  takes  the  title  just  as  the  ancestor  left  it,  while  in  the  ease 
under  consideration  the  estate  inherited  is  just  what  the  minor 
child  left  at  his  death. 

The  language  criticised  by  counsel  is  quite  similar  to  that 
used  by  C.  J.  Shaw  in  Nash  v.  Cutlery  while  speaking  of  the 
purpose  of  a  section  of  the  statute  of  that  state  regulating  the 
descent  of  intestate  estate  to  children  where  one  of  them  hap. 
pens  to  die  in  infancy.  And  he  said  in  that  case  that  the  pro- 
vision intended  that  the  infant's  portion  of  the  intestate's 
estate  should  go  just  in  the  same  manner  as  if  such  child  had 
died  in  the  lifetime  of  the  ancestor,  or,  in  other  words  to 
those  who  would  have  taken  the  same  share  if  such  child  had 
not  existed  This  language  is  sufficiently  accurate  when 
speaking  of  the  general  purpose  of  the  statute.  But  while 
determining  as  to  what  estate  was  taken  by  the  pLaintiff  on 
the  death  of  Franz,  it  was  not  intended  to  affirm  as  an 
absolute  rule  that  the  other  children  would  take  the  title  on 
the  death  of  the  minor  unaffected  by  any  conditions,  as  though 
such  minor  had  never  in  fact  existed.  That  is  to  say,  it  is  not 
decided  that  if  the  estate  of  Franz  had  been  sold  for  his  sup- 
port and  maintenance,  or  for  his  education,  as  it  might  have 
been  under  the  statute,  the  purchaser  would  not  have  acquired 
a  perfect  title.  The  purchaser  at  the  guardian's  sale  would 
take  the  title,  and  that  title  would  not  be  divested  on  the  in- 
fant's death,  so  as  to  go  to  the  surviving  children  in  the  same 
manner  as  if  such  infant  had  died  in  the  lifetime  of  the  an- 
cestor. So  that  it  is  quite  true,  as  argued  by  counsel,  while 
we  regard  the  inheritance  as  coming  from  the  ancestor  in 
order  to  give  it  according  to  the  statute  to  the  other  children, 
still  we  must  and  do  consider  whether  there  are  any  facts  and 
circumstances  affecting  the  share  which  descended  to  the  in- 
fant, which  take  it  out  of  the  rule.  The  existing  condition  of 
the  title  is  regarded;  and  when  the  proj^erty  has  been  sold  at 
a  guardian's  sale  for  the  benefit  of  the  infant,  the  provision 
regulating  descent  does  not  apply. 
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But  it  is  farther  said  that  if  the  rule  of  descent  stated  in 
the  opinion  be  correct,  still  the  fact  remains  undisputed,  that 
the  adversely  possessed  title  first  descended  and  accrued  to 
Franz;  that  he  died  under  disability;  and  that  therefore  the 
action  in  respect  to  his  share  of  the  inheritance  must  be 
brought  within  five  years,  under  sec.  13,  ch.  138,  K.  S.  Un- 
der the  construction  which  we  were  compelled  to  place  upon 
the  statute  of  descent,  we  are  imable  to  see  how  the  statute  of 
limitations  can  apply  to  the  case.  This  may  result  in  incon- 
sistency and  a  want  of  harmony  in  the  law.  I  have  already 
stated  (  Wescott  v.  Miller^  unreported),  tliat  if  the  question 
were  unembarrassed  by  the  doctrine  of  the  Massachusetts 
cases,  I  never  could  give  the  statute  of  descent  the  construc- 
tion which  has  been  placed  upon  it  by  the  courts  of  that  state. 
But,  for  reasons  already  given  in  other  cases,  we  feel  bound 
by  the  judicial  interpretation  which  the  statute  had  received 
before  it  was  adopted  here. 

It  results  from  these  views  that  the  decision  of  the  circuit 
court  must  be  aflirmed. 

By  the  Court.  —  Judgment  affirmed. 


Beerinkott  vs.  Tbaphagen  and  another,  imp. 

BoKD.    (1)  Penalty  or  liquidated  damages  9    (2)  Exercise  of  obligee's  op^ 
Hon  on  breach  of  bond;  and  notice  thereof  to  obligor. 

1.  Before  the  bond  secured  by  tibe  mortgage  in  snit  was  made,  tibe  obligee 
and  her  hosband  conveyed  to  the  obligor  a  farm,  and  in  consideration  of 
such  conveyance  said  bond  was  executed,  in  the  penal  sum  of  $900,  and 
conditioned  that  K  the  obligor,  one  year  after  the  death  of  the  obligee*8 
husband,  and  annually  thereafter  during  her  natural  life,  should  pay  her 
the  amount  of  the  mterest  of  f464  at  seven  per  cent,  per  annum,  the 
bond  should  be  void;  but  if  any  default  should  be  made  in  the  payment 
of  said  interest  on  any  day  whereon  the  same  was  payable,  and  it 
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should  remain  mipaid  for  thirty  days,  the  principal  smn  of  $464,  with 
arrearages  of  interest,  should,  at  the  option  of  the  obligee,  become  due 
and  payable  immediately;  and  that  if  the  payments  of  interest  were 
promptly  made  during  the  obligee^s  life,  the  debt  and  nuntgage  should 
cease  at  her  death.    Heldf 

(1)  That  notwithstanding  the  mention  of  $900  as  the  penalty,  the  sum 
of  $464  which  the  obligor  coyenants  to  pay  upon  breach,  at  the  obligee^s 
option,  might  in  a  proper  case  be  treated  as  a  penalty;  and  that  in  such 
case  the  measure  of  the  obligee's  recovery  would  be  the  gross  value  of 
the  annuity  when  she  declared  her  option,  and  arrears  of  interest. 

(2)  That  as  said  sum  of  $464  was  not  fixed  to  evade  the  usury  law  or 
other  statutory  provisions,  or  to  doak  oppression,  and  as,  independently 
of  the  stipulation,  the  damages  would  be  uncertain,  because  the  real 
value  to  tins  obligee  of  the  pajrment  of  the  stipulated  ammal  int^^est 
cannot  be  determined  by  reference  to  any  tables  of  mortality,  or  by  any 
other  means,  said  sum  must  be  treated  as  liquidaUd  damages,  no  fitcts 
appearing- which  would  make  it  inequitable  to  enforce  the  contract  ac- 
cording to  its  terms. 

[Ryak,  C.  Jm  dissents,  holding  that  the  principal  sum  named  is 
obviously  greater  than  the  value  of  the  annuity  could  ever  be;  that  it 
must  be  presumed,  in  the  absence  of  all  proof,  that  the  annuitant  could 
purchase  the  same  annuity  elsewhere  at  reasonably  certain  maiket  rates; 
that  the  cost  of  such  annuity  is  the  precise  measure  of  her  damages;  and 
that  under  such  circumstances  the  sum  named  in  the  bond  should  be 
treated  as  a  penalty,] 
2.  The  interest  which  became  due  on  said  bond  on  the  16th  of  September  of 
each  of  three  successive  years  remaining  unpaid,  the  obhgee,  on  the  25th 
of  November  of  the  last  of  said  years,  notified  the  obligor,  in  writing, 
of  her  election  to  consider  the  principal  sum,  with  arrearages  of  interest, 
due  and  payable  immediately.  The  obligee  resided  in  Dane  county, 
Wisconsin,  and  the  obligor  in  Nebraska.  Held,  that  the  option  given 
could  be  exercised  within  a  reasonable  time  after  any  default;  and  that, 
under  the  circumstances,  the  notice  was  served  within  a  reasonable  time. 

APPEAL  from  the  Circuit  Court  for  Dcme  County. 

Action  to  foreclose  a  mortgage.  In  1864,  the  plaintiff  and 
her  husband,  Adolph  Berrinkott  (now  deceased),  conveyed  to 
the  defendant  Henry  Mausbach,  their  son-in-law,  a  farm  in 
Dane  county;  and  for  the  consideration  or  price  of  the  farm, 
or  for  a  portion  of  it,  the  grantee  executed  to  the  plaintiff  a 
bond  in  the  penal  sum  of  $900,  the  condition  of  which  is 
thus  stated  in  the  complaint:  "  The  condition  of  the  said  bond 
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was  such  that  if  the  above  named  defendant,  the  obligor 
therein,  should  well  and  truly  pay  or  cause  to  be  paid 
unto  the  above  named  Syhilla  Berrinkott^  the  plaintiff,  her 
executors,  admini8tratoi*s  or  assigns,  one  year  after  date  of 
the  death  of  Adolph  Berrinkott  (who  was  then  the  husband  of 
the  plaintiff),  and  annually  thereafter  during  her  natural  life, 
the  sum  of  the  interest  on  the  sum  of  four  hundred  and 
sixty-four  dollars  at  the  rate  of  seven  per  cent  per  annum, 
then  the  said  bond  to  be  void,  otherwise  of  force;  and  it  was 
in  said  bond  expressly  agreed  and  conditioned  that  should 
any  default  be  made  in  the  payment  of  the  said  interest  or 
any  part  thereof,  on  any  day  wherein  the  same  was  made 
payable  by  said  bond,  and  the  same  should  remain  unpaid  and 
in  arrears  for  the  space  of  thirty  days,  then  and  in  that  case 
the  said  principal  sum  of  four  hundred  and  sixty-four  dollars, 
with  arrearages  of  interest  thereon,  should,  at  the  option  of 
the  said  Syhilla^  the  plaintiff,  become  and  be  due  and  paya- 
ble immediately  thereafter,  anything  therein  to  the  contrary 
notwithstanding;  and  it  further  thereby  was  expressly  agreed 
that  if  the  payments  of  said  interest  were  promptly  made 
after  the  death  of  the  said  Adolph  and  before  the  death  of 
the  said  plaintiff,  and  during  her  natural  life,  then  at  her 
death  said  debt  and  said  mortgage  should  cease  and  be  null." 
At  the  same  time  the  grantee  and  his  wife,  Margaretha,  exe- 
cuted to  the  plaintiff  the  mortgage  in  suit  to  secure  the  per- 
formance of  the  conditions  of  such  bond.  Adolph  Berrin- 
kott died  September  16,  1869.  The  interest  or  annuity  which 
became  due  by  the  terms  of  such  condition  in  1870  and  1871, 
was  paid;  but  no  other  or  further  payments  on  account  thereof 
have  been  made.  On  the  25th  of  November,  1874,  the 
plaintiff  caused  a  notice  in  writing  to  be  served  on  the  de- 
fendant Henry  Mausbach,  declaring  her  election  to  consider 
the  principal  sum  named  in  t^e  bond,  with  arrears  of  intcr- 
esf,  due  and  payable  presently.  The  appellants  are  sub- 
sequent incumbrancers.     The  foregoing  facts  appear  from 
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the  pleadings  and  proofs  and  the  findings  of  the  circuit 
judge. 

The  court  rendered  the  usual  judgment  of  foreclosure  and 
for  the  sale  of  the  mortgaged  premises,  and  the  payment  to 
the  plaintiff,  out  of  the  proceeds  of  such  sale,  of  the  said  sum 
of  $464,  with  arrears  of  interest  thereon,  together  with  the 
interest  subsequently  accruing,  and  costs.  This  appeal  is 
from  such  judgment. 

B,  J.  Stevens^  for  appellants: 

1.  If  the  plaintiff  had  a  right  to  declare  the  whole  sum  due 
on  the  bond  and  mortgage,  such  right  should  have  been  exer- 
cised at  the  time  an  installment  became  due,  or  immediately 
after.  Hall  v.  BelapTmne^  6  Wis.,  206.  2.  The  plaintiff, 
having  notice  that  the  defendants  had  purchased  the  equity  of 
redemption  on  foreclosure  of  a  second  mortgage,  should  have 
served  on  them  notice  of  his  election  to  have  the  whole  sum 
become  due.  3.  The  principal  sum  was  not  made  payable  to 
the  plaintiff,  and  not  secured  by  the  mortgage.  She  has  only 
a  life  interest  in  the  principal.  If  the  court  of  equity  would 
compel  the  purchasers  of  the  equity  of  redemption  to  pay  the 
principal  sum,  it  should  only  be  for  tlie  purpose  of  having  the 
same  invested,  and  the  annual  interest  thereof  paid  to  the 
plaintiff.  4.  Equity  will  relieve  against  conditions  subse- 
quent, whenever  compensation  can  be  made.  In  this  case  in- 
terest would  be  full  compensation;  hence  the  judgment  should 
*have  been  only  for  the  installments  of  interest  due,  and  costs 
of  suit  up  to  the  time  of  the  offer  to  pay.  Rogan  v.  Walker^ 
1  Wis.,  527;  4  Kent's  Com.,  129.  Penalties  and  forfeitures 
are  not  favored  in  the  law,  and  equity  will  generally  relieve 
from  them  when  comi)ensation  can  be  made.  Hagar  v.  JBtceky 
44  Vt.,  285;  Grigg  v.  Landis,  21  K  J.  Eq.,  494. 

Vilas  <&  Bryant y  for  respondent: 

1.  No  exceptions  to  the  finding  were  filed  within  the  time 
prescribed  by  statute.  This  court  will  therefore  only  ltx)k 
into  the  case  to  see  whether  the  pleadings  and  finding  sustain 


Digitized  by  VjOOQIC 


I         AUGUST  TEEM,  1876.  223 

Berrinkott  vs.  Traphagcn  and  another,  impleaded. 

the  judgment.  Wis.  Imp.  Go.  v.  ZyonSj  30  Wis.,  61 ;  Bios- 
eom  V.  Fergu8orVy  13  id.,  84;  Geekie  v.  Welh,  37  id.,  362; 
Haiiey  v.  Clarh^  1  Pin.,  301;  Doty  v.  Strong^  id.,  313.  2. 
This  ease  does  not  come  within  the  rule  that  "  equity  will 
relieve  against  a  forfeiture."  It  is  of  a  class  of  contracts  con- 
stantly enforced  in  equity.  Basse  v.  Oallegger^  7  Wis.,  442; 
Marine  Bamk  v.  Int.  Banky  9  id.,  57;  ScJwonmaher  v.  Toy- 
loTy  14  id.,  313;  Rosseel  v.  Jarvis^  15  id.,  571;  (hilden  v. 
O^BymCy  7  Phila.,  93;  Schooley  v.  Eomai/n^  31  Md.,  574; 
Rohvnsonv.  Loomis^  51  Pa.  St.,  78;  Valentine  v.  Yam,  Wagner^ 
37  Barb.,  60;  Kramer 'o.  Uebman^  9  Iowa,  114.  In  deter- 
mining whether  a  provision  in  a  contract  is  in  the  nature  of  a 
penalty,  courts  will  consider  the  cvrcfwmstam^ces  of  the  case^  the 
sit/uation  of  the  partieSy  and  the  consideration.  Hodges  i;. 
Kvngy  7  Met.,  582;  Orem  v.  Pricey  13  M.  <&  W.,  675;  Guls- 
worthy  V.  SUntty  14  id.,  187;  liawlinson  v.  Clarhy  1  Exch., 
659;  Atkins  v.  KennieVy  4  id.,  776;  Hardee  v.  Howardy  33 
Ga.,  533;  Sutton  v.  Howardy  id.,  536;  Baldwin  v.  VanVorsty 
1  Stockt.  Ch.,  577;  Gulden  v.  O^Bym^y  supra.  Applying 
these  tests  to  the  evidence  in  this  case,  equity  ought  not  to  in- 
terfere with  the  bond.  ,3.  The  appellants  have  not  shown  that 
they  win  be  injured  by  the  judgment;  they  have  not  shown 
that  the  land  is  an  insufficient  security  for  the  plaintiflPs  judg- 
ment and  their  own.  Boyd  v.  SvmneTy  10  Wis.,  41 ;  Jam- 
ison v.  Gjem^nsony  id.,  411;  Mann  v.  ThayeTy  18  id.,  479; 
Young  v.  Schencky  22  id.,  560.  At  the  time  of  the  trial  be- 
low it  did  not  appear  but  that  the  premises  would  be  redeemed 
from  appellants'  foi'eclosure  sale.  Nor  did  the  appellants 
show  that  Mausbach  was  insolvent.  4.  The  appellants  had 
no  right  ,to  notice  of  option  to  deem  all  due.  Scltoonm/ikeT  v. 
Taylory  14  Wis.,  313. 

Lyon,  J.  It  is  claimed  on  behalf  of  the  plaintiflF,  that  no 
exceptions  to  the  findings  of  fact  were  filed  within  the  time 
pre.8cribed  by  statute,  and  hence  that  such  findings  cannot  be 
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reviewed  on  this  appeal.  We  do  not  find  it  necessary  to  deter- 
mine whether  this  position  is  well  taken,  for  the  testimony 
has  been  examined,  and  we  are  satisfied  that  it  sustains  all  of 
the  material  findings  of  fact. 

We  think  also  that  the  notice  to  the  obligor  that  the  plaint- 
iff exercised  the  option  reserved  to  her  in  the  bond,  was  given 
in  due  time.  A  payment  of  $32.48  became  due  September 
18,  1874,  and  the  thirty  days  mentioned  in  the  bond  before 
such  option  could  be  declared,  expired  on  the  16th  of  October. 
On  the  25  th  of  November,  1874,  the  plaintiff  caused  to  be  served 
on  the  obligor,  at  his  residence  in  the  state  of  Nebraska,  a  notice 
in  writing  of  her  election  that  the  whole  sum  of  $464,  and  the 
arrears  of  interest  thereon,  should  become  due  and  payable 
immediately;  payment  of  which  was  demanded.  Although 
there  were  previous  defaults,  we  cannot  doubt  that  it  was  com- 
petent for  the  plaintiff  to  exercise  her  option  within  a  reason- 
able time  after  any  default;  and  when  it  is  considered  that  the 
obligor  had  removed  to  a  distant  state,  a  period  of  less  than 
six  weeks  in  which  to  find  and  procure  service  of  the  proper 
notice  upon  him,  does  not  seem  to  be  an  unreasonable  time. 

It  is  clear  that  the  plaintiff  is  entitled  to  a  judgment  of 
foreclosure;  and  the  only  remaining  question,  and  the  most 
important  one  in  the  case  is,  What  sum  is  due  upon  the  bond 
which  the  mortgage  in  suit  was  given  to  secure?  The  learned 
circuit  judge  held  that  the  parties  to  the  bond  had  therein 
liquidated  the  sum  which  the  obligor  should  pay  upon  default 
(if  the  plaintiff  chose  to  declare  her  option)  at  $464,  and 
arrears  of  interest  thereon,  and  that  the  case  is  a  proper  one 
for  the  enforcement  of  a  covenant  to  pay  stipulated  damt^ges 
for  a  breach  of  the  condition  of  the  bond;  and  the  judgment 
is  upon  that  basis.  But  it  is  contended  on  behalf  of  the  ap- ' 
pellants,  that  this  is  error;  that  the  gross  sum  to  which  the 
plaintiff  is  entitled  is  not  $464,  but  only  the  value  of  a  life 
annuity  of  $32.48  at  the  time  the  plaintiff  declared  her  option, 
at  which  time  she  was  fifty -two  or  fifty-three  years  of  age. 
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Such  value,  computed  by  the  Northampton  tables,  was  then  a 
little  less  than  $300. 

The  form  of  the  covenant  is,  that  in  case  of  default  in  mak- 
ing any  annual  payment  the  whole  debt  or  obligation  should 
become  due  and  payable  at  once,  at  the  option  of  the  plaintiff; 
and  if  it  should  become  so  payable,  the  covenant  fixed  the 
amount  thereof  at  $464,  and  arrears  of  interest  thereon.  So 
far  9Aform  is  concerned,  the  penalty  of  the  bond  is  $900,  and 
the  stipulated  damages,  in  case  of  a  breach  of  its  conditions, 
are  $464.  Fletcher  v.  Dycke^  2  Term,  32;  Aatley  v.  Weldon^ 
2  Bos.  &  Pul.,  346. 

But  it  by  no  means  follows,  because  the  covenant  is  in  form 
for  the  payment  of  a  stipulated  sum,  that  the  plaintiff  must 
necessarily  recover  that  sum.  In  many  cases  the  sum  named 
in  such  covenants  has  been  held  to  be  only  a  penalty.  Shotdd 
it  be  so  held  in  this  case,  then,  clearly,  the  measure  of  the 
plaintifi's  recovery  would  be  the  gross  value  of  the  annuity 
when  she  declared  her  option,  and  arrears  of  interest.  In 
Yermer  v,  Jffam/mondj  36  Wis.,  277,  the  chief  justice  says: 
"  Whatever  words  are  used  in  a  covenant  providing  a  sum  for 
damages  upon  breach,  the  mere  words  are  not  conclusive,  and 
courts  ought,  in  the  language  of  0.  J.  Abbott,  to  look  into 
the  whole  of  the  agreement  in  order  to  ascertain  whether  the 
sum  was  intended  to  be  a  penalty  or  liquidated  damages. 
Davis  V.  Pentorij  6  Bam.  &  Cress.,  216;  Sedgwick  on  Dam- 
ages, 421,  and  cases  cited."  In  3  Parsons  on  Con.,  156,  we 
find  this  language:  "  The  law  will  permit  parties  to  determine 
by  an  agreement  which  enters  into  the  contract,  what  shall  be 
the  damages  which  he  who  violates  the  contract  shall  pay  to 
the  other;  but  it  does  not  always  sanction  or  enforce  the  bargain 
they  may  make  on  this  subject.  Damages  thus  agreed  upon 
beforehand,  when  sanctioned  by  the  law,  are  called  liquidated 
damages.  Where  the  parties  make  this  agreement,  but  not  in 
such  wise  that  the  law  adopts  it,  then  the  damages  thus  agreed 
upon  are  a  penalty,  or  in  Uie  nature  of  a  penalty.'' 
Vol.  XXXIX. -15 
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The  question  remains,  therefore,  notwithstanding  the  form 
of  the  covenant,  whether  the  $464  named  therein  is  to  be 
treated  as  liquidated  damages,  or  considered  as  a  penalty,  or 
in  the  natnre  of  a  penalty.  The  rules  by  which  tliis  question 
is  to  be  determined,  are  thus  stated  by  Mr.  Sedgwick:  1.  If 
the  sum  be  evidently  fixed  to  evade  the  usury  laws  or  any 
other  statutory  provisions,  or  to  cloak  oppression,  the  courts 
will  relieve  by  treating  it  as  a  penalty.  Consequently,  when- 
ever the  sum  stipulated  is  to  be  paid  on  nonpayment  of  a  lesa 
sum  made  payable  by  the  same  instrument,  it  will  be  held  a 
penalty.  2.  Where  independently  of  the  stipulation  the  dam- 
ages would  be  wholly  uncertain,  and  incapable  or  very  diflScult 
of  being  ascertained  except  by  mere  conjecture,  there  tlie  dam- 
ages will  usually  be  considered  liquidated,  if  they  are  so  de- 
nominated in  the  instrument.  These  rules  received  the  ap- 
proval of  this  court  in  Pierce  v.  Jung^  10  Wis.,  30.  See  also- 
Fitzpatrick  v.  GoUinghma^  14  id.,  219;  Ryun  v.  Mdrti/riy  16 
id.,  57;  Laubenheimer  v.  Mann^  19  id.,  619. 

The  same  rules  are  stated  in  another  form  in  Bagley  t>.  PecU 
die,  5  Sandf.,  192,  by  Sandford,  J.,  as  follows:  "  1.  If  the  in^ 
fitrument  provide  that  a  larger  sum  shall  be  paid  on  the  failure 
of  the  party  to  pay  a  less  sum  in  the  manner  prescribed, 
the  larger  sum  is  a  penalty,  whatever  may  be  the  language 
used  in  describing  it.  2.  When  the  covenant  is  for  the  per- 
formance of  a  single  act,  or  several  acts,  or  the  abstaining^ 
from  doing  some  particular  act  or  acts,  which  are  not  measur- 
able by  any  exact  pecuniary  standard,  and  it  is  agreed  that  the 
party  covenanting  shall  pay  a  stipulated  sum  as  damages  for 
a  violation  of  any  such  covenants,  the  sum  is  to  be  deemed 
liquidated  damages,  and  not  a  penalty.  The  cases  of  Reilly 
V.  JoneSy  1  Bing.,  302;  Smith  v.  Smithy  4  Wend.,  468;  Knapp 
V.  Malth/y  13  id.,  687;  Dakin  v.  WilliamSy  17  id.,  447;  8.  C. 
in  error,  22  id.,  201,  were  of  this  class." 

To  the  same  general  doctrine  we  cite  the  following  late 
cases:  Powell  v.  BurroughSy  64  Pa.  St.,  829;  Wolf  Creek  Co. 
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V.  ScJmltZy  71  id.,  180;  Trustees^  etc.,  v.  Walrath,  27  Mich., 
282;  Srrdth  v.  Hamilton^  3  Daly,  462;  Morris  v.  McCoy y  7 
Kev.,  399. 

It  is  yery  certain  that  the  sum  fixed  in  the  covenant  before 
hb  was  not  intended  to  evade  the  nsnry  laws  or  any  other 
statutory  provision;  and  it  is  not  perceived  how  it  conld  have 
been  intended  to  cloak  oppression  or  injustice.  The  covenant 
was  voluntarily  made  by  the  obligor,  and,  so  far  as  appears, 
he  received  therefor  full  value  for  the  sum  which  he  agreed 
to  jMiy,  at  the  option  of  the  obligee,  in  case  of  default.  The 
most  that  can  be  said  against  the  justice  of  it  is,  that  the  dam- 
ages would  be  the  same  if  default  were  made  and  the  option 
declared  at  a  much  later  period  in  the  life  of  the  obligee.  But 
liiat  is  a  contingency  which  it  may  be  fairly  presumed  the 
obligor  took  into  consideration  when  he  made  his  covenant; 
and  it  was  always  in  his  power  to  prevent  the  happening  of 
such  contingency  by  paying  the  annuity  which  he  covenanted 
to  pay.  If  the  views  above  expressed  are  correct,  it  follows 
that  the  sum  named  in  the  bond  is  to  be  regarded  as  stipu- 
lated damages,  unless  the  gross  value  of  the  life  annuity  can 
be  ascertained  by  some  exact  pecuniary  standard. 

Were  this  a  covenant  to  pay  a  specified  annuity  for  a  cer- 
tain number  of  years,  there  would  be  no  difficulty  whatever 
in  making  an  exact  computation  of  the  gross  value  thereof  at  any 
given  time.  In  such  a  case,  the  first  of  the  above  rules  would 
govern,  and  a  greater  sum  named  in  the  bond  as  stipulated 
damages  would  be  treated  as  a  penalty,  or  as  being  in  the 
nature  of  a  penalty.  But  in  the  case  before  us  an  essential 
element  or  factor  i&  wanting.  It  is  impossible  to  know  how 
long  the  annuity  would  continue,  for  that  depends  upon  the 
duration  of  the  life  of  the  obligee.  Hence,  it  seems  to  me 
that  the  gross  value  of  the  annuity  when  the  plaintiff  declared 
her  option,  is  not  measurable  by  any  exact  pecuniary  stand- 
ard; and  that  the  second  rule  above  stated  must  control  the 
case. 
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It  was  argued  that  such  value  can  be  ascertained  by  refer- 
ence to  accredited  tables  giving  the.  present  value  of  life  an- 
nuities at  different  periods  in  the  lives  of  the  annuitants. 
Those  tables  are  based  upon  extensive  observations  of  tho 
duration  of  human  life,  and,  as  statements  of  average  results, 
are  doubtless  approximately  correct.  But  when  applied  to  an 
individual  case,  the  element  of  exactness  is  wanting.  A 
writer  on  this  subject  says:  "With  respect  to  the  price  or  real 
value  of  life  annuities,  they  are  seldom  regulated  by  any  strict 
rules  of  arithmetic;  for,  notwithstanding  the  great  ingenuity 
of  De  Moivre,  Dr.  Price  and  others  in  calculating  tables  for 
regulating  the  same,  yet  there  are  few  instances  in  which  any 
rules  laid  down  in  these  tables  have  been  adopted.  The  vari- 
ous circumstances  connected  with  individual  annuities,  such 
as  the  age,  constitution  and  necessities  of  the  borrower,  the 
value  and  supply  of  money  in  the  market,  the  nature  of  the 
securities,  etc.,  must  necessarily  render  the  use  of  such  tables 
somewhat  partial,  and  in  many  instances  totally  impracticable. 
The  rules  laid  down  in  these  tables  are  of  too  intricate  and 
complex  a  nature  to  be  generally  adhered  to,  and  may  in  aU 
cases  be  better  adapted  to  the  periods  in  which  they  were  cal- 
culated, than  to  the  present  time."  Blayncy  on  Life  Annui- 
ties, 28.  This  extract  suggests  considerations  why  a  compu- 
tation of  the  present  value  of  a  life  annuity  from  those  tables 
is  uncertain  and  unsatisfactory,  and  may  be  unjust.  It  is 
understood  that  there  are  different  tables  of  the  kind  in  use. 
Those  which  are  probably  most  frequently  resorted  to  by  the 
courts  are  denominated  the  Northampton  tables.  I  am  not 
familiar  with  the  history  of  any  of  these,  and  do  not  know 
when  the  Northampton  tables  were  framed,  but  suppose  them 
to  have  been,  when  prepared,  as  nearly  accurate  as  practicable. 
We  have  no  statute  or  rule  of  court  on  the  subject  in  this 
state;  and  should  it  become  necessary,  in  any  of  our  courts,  to 
ascertain  the  present  value  of  a  life  annuity,  the  court  would 
be  compelled,  ex  necessitate  rei,  to  resort  arbitrarily  to  some 
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annuity  tables  for  that  purpose.  In  New  York  the  North- 
ampton tables  have  been  adopted  by  rule  of  court.  Eule  85, 
S.  C,  Wait's  Annotated  Code,  871,  881.  I  should  prefer, 
however,  to  resort  to  those  prepared  more  recently,  and  based 
npon  the  average  duration  of  life  in  this  country.  I  am  led 
to  believe  that  such  tables  exist,  and  are  used  by  some  life 
insurance  companies  in  this  country,  and  that  they  show  a 
higher  average  duration  of  life  than  is  shown  by  the  North- 
ampton tables.  However,  I  may  not  be  correctly  informed  in 
this  behalf. 

These  observations  are  made  for  the  purpose  of  showing 
that  if  the  present  value  of  a  given  life  annuity  be  computed 
from  such  tables,  the  result  is,  to  a  considerable  extent,  con- 
jectural and  uncertain.  Indeed,  it  seems  to  me  quite  certain 
that  the  result  will  not  give  the  actual  present  value,  but  will 
be  unjust  either  to  the  annuitant  or  to  the  person  who  is  liable 
to  pay  the  annuity.  This  being  so,  it  seems  very  proper  that 
when  the  annuity  is  created,  the  parties  to  it  should  stipulate 
some  reasonable  sum  which  should  be  paid  in  gross  in  lieu  of 
the  annuity,  upon  the  happening  of  a  contingency  making  a 
gross  sum  payable.  I  cannot  doubt  that  this  was  done  in  the 
present  case;  and  it  seems  to  me  that  the  court  should  enforce 
the  contract  of  the  parties  as  they  made  it. 

I  think  that  the  judgment  of  the  circuit  court  should  be 
affirmed. 

OoLB,  J.  I  concur  in  the  above  opinion  of  Mr.  Justice 
Lyon. 

Ryan,  C.  J.  In  Yermer  v.  Hammond^  36  Wis.,  277,  cited 
in  the  opinion  of  the  court  in  this  case,  it  is  said  that  the 
court  would  be  as  reluctant  to  give  a  covenant  effect  to  con- 
vert damages  liquidated  by  law  into  a  penalty,  as  to  give  a 
covenant  eflFect  to  convert  a  penalty  into  liquidated  damages. 
Such  a  reluctance  constrains  me  to  dissent  from  the  judgment 
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of  my  brethren,  in  ttiis  case,  that  the  Bum  provided  to  be  paid, 
in  the  condition  of  the  bond,  at  the  option  of  the  obligee,  upon 
the  obligor's  failure  to  pay  the  annuity,  is  liquidated  dam- 
ages and  not  a  penalty.  I  am  not  disposed  to  discuss  the 
question  at  large,  but  only  to  state  briefly  the  groimds  on 
which  I  consider  the  sum  in  the  nature  of  a  penalty. 

Professor  Parsons  gives  a  very  satisfactory  statement  of  the 
principle  on  which  I  rest  my  opinion.  Speaking  of  the  dis- 
tinction between  penalties  and  liquidated  damages,  he  says: 
"  Among  the  principles  which  have  been  found  useful  in  de- 
termining this  question,  perhaps  the  most  important  and  in- 
fluential are  these:  The  sum  agreed  upon  will  be  treated  as  a 
penalty,  unless,  first,  it  is  payable  for  an  injury  of  uncertain 
amount  and  extent;  and,  second,  unless  it  be  payable  for  one 
breach  of  contract,  or,  if  for  many,  unless  the  damages  to  ^ise 
from  each  of  them  are  of  uncertain  amount."  3  Parsons  on 
Con.,  159. 

The  first  of  these  rules  applies  to  cases  where  the  law  givefr 
a  fixed  rule  of  computing  damages.  In  such  cases,  parties  are 
not  at  liberty  to  set  aside  the  rule  of  law,  and  to  substitute  a 
rule  of  their  own,  "  to  cloak  oppression."  Sedg.  on  Dam., 
421.  And,  on  this  principle,  I  am  unable  to  regard  the  fixed 
sum  here  as  other  than  a  penalty. 

The  condition  of  the  bond  is  to  pay  the  amount  of  interest 
on  the  sum  certain  to  the  obligee,  annually  after  the  death  of 
her  husband,  for  her  life;  failing  to  pay  it  any  year,  then,  at 
her  option,  to  pay  the  sum  certain  itself,  with  arrearages  of  in- 
terest. It  is  of  course  perfectly  obvious  that  the  annuity  for 
life  of  the  interest  is  of  less  value  than  the  principal  sum  on 
which  the  interest  is  computed.  It  is  also  as  obvious  that  the 
annuity  was  of  wholly  uncertain  value  when  the  bond  was 
given,  because  it  was  to  run  only  from  a  future  uncertainty.  It 
is  also  as  obvious  that  the  value  of  the  annuity,  when  default 
should  be  made  in  its  payment,  would  vary  materially  accord- 
ing to  the  time  of  default.    And  yet  the  condition  of  the  bond 
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£xo6  one  sum  certain,  irrespectiye  of  all  these  uncertainties 
and  contingencies  and  differences,  for  damages  upon  failure 
to  pay  the  annuity  whensoever  the  annuity  might  begin  to 
run,  or  whensoever  the  default  might  happen;  and  that  sum 
greater  than  the  value  of  the  annuity  could  ever  be.  It  is 
quite  apparent  that  the  sum  fixed  to  be  paid  upon  default  was 
not  intended  to  bear,  as  it  does  not  bear,  any  proportion  to  the 
actual  damages  to  the  obligee  by  the  obligor's  failure  to  keep 
his  agreement.  It  looks  very  like  fixing  the  value  of  the  fee 
lor  failure  at  any  time  to  pay  rent  under  a  lease  for  life.  It 
«eems  to  me  probable  that  the  fixed  sum  was  one-third  of  the 
ascertained  value  of  the  land  conveyed,  the  interest  on  which 
while  she  should  survive  her  husband  would  be  precisely  the 
obligee's  right  as  doweress;  and  that  the  penalty  on  default  is 
to  substitute  in  effect  a  fee  in  one-third  of  the  land  for  a  life 
•estate.  The  sum  fixed  appears  to  me  almost  as  clearly  a 
penalty  as  the  penalty  of  the  bond  itself. 

Whether  there  are  tables  by  which  the  court  below  could 
satisfactorily  ascertain  the  value  of  the  annuity,  I  do  not  stop 
to  consider.  It  is  a  presumption,  in  the  absence  of  all  proof, 
that  the  annuitant  could  purchase  the  same  annuity  elsewhere, 
at  reasonably  certain  market  rates.  And  the  sum  which 
would  purchase  for  her  the  same  annuity  from  some  safe 
public  company  or  from  some  private  party  securing  it  by 
mortgage,  was  the  precise  measure  of  her  damages  by  the  ob- 
ligor's failure  to  pay  it.  Id  cerium  est  quod  certum  reddi 
potest.  The  damages  of  the  annuitant  cannot  be  said  to  be 
imcertain.  And,  if  there  had  been  no  such  stipulation  in  the 
bond,  and  a  jury  had  assessed  her  damages  at  the  fixed  sum, 
I  do  not  see  how  a  court  could  avoid  setting  the  verdict 
aside  as  excessive.  See  Pierce  v.  Jv/ng^  10  Wis.,  30;  Fitz^ 
patrich  v.  Cottmgham^  14  id.,  219. 

By  the  Cowrt.  —  Judgment  affirmed. 
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In  the  Matter  of  the  Motion  to  admit  Miss  Layikia  Gk>ODELL. 
to  the  Bar  of  this  Court. 

Constitutional  Law.    Women  not  admitted  to  the  bar  of  this  court. 

1.  Whether  the  constitution  of  this  state,  by  vesting  the  whole  judicial  i)ower 

in  the  courts  therein  provided  for,  does  not  entrust  the  rule  of  admiBsioik 
to  the  bar,  as  well  ae  of  eicpulsion  from  it,  exclusively  to  the  discretion 
of  the  courts,  qucere, 

2.  To  entitle  any  person  to  practice  in  this  court,  the  statute  requires  that  he 

shall  be  licensed  by  its  order,  and  no  right  to  such  an  order  can  be  found- 
ed on  admission  to  the  bar  of  a  circuit  court  Tay.  Stats.,  ch.  119,  §§ 
81-33. 

8.  The  language  of  the  statute  relating  to  the  admission  of  attorneys  (which 
declares  that  *^  he  shall  first  be  licensed,**  eto.)  applies  to  males  only;  and 
the  statutory  rule  of  construction,  that  "  words  of  the  masculine  gender 
may  be  apphed  to  females, '  * '  *  unless  such  construction  would  be  inconsist- 
ent with  the  manifest  intention  of  the  legislature  **  (R.  S.,  ch.  5,  sec.  1), 
cannot  be  held  to  extend  the  meaning  of  this  statute,  in  view  of  the  uni- 
form exclusion  of  females  from  the  bar  by  the  common  law,  and  in  the 
absence  of  any  other  evidence  of  a  legislative  intent  to  require  their  ad- 
mission. 

4.  There  is  nothing  in  the  statutes  of  this  state  providing  for  the  admiBsion 
of  females  to  the  state  university  which  shows  a  legislative  intent  to  re- 
quire the  admission  of  females  to  the  bar. 

On  the  14th  of  December,  1875,  7.  C.  Sloariy  J^sq.^  moved 
the  court  for  the  admission  to  the  bar  of  this  court  of  Miss 
E.  Lavinia  Goodell,  and  read  to  the  court  a  certificate  of  the 
clerk  of  the  circuit  court  for  Eock  county  in  this  state,  which 
stated  that  at  a  term  of  said  court  begun  and  held  on  the  17th 
of  June,  1874,  Miss  Goodell  was  examined  in  open  court,  and 
that,  it  appearing  that  she  was  a  resident  of  this  state,  more 
than  twenty-one  years  of  age,  of  good  moral  character,  and 
possessed  of  suflScient  legal  knowledge  and  ability,  she  was 
duly  admitted  by  said  court  as  an  attorney  and  counselor  at 
law.    Mr.  Sloan  argued  substantially  as  follows: * 

*  Mr,  Sloan  desires  to  have  it  stated  that  the  argument  read  by  him  on  the 
Bearing  of  this  motion  was  prepared  by  Miss  GoodelL  — Rep. 
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Tay.  Stats.,  1343-4,  §§  31-33  (which  are  the  same  as  sees. 
1-3,  eh.  189,  Laws  of  1861),  are  in  these  words: 

"  §  31.  No  person  shall  hereafter  be  admitted  or  licensed  to 
practice  as  an  attorney  of  any  conrt  of  record  in  this  state, 
except  in  the  manner  hereinafter  provided. 

"  §  32.  To  entitle  any  such  person  to  practice  as  such  attor- 
ney in  the  circuit  courts  of  this  state,  he  shall  be  first  licensed 
by  order  of  one  of  the  judges  thereof ,  made  in  open  court; 
and  no  such  order  shall  be  made  until  the  person  applying  for 
such  license  shall  have  first  been  examined  in  open  court,  by 
the  judge  thereof,  or  examiners  by  him  appointed,  as  to  his 
learning  in  the  law  and  ability  to  practice  as  such  attorney, 
nor  until  such  judge  shall  be  satisfied  that  such  person  pos- 
sesses suflScient  legal  knowledge  and  ability  to  entitle  him  to 
practice  as  such  attorney,  nor  unless  such  person  be  a  resident 
of  this  state,  more  than  twenty-one  years  of  age,  and  of  good 
moral  character.  His  residence  and  age  must  be  made  to  ap- 
pear by  his  aflidavit. 

"  §  33.  Any  person  licensed  by  order  of  the  court,  as  pro- 
vided by  section  two  of  this  act  [§  32],  shall  be  entitled  to  prac- 
tice as  attorney  of  any  court  of  record  of  this  state  except  the 
supreme  court;  and  to  entitle  any  person  to  practice  as  attor- 
ney in  the  supreme  court,  he  shall  first  be  licensed  by  order  of 
such  court." 

There  is  nothing  in  these  provisions  which  can  be  construed 
to  debar  a  woman  from  a  license  under  them,  unless  it  be  the 
use  of  the  masculine  pronoun.  But,  by  statute  relating  to  the 
rules  of  interpretation,  "  every  word  importing  the  masculine 
gender  only  may  extend  and  be  applied  to  females  as  well  as 
to  males."  Tay.  Stats,  p.  181;  K.  S.,  ch.  5,  sec.  l,pl.  2.  This 
rule  of  interpretation  is  followed  in  the  construction  of  all 
the  statutes;  and  there  appears  no  reason  why  it  should  not  be 
applied  to  the  particular  statute  under  consideration,  as  well 
as  to  the  statutes  generally.  It  has  been  so  applied  to  the 
statute  providing  for  notaries  public,  and  defining  their  duties. 
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under  which  Miss  Goodell  has  been  appointed  and  now  holds 
the  office  of  notary. 

Nothing  appears,  then,  in  the  laws  of  the  state  tending  to 
disqualify  an  applicant  for  admission  to  the  bar,  in  conse- 
quence of  her  sex;  and  there  is  no  rule  of  this  court  modify- 
ing the  statutes  in  that  respect. 

The  supreme  court  of  Illinois,  in  their  opinion  delivered 
in  September,  1869,  upon  the  application  of  Mrs.  Bradwell, 
held  that  the  admission  of  women  to  the  practice  of  law  was 
without  precedent,  unknown  to  the  common  law,  and  not 
within  tlie  thought  and  intention  of  the  legislature  at  the 
time  the  statute  providing  for  the  admission  of  attorneys  to 
practice  was  enacted.  The  court  say:  "When  our  act  was 
passed,  that  school  of  reform  which  claims  for  woman  partici- 
pation in  the  making  and  administering  of  the  laws  had  not 
arisen,  or,  if  here  and  there  a  writer  had  advanced  such  theo- 
ries, they  were  regarded  rather  as  abstract  speculations  than 
as  an  actual  basis  for  action.  *  *  *  In  view  of  tliese  facts 
we  are  certainly  warranted  in  saying  that  when  the  legisla- 
ture gave  to  this  court  the  power  of  granting  licenses  to  prac- 
tice law,  it  was  with  not  the  slightest  expectation  that  this 
privilege  w;ould  bo  extended  equally  to  men  and  women. 
Neither  has  there  been  any  legislation  since  that  period  which 
woxdd  justify  us  in  presuming  a  change  in  the  legislative  in- 
tent."  Whatever  may  be  said  of  the  applicability  of  this  ar- 
gument to  tliat  case,  it  is  wholly  inapplicable  to  this.  The 
statute  of  Illinois  providing  for  the  admission  of  attorneys 
was  enacted  in  1845,  or  earlier,  being  found  in  the  revised 
statutes  of  that  state  for  1845.  The  statute  of  Wisconsin 
here  cited  was  enacted  in  1861,  when  progressive  ideas  con- 
cerning the  enlargement  of  the  spliere  of  woman's  industries 
were  more  widely  known  and  adopted,  and  so  may  reasonably 
be  presumed  to  have  been  within  the  minds  of  the  legislators 
at  tiiie  time  of  its  enactment.  But  further  legislation  in  this 
state  clearly  indicates   that,  whatever  the  intention  of  the 
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legislators  in  1861  might  have  been  —  if  other  than  that  ex- 
pressed by  plain  and  nneqniyocal  language, —  their  subsequent 
intention  has  been  to  include  women  in  the  provisions  made 
for  the  admission  of  attorneys  to  practice  in  ail  the  courts  of 
record  in  this  state.  By  ch.  17  of  1867,  women  are  admitted 
to  every  department,  except  the  military,  of  the  state  univer- 
sity, "  under  such  regulations  and  restrictions  as  the  board  of 
regents  may  deem  proper."  Tay.  Stats.,  521.  This  statute 
admits  women  to  the  law  department  of  the  university,  with 
the  privilege  of  pursuing  the  course  of  study  marked  out  for 
its  students,  and  of  graduating  from  that  department. 
"Whether  the  clause,  "  tmder  such  regulations  and  restrictions 
as  the  board  of  regents  may  deem  proper,"  gives  said  board 
power  to  exclude  women  from  the  full  legal  course  and  the 
privilege  of  graduating,  or  not,  it  certainly  gives  them  power 
to  allow  to  women  students  such  full  course  of  study  and 
graduation,  if  they  see  fit  to  do  so.  Now,  by  the  laws  of 
1870,  ch.  79,  sec.  1,  "  all  graduates  from  the  law  department 
[of  the  state  university]  shall  be  entitled  to  admission  to  the 
bar  of  all  the  courts  of  this  state,  upon  presenting  to  the 
judge  or  judges  thereof  a  certificate  of  such  graduation."  Tay. 
Stats.,  1844,  §  86.  Thus,  by  express  legislative  enactment, 
women  may  be  admitted  to  the  bar  of  all  the  courts  of  this 
state  by  graduating  from  the  law  department  of  the  state  imi- 
versity.  Can  it  have  been  the  intention  of  the  legislature  to 
give  the  board  of  regents  of  the  university  the  power  to  admit 
women  to  the  practice  of  law  in  this  court,  and  at  the  same 
time  to  withhold  that  very  power  from  the  court  itself? 
Again,  the  statute  provides  for  the  admission  of  attorneys 
from  the  state  of  Illinois  and  other  states,  under  certain  re- 
strictions  which  do  not  apply  to  the  question  of  sex.  See 
Tay.  Stats.,  1344r-5,  §§  39,  40.  Accordingly  women  may  be 
admitted  to  this  bar  from  Illinois  and  other  states  in  which 
they  are  now  or  may  hereafter  become  practicing  attorneys* 
If  the  courts  of  other  states  have  power  to  procure  the  admit- 
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tance  of  women  to  the  bar  of  this  state,  are  its  own  courts  de- 
prived of  such  power!  Again,  the  constitution  of  this  state, 
art.  YII,  sec.  20,  provides  for  the  conduct  of  suits  by  a  party, 
or  his  attorney  or  agent.  Under  this  clause  of  the  constitu- 
tion no  court  would  have  the  right  or  power  to  refuse  a  wo- 
man, as  a  party  or  agent,  the  right  to  conduct  a  suit  in  court 
on  her  own  behalf  or  that  of  her  principal. 

Upon  application  made  in  1869  to  the  supreme  court  of  Il- 
linois, Mrs.  Bradwell  was  refused  admittance,  October  6, 1869> 
on  the  sole  ground  that  she  was  a  married  woman,  and  as  such 
was  incapable  of  making  contracts.  Gh.  Legal  News  of  Feb. 
6, 1870.  Mrs.  Bradwell  filed  an  argument,  the  most  pertinent 
point  in  which  was  that,  by  statutes  enacted  by  the  legislature 
of  Illinois  in  1861  and  1869,  giving  to  a  married  woman  the 
right  to  hold  property  in  her  own  name,  to  control  her  own 
earnings,  and  to  sue  and  be  sued,  the  disabilities  asserted  by 
the  court  to  exist,  had  been  removed,  and  could  no  longer 
form  a  barrier  to  her  admission  to  legal  practice.  The  court, 
in  a  subsequent  opinion,  while  still  denying  Mrs.  Bradwell^s 
application,  refused  it  no  longer  on  the  ground  of  her  disabil- 
ties  as  a  married  woman,  but  solely  on  the  ground  of  her  be- 
ing a  woman.  While  virtually  admitting  that  nothing  in  the 
language  of  the  statute  precluded  the  admission  of  women, 
the  court  laid  down  this  rule:  "In  all  other  respects  [aside 
from  the  limitations  of  the  statute],  it  is  left  to  our  discretion 
to  establish  the  rules  by  which  admission  to  this  oflSce  shall 
be  determined.  But  this  discretion  is  not  an  arbitrary  one, 
but  must  be  held  to  at  least  two  limitations.  One  is,  that  the 
court  shall  establish  such  terms  of  admission  as  will  promote 
the  proper  administration  of'  justice;  the  second,  that  it 
should  not  admit  any  person  or  class  of  persons  who  are  not 
intended  by  the  legislature  to  be  admitted,  even  though  their 
exclusion  is  not  expressly  required  by  the  statute."  No  ar- 
gument was  made  upon  the  first  limitation  enumerated,  and 
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the  refusal  to  admit  the  applicant  was  based  solely  upon  the 
second. 

None  of  the  arguments  urged  in  opposition  to  the  claim  of 
Mrs.  Bradwell  for  admission  apply  to  this  case.  The  appli- 
cant here  is  not  a  married  woman,  and  is  under  no  disabilities. 
But  even  if  she  were  married,  the  recent  legislation  of  Wis- 
consin, giving  to  married  women  the  right  to  control  their 
own  property  and  earnings  and  to  sue  and  be  sued,  removes 
their  disabilities  to  contract,  as  in  the  case  of  similar  legisla- 
tion in  Illinois,  and  so  removes  the  barrier  supposed  to  have 
existed,  to  her  admission  to  legal  practice.  See  Tay.  Stats., 
1195-6,  and  decisions  there  cited;  Laws  of  1850,  ch.  44;  Laws 
of  1855,  ch.  49;  Laws  of  1872,  ch.  155.  The  inapplicability 
to  this  case  of  the  argument  upon  which  the  second  refusal 
was  based,  has  already  been  shown. 

One  of  the  limitations  to  the  discretion  left  by  legisla- 
tion to  the  court,  as  specified  by  the  supreme  court  of  Illinois, 
was,  "  that  the  court  shall  establish  such  terms  of  admission 
as  will  promote  the  proper  administration  of  justice."  No  ar- 
gument was  made  against  the  admission  of  women  under  this 
head;  and  it  is  submitted  that  "the  proper  administration  of 
justice"  would  be  better  promoted  by  the  admission  of 
women  to  the  practice  of  law  than  by  their  exclusion,  for 
these  reasons  among  others: 

1.  That  a  class  wholly  unrepresented  in  courts  of  justice 
can  never  obtain  full  justice  in  such  courts;  and  that  when 
that  class  is  so  numerous  as  to  include  one-half  the  human 
race,  the  promotion  of  "  the  proper  administration  of  justice  " 
requires  that  they  be  represented. 

2.  That  a  union  of  the  peculiar  delicacy,  refinement,  and 
conscientiousness  attributed  to  woman,  with  the  decision, 
firmness,  and  vigor  of  man,  are  not  only  desirable  but  neces- 
sary in  promoting  "  the  proper  administration  of  justice  "  in 
our  courts. 
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3.  That  in  exclnding  woman  from  the  practice  of  law,  an 
injustice  is  done  the  community  in  preventing  free  and  whole- 
some competition  of  the  best  existing  talent. 

4.  That  a  great  injustice  is  done  to  one-half  the  community, 
by  shutting  them  out  arbitrarily  from  an  honorable  and  re- 
munerative field  of  industry,  for  which  many  of  them  have 
both  taste  and  ability. 

Besides  the  case  of  Mrs.  Bradwell,  the  only  known  decision 
apparently  adverse  to  the  admission  of  woman  to  the  practice 
of  law,  is  that  of  Mrs.  Belva  Lockwood,  who  was  refused  ad- 
mission  to  the  court  of  claims,  Washington,  D.  C,  in  1874, 
solely  on  the  ground  of  her  disabilities  as  a  married  woman. 
See  Ch.  Leg.  News,  May  23, 1874. 

The  following  precedents  are  in  favor  of  the  admission  of 
women: 

Iowa.  —  In  1869,  Mrs.  A.  A.  Mansfield  was  admitted  to  the 
bar  of  Iowa  under  a  statute  providing  that  "any  white  male 
person,"  with  the  requisite  qualifications,  should  be  licensed 
to  practice;  by  virtue  of  the  statute  providing  that  "words 
importing  the  masculine  gender  only  may  be  extended  to 
females;"  and  the  court  held  that  the  affirmative  declaration 
that  male  persons  may  be  admitted,  is  not  an  implied  denial 
of  the  right  to  females.  *  See  Oh.  Leg.  News,  Feb.  5,  1870, 
Mrs.  BradwelPs  case. 

Missouri,  under  a  statute  providing  that  "any  person" 
possessing  certain  qualifications,  "  may  be  licensed,"  admits 
women  to  all  courts  of  the  state,  including  the  supreme  court. 
Miss  Barkalow's  case,  Ch.  Leg.  News,  April  3  and  April  9, 1870. 

Michigan,  under  a  statute  using  the  word  "  citizen  "  as  the 
statute  of  Wisconsin  uses  "  person,"  admits  women  to  prac- 
tice. 

Under  a  statute  of  Maine  similar  to  that  of  Wisconsin,  a 
married  woman,  Mrs.  C.  H.  Nash,  was  admitted  to  the  su- 
preme court  of  that  state  in  October,  1872.  See  Ch.  Leg. 
News,  Oct  26, 1872;  R.  S.  Maine,  p.  597,  sec.  18. 
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District  of  Columbia. — Miss  Charlotte  E.  Ray  was  admitted 
on  graduating  from  Howard  University,  about  1873. 

The  federal  district  court  of  Illinois  admitted  Miss  Hewlitt. 
See  Ch.  Leg.  News,  May  23, 1874. 

The  federal  district  court  of  Iowa  has  also  admitted  a 
woman. 

Illinois  and  Iowa  have  provided  by  special  legislation  for 
the  admission  of  women,  on  its  appearing  a  question  of  doubt 
whether  previous  statutory  provision  was  intended  to  include 
them. 

Ohio  provides  for  the  admission  of  any  person  complying 
with  certain  specified  regulations.  I  understand  that  a  woman 
has  been  admitted  under  this  statute,  but  cannot  give  refer- 
ence. 

Ryan,  C.  J.  In  courts  proceeding  according  to  the  course 
of  the  common  law,  a  bar  is  almost  as  essential  as  a  bench. 
And  a  good  bar  may  be  said  to  be  a  necessity  of  a  good  court. 
This  is  not  always  understood,  perhaps  not  fully  by  the  bar 
itself.  On  the  bench,  the  lesson  is  soon  learned  that  the  facil- 
ity and  accuracy  of  judicial  labor  are  largely  dependent  on 
the  learning  and  ability  of  the  bar.  And  it  well  becomes 
every  court  to  be  careful  of  its  bar  and  jealous  of  the  rule  of 
admission  to  it,  with  the  view  of  fostering  in  it  the  highest 
order  of  professional  excellence. 

The  constitution  makes  no  express  provision  for  the  bar. 
But  it  establishes  courts,  amongst  which  it  distributes  all  the 
jurisdiction  of  all  the  courts  of  "Westminster  Hall,  in  equity 
and  at  common  law.  Pvtnam  v.  Sweety  2  Pin.,  302.  And  it 
vests  in  the  courts  all  the  judicial  power  of  the  state.  The 
constitutional  establishment  of  such  courts  appears  to  carry 
with  it  the  power  to  establish  a  bar  to  practice  in  them.  And 
admission  to  the  bar  appears  to  be  a  judicial  power.  It  may 
therefore  become  a  very  grave  question  for  adjudication  here, 
whether  the  constitution  does  not  entrust  the  rule  of  admis- 
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8ions  to  the  bar,  as  well  as  of  expulsion  from  it,  exclusively  to 
the  discretion  of  the  courts. 

The  legislature  has,  indeed,  from  time  to  time,  assumed 
power  to  prescribe  rules  for  the  admission  of  attorneys  to 
practice.  When  these  have  seemed  reasonable  and  just,  it  has 
generally,  we  think,  been  the  pleasure  of  the  courts  to  act 
upon  such  statutes,  in  deference  to  the  wishes  of  a  coordinate 
branch  of  the  government,  without  considering  the  question 
of  power.  We  do  not  imderstand  that  the  circuit  courts  gen- 
erally yielded  to  the  unwise  and  unseemly  act  of  1849,  which 
assumed  to  force  upon  the  courts  as  attorneys,  any  persons  of 
good  moral  character,  however  unlearned  or  even  illiterate; 
however  disqualified,  by  nature,  education  or  habit,  for  the  im- 
portant trusts  of  the  profession.  We  learn  from  the  clerk  of 
this  court  that  no  application  under  that  statute  was  ever 
made  here.  The  good  sense  of  the  legislature  has  long  since 
led  to  its  repeal.  And  we  have  too  much  reliance  on  the  judg- 
ment of  the  legislature  to  apprehend  another  such  attempt  to 
degrade  the  courts.  The  state  suffers  essentially  by  every  such 
assault  of  one  branch  of  the  government  upon  another;  and 
it  is  the  duty  of  all  the  coordinate  branches  scrupxdously  to 
avoid  even  all  seeming  of  such.  If,  unfortunately,  such  an 
attack  upon  the  dignity  of  the  courts  should  again  be  made, 
it  will  be  time  for  them  to  inquire  whether  the  rule  of  admis- 
sion be  within  the  legislative  or  the  judicial  power.  But  wo 
will  not  anticipate  such  an  unwise  and  imbecoming  inter- 
ference in  what  so  peculiarly  concerns  the  courts,  whether  the 
power  to  make  it  exists  or  not.  In  the  meantime,  it  is  a  pleas- 
ure to  defer  to  all  reasonable  statutes  on  the  subject.  And 
we  will  decide  this  motion  on  the  present  statutes,  without 
passing  on  their  binding  force. 

This  is  the  first  application  for  admission  of  a  female  to  the 
bar  of  this  court.  And  it  is  just  matter  for  congratulation 
that  it  is  made  in  favor  of  a  lady  whose  character  raises  no  per- 
sonal objection:  something  perhaps  not  always  to  be  looked  for 
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in  women  who  forsake  the  ways  of  their  sex  for  the  ways  of 
ours. 

The  statute  provides  for  admission  of  attorneys  in  a  circuit 
court  upon  examination  to  the  satisfaction  of  the  judge,  and 
for  the  right  of  persons  so  admitted  to  practice  in  all  courts 
here  except  this;  but  that  to  entitle  any  one  to  practice  in  this 
court  he  shall  be  licensed  by  order  of  this  court.  Tay. 
Stats.,  ch.  119,  §§  31,  32,  33.  While  these  sections  give  a 
rule  to  the  circuit  courts,  they  avoid  giving  any  to  this  court, 
leaving  admission  here,  as  it  ought  to  be,  in  the  discretion  of 
the  court.  This  is,  perhaps,  a  suflScient  answer  to  the  present 
application,  which  is  not  addressed  to  our  discretion,  but  pro- 
ceeds on  assumed  right  founded  on  admission  in  a  circuit 
court.  But  the  novel  positions  on  which  the  motion  was  pressed 
appear  to  call  for  a  broader  answer. 

The  language  of  the  statute,  of  itself,  confessedly  applies  to 
males  only.  But  it  is  insisted  that  the  rule  of  construction 
found  in  subd.  2,  sec.  1,  ch.  5,  R.  S.,  necessarily  extends  the 
terms  of  the  statute  to  females.  The  rule  is  that  words  in 
the  singular  number  may  be  construed  plural,  and  in  the  plu- 
ral, singular;  and  that  words  of  the  masculine  gender  may  be 
applied  to  females;  unless,  in  either  case,  such  construction 
would  be  inconsistent  with  the  manifest  intention  of  the  legis- 
lature. 

This  was  pressed  ui)on  us,  as  if  it  were  a  new  rule  of  con- 
struction, of  peculiar  application  to  our  statutes.  We  do  not 
so  understand  it.  It  appears  to  be  but  a  particular  applica- 
tion of  the  general  rule  thus  stated  by  Tindall,  C.  J:  "  The 
only  rule  for  the  construction  of  acts  of  parliament  is,  that 
they  should  be  construed  according  to  the  intent  of  the  parlia- 
ment which  passed  the  act."  And  it  is  not  new  or  peculiar 
here.  Potter's  Dwarris,  111.  The  last  clause  of  the  rule,  relat- 
ing to  sex,  seems  to  be  almost  as  old  as  Magna  Charta.  Coke, 
2  Inst.,  45.  We  apprehend  that,  unless  in  the  construc- 
tion of  penal  statutes,  it  has  been  little  questioned  since  the 
Vol.  XXXIX. -16 
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much  considered  case  of  King  v.  Wiseman^  Fortescne,  91. 
The  rule  is  permissive  only,  as  an  aid  in  giving  effect  to  the 
true  intent  of  the  legislature.  Even  of  a  statutory  rule  posi- 
tive in  terms,  Lord  Denman  said :  ^^  It  is  not  to  be  taken  as 
substituting  one  set  of  words  for  another,  nor  as  strictly  defin- 
ing what  the  meaning  of  a  word  must  be  under  all  circum- 
stances. We  rather  think  tliat  it  merely  declares  what  per- 
sons may  be  included  within  a  term,  when  the  circumstances 
require  that  they  should."  Queen  v.  Justices^  etc.y  7  A.  &  E., 
480.     So,  a  fortiori^  of  the  permissive  rule  here. 

And  the  argument  for  this  motion  is  simply  this:  that  the 
application  of  this  permissive  rule  of  construction  to  a  pro- 
vision applicable  in  terms  to  males  only,  has  effect,  without 
otlicr  sign  of  legislative  intent,  to  admit  females  to  the  bar 
from  which  the  common  law  has  excluded  them  ever  since 
courts  have  administered  the  common  law.  This  is  sufficiently 
startling.  But  the  argument  cannot  stop  there.  Its  logic 
goes  far  beyond  the  bar.  The  same  peremptory  rule  of  con- 
struction would  reacli  all  or  nearly  all  the  functions  of  the 
state  government,  woul4  obliterate  almost  all  distinction  of 
sex  in  our  statutory  corpus  juris^  and  make  females  eligible 
to  almost  all  offices  under  our  statutes,*  inunicipal  and  state, 
executive,  legislative  and  judicial,  except  so  far  as  the  consti- 
tution may  interpose  a  virile  qualification.  Indeed  the  argu- 
ment appears  to  overrule  even  this  exception.  For  we  were 
referred  to  a  case  in  Iowa,  which  unfortunately  wo  do  not  find 
in  the  reports  of  that  state,  holding  a  woman  not  excluded  by 
the  statutory  description  of  "  any  white  male  person."  If  we 
should  follow  that  authority  in  ignoring  the  distinction  of  sex, 
we  do  not  perceive  why  it  should  not  emasculate  the  constitu- 
tion itself  and  include  females  in  the  constitutional  right  of 
male  suffi'age  and  male  qualification.  Such  a  rule  would  be 
one  of  judicial  revolution,  not  of  judicial  construction.  There 
is  nor  sign  nor  symptom  in  our  statute  law  of  any  legislative 
imagination  of  such  a  radical  change  in  the  economy  of  the 
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Btate  government.  There  are  many  the  other  way;  an  irresisti- 
ble presumption  that  the  legislature  never  contemplated  such 
confusion  of  functions  between  the  sexes.  The  application 
of  the  permissive  rule  of  construction  here  would  not  be  in  aid 
of  the  legislative  intention,  but  in  open  defiance  of  it.  We 
cannot  stultify  the  court  by  holding  that  the  legislature  in- 
tended to  bring  about,  ^^  amhages^  a  sweeping  revolution  of 
social  order,  by  adopting  a  very  innocent  rule  of  statutory 
construction. 

Some  attempt  was  made  to  give  plausibility  to  the  particu- 
lar construction  urged  upon  us,  founded  on  ch.  117  of  1867, 
and  ch.  79  of  1870.  It  was  represented  that  the  former  admits 
women  to  every  department  of  the  imiversity,  excepting  the 
military  only,  and  so  necessarily  including  the  law  depart- 
ment; that  the  latter  directs  admission  to  the  bar  of  the  grad- 
uates of  the  law  department;  that  the  legislature  had  thus 
provided  for  the  admission  of  female  graduates  of  the  law 
school,  and  ought  therefore  to  be  understood  as  intending 
the  admission  of  women  under  the  general  statute.  If  the 
legislature  had  so  provided  for  the  admission  of  female  grad- 
uates, we  do  not  perceive  how  that  coxdd  aid  the  construction 
of  the  general  statute,  or  this  lady,  who  does  not  appear  to  be 
a  graduate.  But,  unfortunately  for  the  position,  the  statutes 
were  not  stated  with  the  fair  accuracy  which  becomes  coun- 
Bel,  and  do  not  support  it. 

The  act  of  1867  is  an  amendment  of  sec  4  of  the  act  of 
1866,  reorganizing  the  university.  The  section  of  1866  pro- 
vided, without  qualification,  that  "  the  university  in  all  its 
departments  and  colleges  shall  be  open  alike  to  male  and 
female  students."  The  section  of  1867  substitutes  the  pro- 
vision, that  "  the  university  shall  be  open  to  female  as  well  as 
male  students,  under  such  regulations  and  restrictions  as  the 
board  of  regents  may  deem  proper."  In  both  statutes,  the 
section  provides  that  all  able  bodied  male  students  shall  re- 
ceive military  instruction,  and  makes  no  other  reference  to  a 
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military  department.  And  the  argument  that  the  admission 
of  females  under  the  statute  of  1867,  to  all  dejmrtments 
except  the  military,  necessarily  contemplated  their  admission 
to  the  law  department,  falls  to  the  ground,  because  the  statute 
neither  mentions  all  departments  nor  excepts  the  military  — 
if  there  be  a  military — department. 

The  inaccuracy  is  the  more  striking  from  the  fact  that  the 
section  of  1866  does  expressly  include  all  departments  and 
colleges,  and  the  amendment  of  1867,  evidently  ex  induHria^ 
omits  them.  The  change  of  an  absolute  right  of  admisssion 
to  all  departments  and  colleges  of  the  university  in  1866,  to 
admission  to  the  university  under  discretionary  regulations 
and  restrictions  of  the  regents  in  1867,  is  very  significant; 
the  more  so  that  it  is  the  only  amendment  made.  It  seems 
likely  that  the  legislature  came  to  regard  the  absolute  and  in- 
discriminate right  of  1866  as  dangerously  broad,  and  to  con- 
sider it  necessary  to  make  the  right  subordinate  to  the  judg- 
ment of  the  regents.  And  if  the  law  school  had  then  been 
established  by  statute,  it  would  be  very  doubtful  whether  the 
admission  of  females  to  it  would  be  sanctioned  by  the  act  of 
1867.  But  there  was  no  such  statute;  and  the  law  school  was 
in  fact  established,  not  by  statute,  but,  as  we  learn,  by  the 
authorities  of  the  university,  some  time  in  1868,  after  the 
enactment  of  the  section  in  both  forms.  The  first  class  of 
students,  all  males,  graduated  in  1869,  without  color  of  right 
to  practice.  Hence  the  statute  of  1870,  to  give  the  right,  pre- 
sumably passed  without  thought  of  the  admission  of  females 
to  the  bar.  And  the  general  argument  for  this  motion  takes 
nothing  by  these  statutes. 

So  we  find  no  statutory  authority  for  the  admission  of  fe- 
males to  the  bar  of  any  court  of  this  state.  And,  with  all 
the  respect  and  sympathy  for  this  lady  which  all  men  owe  to 
all  good  women,  we  cannot  regret  that  we  do  not.  "We  can- 
not but  think  the  common  law  wise  in  excluding  women  from 
the  profession  of  the  law.    The  profession  enters  largely  into 
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the  well  being  of  society;  and,  to  be  honorably  filled  and  safe- 
ly  to  society,  exacts  the  devotion  of  life.  The  law  of  nature 
destines  and  qualifies  the  female  sex  for  the  bearing  and  nur- 
ture of  the  children  of  our  race  and  for  the  custody  of  the 
homes  of  the  world  and  their  maintenance  in  lov^  and  honor. 
And  all  life-long  callings  of  women,  inconsistent  with  these 
radical  and  sacred  duties  of  their  sex,  as  is  the  profession  of 
tlie  law,  are  departures  from  the  order  of  nature;  and  when 
voluntary,  treason  against  it.  The  cruel  chances  of  life  some- 
times baffle  both  sexes,  and  may  leave  women  free  from  the 
peculiar  duties  of  their  sex.  These  may  need  employment, 
and  should  be  welcome  to  any  not  derogatory  to  their  sex  and 
its  proprieties,  or  inconsistent  with  the  good  order  of  society. 
But  it  is  public  policy  to  provide  for  the  sex,  not  for  its 
superfluous  members;  and  not  to  tempt  women  from  the 
proper  duties  of  their  sex  by  opening  to  them  duties  pecxdiar 
to  ours.  There  are  many  employments  in  life  not  unfit  for 
female  character.  The  profession  of  the  law  is  surely  not 
one  of  these.  The  peculiar  qualities  of  womanhood,  its  gen- 
tle graces,  its  quick  sensibility,  its  tender  susceptibility,  its 
purity,  its  delicacy,  its  emotional  impulses,  its  subordination 
of  hard  reason  to  sympathetic  feeling,  are  surely  not  qualifi- 
cations for  forensic  strife.  Nature  has  tempered  woman  as 
little  for  the  juridical  conflicts  of  the  court  room,  as  for  the 
physical  conflicts  of  the  battle  field.  "Womanhood  is  moulded 
for  gentler  and  better  things.  And  it  is  not  the  saints  of  the 
world  who  chiefly  give  employment  to  our  profession.  It 
has  essentially  and  habitually  to  do  with  all  that  is  selfish  and 
malicious,  knavish  and  criminal,  coarse  and  brutal,  repulsive 
and  obscene,  in  human  life.  It  would  be  revolting  to  all 
female  sense  of  the  innocence  and  sanctity  of  their  sex,  shock- 
ing to  man's  reverence  for  womanhood  and  faith  in  woman, 
on  which  hinge  all  the  better  affections  and  humanities  of 
life,  that  woman  should  be  permitted  to  mix  professionally  in 
all  the  nastiness  of  the  world  which  finds  its  way  into  courts 
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of  justice;  all  the  unclean  issues,  all  the  collateral  questions 
of  sodomy,  incest,  rape,  seduction,  fornication,  adultery,  preg- 
nancy, bastardy,  legitimacy,  prostitution,  lascivious  cohabita- 
tion, abortion,  infanticide,  obscene  publications,  libel  and  slan- 
der of  sex,  iiApotence,  divorce:  all  the  nameless  catalogue  of 
indecencies,  la  chronique  scandaleuse  of  all  the  vices  and  all 
the  infirmities  of  all  society,  with  which  the  profession  has  to 
deal,  and  which  go  towards  filling  judicial  reports  which  must 
be  read  for  accurate  knowledge  of  the  law.  This  is  bad 
enough  for  men.  We  hold  in  too  high  reverenxjc  the  sex  with- 
out which,  as  is  truly  and  beautifully  written,  le  commencement 
de  la  vie  est  sans  secours,  le  milieu  sans  jplaisir^  et  lefin  sans 
consolation^  voluntarily  to  commit  it  to  such  studies  and  such 
occupations.  Non  tali  auxilio  nee  defensoribus  istis,  should 
juridical  contests  be  upheld.  Eeverence  for  all  womanhood 
would  suffer  in  the  public  spectacle  of  woman  so  instructed 
and  so  engaged.  This  motion  gives  appropriate  evidence  of 
this  truth.  No  modest  woman  could  read  without  pain  and 
self  abasement,  no  woman  could  so  overcome  the  instincts  of 
sex  as  publicly  to  discuss,  the  case  which  we  had  occasion  to 
cite  supra.  King  v.  Wiseman.  And  when  counsel  was  argu- 
ing for  this  lady  that  the  word,  person,  in  sec.  32,  ch.  119, 
necessarily  includes  females,  her  presence  made  it  impossible 
to  suggest  to  him  as  reductio  ad  absurdum  of  his  position, 
that  tiie  same  construction  of  the  same  word  in  sec.  1,  ch.  37, 
would  subject  woman  to  prosecution  for  the  paternity  of  a 
bastard,  and  in  sees.  39,  40,  ch.  164,  to  prosecution  for  rape. 
Discussions  are  habitually  necessary  in  courts  of  justice, 
which  are  unfit  for  female  ears.  Tlie  habitual  presence  of 
women  at  these  would  tend  to  relax  the  public  sense  of  de- 
cency and  propriety.  If,  as  counsel  threatened,  these  things 
are  to  come,  we  will  take  no  voluntary  part  in  bringing  them 
about. 

By  the  Court.  —  The  motion  is  denied. 
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Mebbill  and  others  vs.  NiGHiraaALS  and  others. 

Contkact:  Goods  made  to  Okdbb.    (1)  Breach  of  %carranty:  Rights  of 

purchaser. 
Evidence.    (2)  When  maker ^  in  action  for  contract  price,  may  prove  actual 

value.    (8)  Order  of  proof  under  control  of  trial  court.    (4)  Bdmtting 

evidence  as  to  breach  of  warranty. 
Beyersal  op  Judgment.    (3)  No  fatal  error  where  appellant  not  injured. 

(5)  When  verdict  will  not  be  disturbed. 

1.  Where  machinery,  made  to  order,  fails  to  answer  the  purpose  for  which 

the  maker  knew  it  was  ordered,  or  fails  to  perform  as  warranted, 
the  purchaser  may  relieve  himself  from  liability  to  pay  for  it,  by  re- 
turning or  offering  to  return  it  within  a  reasonable  time;  or  may  retain 
it,  and,  in  an  action  for  the  contract  price,  recoup  his  damages  for  breach 
of  the  contract  of  warranty,  including  the  difference  between  the  actual 
value  of  the  machinery  and  what  its  value  would  have  been,  had  it  been 
as  wairanted. 

2.  Where  the  purchaser  of  such  machinery  seeks,  in  an  action  for  the  contract 

price,  to  recoup  damages  for  breach  of  warranty,  tlie  plaintiff  may  in- 
troduce proof  of  the  actual  value  of  the  machinery,  independently  of 
the  contract. 
8.  The  order  of  proof  is  very  much  under  the  control  of  the  trial  court;  and 
where  the  plaintiffls*  proof  of  the  actual  value  of  the  machineiy,  in  such 
a  case,  was  received  before  defendants  had  given  evidence  of  their  daju- 
ages:  Held,  that  the  judgment  will  not  be  reversed  for  that  reason,  it 
not  appearing  that  defendants  could  be  iigured  by  the  practice  adopted. 

4.  The  machinery  in  question  being  designed  for  the  manufacture  of  a  cer- 

tain kind  of  paper,  and  defendants  having  testified  that,  upon  then 
testing  it,  such  paper  could  not  be  manufactured  with  it,  plaintiflfe  were 
entitled  to  show,  in  rebuttal,  that  the  tests  made  were  not  fair  or  con- 
clusive, because  of  the  unfitness  of  the  water  used,  or  for  any  other 
reason. 

5.  Where,  upon  an  admissible  theory  of  the  case,  the  verdict  is  supported  by 

the  evidence,  it  will  not  be  disturbed. 

APPEAL  from  the  Circuit  Court  for  Ovtagarrde  Connty. 

It  appears  from  the  pleadings  and  evidence  that  the  plaint- 
iffs agreed  to  manufacture  for,  and  put  up  for  use  in  the  mill 
of  the  defendants,  certain  paper-mill  machinery,  for  the  manu- 
facture of  straw  board  paper,  for  which  the  defendant  agreed 
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to  pay  $19,250,  and  that  they  paid  on  the  contract  about 
$15,000.  This  action  is  for  the  unpaid  balance  of  such  con- 
tract price. 

Tlie  plaintiffs  gave  testimony  on  the  trial  tending  to  prove 
performance  by  them  of  the  agreement. 

The  defendants  aver  in  their  answer,  and  introduced  testi- 
mony on  the  trial  tending  to  show,  that  the  plaintiffs  agreed 
to  furnish  such  machinery  ready  for  use  by  a  day  certain; 
and  that  when  so  furnished,  a  specific  kind  of  straw  board 
paper,  known  as  No.  40,  could  be  manufactured  with  it;  but 
that  the  machinery  was  not  furnished  until  three  months  after 
the  agreed  time,  and  that  when  furnished  No.  40  straw  board 
paper  could  not  be  manufactured  with  it.  The  answer  con- 
tains counterclaims  for  damages  for  the  alleged  failure  of  the 
plaintiffs  to  perform  their  contract  as  respects  both  the  ca- 
pacity of  the  machinery  and  time. 

In  their  reply  to  such  counterclaims,  the  plaintiffs  deny  that 
they  agreed  to  furnish  the  machinery  by  a  day  certain,  or  that 
the  specified  kind  of  paper  could  be  manufactured  therewith; 
and  they  introduced  testimony  tending  to  prove  such  denials. 
They  admit,  however,  that  the  machinery  was  furnished  for 
the  manufacture  of  straw  board  paper,  but  of  much  higher 
numbers. 

Defendants  introduced  testimony  tending  to  show  that  they 
were  unable  to  manufacture  straw  board  paper  of  any  number 
with  the  machinery  furnished  by  the  plaintiffs;  and  one  of 
them  testified,  on  cross  examination,  that  the  fault  was  not  in 
the  water  used  in  the  attempted  process.  The  plaintiffs  were 
permitted,  under  objection,  to  give  testimony  to  the  effect 
that  the  water  so  used  was  filthy  and  entirely  unfit  to  be  used 
in  such  process;  and  also  to  give  testimony  of  the  value  of 
the  machinery,  irrespective  of  the  contract  of  sale. 

The  evidence  of  the  defendants  tends  to  show  that  they 
used  the  machinery  for  making  wrapping  paper,  which  was 
less  profitable  than  straw  board,  and  that  subsequently  they 


Digitized  by  VjOOQIC 


AUGUST  TERM,  1875.  249 

Memll  and  others  vs.  Nightingale  and  others. 

changed  the  machinery  so  that  they  could  manufacture  straw 
lx)ard.    They  retain  and  use  the  machinery. 

The  instructions  given  to  the  jury  cover  the  whole  case,  and 
were  not  excepted  to  by  the  defendants.  The  jury  found  for 
the  plaintiflEs,  and  assessed  their  damages  at  $3,280.  Under 
the  charge  of  the  court,  it  may  be  assumed  that  this  is  the 
amount  of  the  principal  sum  found  due  the  plaintiffs  and  in- 
terest thereon  for  something  more  than  a  year;  and  a  compu- 
tation shows  that  the  jury  must  have  allowed  the  defendants 
between  $1,300  and  $1,500  on  one  or  more  of  their  coimter- 
claims,  but  on  which  of  them  does  not  appear. 

A  new  trial  was  denied,  and  judgment  was  rendered  pursu- 
ant to  the  verdict.  The  defendants  appealed  from  the  judgA 
ment,  assigning  the  following  errors:  "  1.  The  court  erred  in 
admitting  evidence  of  the  value  of  the  machinery,  irrespect- 
ive of  the  contract  of  sale.  2.  The  court  erred  in  admitting 
proof  that  the  quality  of  water  used  in  testing  the  machinery 
destroyed  its  effectiveness  for  the  purpose  sold.  3.  There  is 
no  evidence  to  support  the  verdict  under  the  instructions  of 
the  court." 

E,  S.  Bragg  J  for  appellants:. 

1.  It  is  undisputed  that  the  price  for  which  the  machinery 
was  sold  was  fixed  by  the  terms  of  sale.  It  was  immaterial, 
therefore,  for  the  plaintiffs  to  show  what  the  goods  were  in  fact 
worth,  and  it  cannot  be  known  that  defendants  were  not  in- 
jured by  the  improper  admission  of  such  proof.  2.  It  was 
error  to  admit  testimony  that  no  paper  could  be  made  with 
the  kind  of  water  used  by  defendants.  This  was  an  entirely 
new  issue,  not  in  the  pleadings,  and  inconsistent  with  them. 
3.  Counsel  argued  from  the  evidence  that  the  verdict  could 
not  stand;  that  it  was  either  not  nearly  large  enough,  or  alto- 
gether too  large. 

Dcmd  Taylor^  for  respondents,  contended  that  there  was 
abundant  evidence  to  support  the  verdict;  that  the  quctnttMn 
of  damages  was  to  be  fixed  by  the  jury,  and  that,  as  it  cannot 
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be  said  that  the  amount  fixed  was  so  clearly  wrong  as  to  ren- 
der it  evident  that  they  made  a  gross  mistake  or  were  actuated 
by  corrupt  motives,  the  verdict  must  stand.  McDonald  v. 
Walter  J  40  N.  Y.,  551;  Bichards  v.  Samdford,  2  E.  D.  Smith, 
349;  Arrm/tage  v,  Haley ^  4  Q.  B.,  917;  ColUns  v.  Albany  B. 
B.  Co.,  12  Barb.,  492;  3  Wait's  Pr.,  413;  Appsv.  Day,  14  C. 
B.,  112;  Bradlaugh  v.  Edwards,  11  C.  B.,  K  S.,  377.  The 
court  should  give  such  construction  to  the  evidence  as  will 
support  the  verdict.  J^mnig  v.  Katz,  37  Wis.,  153.  Counsel 
also  argued  from  the  record  that  the  jury  must  have  found 
that  there  was  no  breach  of  warranty,  and  therefore  the  ad- 
mission of  evidence  merely  tending  to  show  the  quantum  of 
damages  in  case  a  breach  were  found,  was  harmless;  that  there 
was  no  issue  as  to  the  capacity  of  the  machinery  to  make  straw 
board  paper  No.  40,  because  ])laintiflF8  admitted  that  such  pa- 
per could  not  be  made  with  it,  merely  denying  any  such  war- 
ranty;, and  that  if  there  had  been  any  issue  as  to  its  capacity 
to  make  the  higher  numbers  (as  from  80  to  120),  the  evidence 
introduced  by  plaintiffs  as  to  the  quality  of  the  water  used  by 
defendants  would  have  been  competent  and  material. 

Lyon,  J.  I.  If,  after  a  fair  trial  thereof,  the  machinery 
failed  to  answer  the  purposes  for  which  the  plaintiffs  knew  it 
was  ordered,  or  failed  to  perform  as  warranted  by  the  plaint- 
iffs, the  defendants  might  have  relieved  themselves  from  all 
liability  to  pay  therefor  by  refusing  to  retain  it,  and  by  return- 
ing or  offering  to  return  the  same  to  the  plaintiffs  within  a 
reasonable  time  after  it  was  put  up  in  their  mill.  Woodle  v. 
Whitney,  23  Wis.,  55.  The  defendants  did  not  elect  to  take 
this  course,  but  retained  the  machinery,  and  seek,  in  this 
action  for  the  unpaid  balance  of  the  price  thereof,  to  recoup 
their  damages  for  the  alleged  breach  of  the  contract  of  war- 
ranty. This  they  may  lawfully  do;  and  the  measure  of  their 
damages  for  sucli  breach,  or,  at  least,  a  portion  of  their  dam- 
age therefor,  is  the  difference  between  the  actual  value  of  the 
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machinery  and  what  its  value  woiQd  have  been  had  it  been  as 
warranted.  Boothhy  v.  ScaleSy  27  Wis.,  626,  and  cases  cited. 
OiffeH  V.  West,  33  id.,  617;  Bormell  v.  Jacobs,  36  id.,  59. 

The  defendants  introduced  evidence  of  the  damages  suffered 
by  them  by  reason  of  the  alleged  breach  of  warranty;  and  cer- 
tainly it  was  competent  for  the  plaintiffs  to  give  testimony  on 
the  same  subject.  In  view  of  the  rule  of  damages  above 
stated,  proof  of  the  actual  value  of  the  machinery  was  compe- 
tent. Indeed,  in  the  absence  of  such  proof,  the  damages 
which  the  defendants  seek  to  recoup  cannot  be  ascertained. 
The  actual  value  of  the  machinery  is  put  in  issue  by  the  plead- 
ings, and  it  cannot  be  error  to  admit  evidence  thereof. 

The  only  plausible  ground  of  objection  to  the  testimony  un- 
der consideration  is,  we  think,  that  it  was  received  before  the 
defendants  had  given  any  proof  of  their  damages.  The  order 
of  proof  is  very  much  under  the  control  of  the  trial  court; 
but  if  the  practice  here  adopted  was  irregular,  it  is  not  i)er. 
ceived  how  the  irregularity  could  possibly  result  in  harm  to 
the  defendants. 

II.  It  is  a  verity  in  the  case  that  the  machinery  was  fur- 
nished  for  the  purposes  of  the  manufacture  of  straw  board 
paper,  the  controversy  being  as  to  the  numbers  or  kinds  of 
such  paper  to  be  manufactured  therewith.  There  was  at  least 
an  implied  warranty  that  the  machinery  was  sufficient  for  the 
purposes  for  which  it  was  furnished.  The  defendants  gave 
testimony  on  the  trial  tending  to  show  that  the  machinery  was 
fully  tested,  and  that  neither  No.  40  nor  any  other  number  or 
kind  of  straw  board  paper  could  be  manufactured  with  it. 
Clearly  it  was  competent  for  the  plaintiffs  to  rebut  the  defend- 
ant's proofs  by  showing  that,  because  of  the  unfitness  of  the 
water  used  in  testing  the  machinery,  or  for  any  other  reason, 
the  tests  were  not  fair  or  conclusive  of  the  capacity  of  the  ma- 
chinery. 

III.  It  is  claimed  that  there  is  not  sufficient  evidence  to 
support  the  verdict;  that  in  any  reasonable  view  of  the  testi- 
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mony,  the  verdict  is  entirely  too  large  or  too  smalL  We  do 
not  think  so.  The  damages  for  the  causes  alleged  in  the 
counterclaims  were  unliquidated,  and  the  testimony  tending 
to  show  the  extent  or  amount  thereof  is  not  positive  or  cer- 
tain. In  assessing  those  damages  the  jury  had  something 
more  to  do  than  merely  to  make  a  computation.  They  were 
required  to  determine  the  weight  of  testimony,  the  correct- 
ness of  opinions  and  estimates,  and,  generally,  to  make  such 
assessment  from  xmcertain,  and,  in  some  respects,  unsatis- 
factory data.  Unless  it  can  be  shown  that  there  is  no  admis- 
sible theory  of  the  case  which  will  support  the  verdict,  it 
should  not  be  disturbed.  Without  entering  into  detail,  we 
think  the  verdict  can  be  sustained  on  the  hypothesis  (which 
is  justified  by  the  testimony),  that  there  was  no  breach  of  war- 
ranty, but  that  the  plaintiffs  failed  to  furnish  the  machinery 
at  the  agreed  time. 

For  that  failure  an  award  of  between  $1,300  and  $1,500 
damages  is  neither  so  large  nor  so  small  that  the  court  can  inter- 
fere with  it,  having  due  regard  to  the  testimony  on  the  sub- 
ject. 

Finding  no  error  in  the  case  of  which  the  defendants  can 
justly  complain,  we  must  aflSrm  the  judgment  of  the  circuit 
court. 

By  the  Cov/rt. — Judgment  aflSrmed. 


Pierce  and  others  vs.  Covebt,  imp. 

PABTKERsmp :  DissoLxmoN :  Real  Estate.  Kwo  real  property  to  he  dispose 
edof  on  decreeing  a  diaaolution^  where  title  was  taken  by  the  partners  in 
their  individual  names,  and  the  undivided  share  f*f  one  conveyed  to  a 
stranger;  there  being  other  assets  sufficient. 

1.  Ab  a  general  role,  so  far  as  the  partners  and  creditors  of  a  firm  aze  con- 
cerned, real  estate  of  the  partnenhip  is  in  equity  deemed  mere  person- 
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alty;  and  in  case  of  a  dissolution,  it  is  often  decreed  to  be  sold,  as  a 
proper  method  of  ascertaining  its  value  and  making  an  equal  distribu- 
tion of  the  partnership  efiects. 
2.  But  where  partners  have  taken  title  to  real  estate  as  tenants  in  common, 
and  all  debts  due  to  third  persons  and  between  themselves  have  been  dis- 
charged, and  an  equal  distribution  of  ihe  assets  can  be  made  without  a 
sale  of  the  real  estate,  such  a  sale  need  not  be  ordered  on  a  dissolution, 
unless  it  appears  that  such  an  order  would  be  most  beneficial  to  the  part- 


3.  In  this  action  for  the  dissolution  of  a  partnership,  it  appeared  that  the  as- 

sets in  money,  notes  and  accounts  were  much  more  than  sufficient  to  pay 
all  debts,  and  that  title  to  real  estate  of  the  firm  had  been  taken  hy  the 
partners  in  their  individual  names  as  tenants  in  common;  that  one  oi  the 
partners  was  dead,  andlus  personal  representatives,  heirs  and  widow  are 
made  parties  to  the  action;  and  that  another  of  the  partners  had  con- 
veyed his  undivided  third  of  the  real  property,  to  one  G.  C,  not  a  mem- 
ber of  the  firm,  who  is  made  defendant.  The  complaint  alleges  that  the 
real  estate  cannot  be  divided  without  great  prqudice  to  the  owners,  but 
there  is  no  pretense  that  a  sale  is  necessary  for  an  equal  distribution  of 
the  assets.  Held,  that  the  court  erred  in  ordering  G.  C.  to  convey  his 
undivided  one-third  of  the  real  property  to  the  receiver  i^pointed  in  the 
action, 

4.  An  action  for  the  dissolution  of  a  partnership  and  a  settlement  of  its 

a&irs  should  not  be  complicated  by  prooeedings  therein  for  the  partition 
of  real  property. 

APPEAL  from  the  Circuit  Court  for  liock  County. 

The  complaint  in  this  action  asked  for  a  dissolution  of  a 
copartnership  (between  the  defendant  Augustus  Covert,  and 
the  plaintiffs  or  those  whom  they  represent),  the  appointment 
of  a  receiver,  and  the  division  and  settlement  of  the  partner- 
ship  property.  The  defendant  George  Covert  made  no  an- 
swer to  the  complaint,  but  filed  an  aflSdavit  setting  forth,  in 
substance,  that  before  the  commencement  of  the  action  he 
had  purchased  of  the  defendant  Augustus  Covert  his  undi- 
vided one-third  interest  in  the  real  estate  named  in  the  com- 
plaint, making  such  purchase  in  good  faith,  and  with  no  in 
tent  to  defraud,  and  that  it  would  cause  him  great  injury  to 
compel  him  to  convey  the  property  to  a  receiver.  Subse- 
quently an  order  was  made  by  the  court  requiring  George 
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Covert  to  show  cause  why  lie  should  not  convey  said  real  estate 
to  the  receiver  who  had  been  appointed.  On  the  hearing  of  this 
order,  he  filed  another  affidavit,  alleging  the  same  facts,  and 
also  that  he  believed  the  plaintiffs  were  endeavoring  indirect- 
ly to  obtain  for  their  own  benefit  and  for  less  than  it  was 
worth,  the  interest  owned  by  him;  and  further,  that  the  firm 
composing  the  copartnership  were  solvent  and  out  of  debt, 
and  had  a  large  amount  of  money  on  hand.  The  court  order- 
ed said  defendant  to  convey  to  the  receiver  the  property  in 
controversy,  and  that  the  same  be  sold  at  public  auction  ac- 
cording to  the  practice  of  the  court.  From  this  order  George 
Covert  appealed. 

The  evidence  is  sufficiently  stated  in  the  opinion. 

The  cause  was  submitted  by  both  sides  on  briefs. 

Bennett  <&  Sale,  for  appellant: 

1.  The  real  estate  in  question,  having  been  purchased  by 
the  partners  with  partnership  funds  and  conveyed  to  them  in 
such  manner  as  to  make  them  tenants  in  common  (Tay. 
Stats.,  1127,  §§  44,  45),  must  be  considered  at  law  as  their 
several  property,  though  it  may  be  subject  to  a  trust  by  which 
it  is  liable  to  be  applied  if  necessary  to  the  payment  of  the  part- 
nership debts.  PecTc  v.  Fisher,  7  Gush.,  386;  Bird  v.  Mor- 
rison, 12  Wis.,  138.  In  this  case  the  proof  was  clear  that 
there  were  no  firm  debts.  2.  There  was  no  evidence  that  the 
appellant  knew  that  the  land  had  been  purchased  with  partner- 
ship property;  and  he  was  a  bona  fde  purchaser.  Shufeldt 
V.  Pease,  16  Wis.,  659;  Hiscoch  v.  Phelps,  49  K  Y.,  103; 
Buchon  V.  Sumner,  2  Barb.  Ch.,  165.  3.  The  action  cannot 
be  turned  into  one  of  partition.  A  complaint  for  an  account- 
ing, as  in  this  case,  and  for  a  partition  of  real  estate,  would  be 
multifarious.  Ketchumv.  DurJcee,!  Barb.  Ch.,  480;  Buck- 
ley  V.  Bucldey,  11  Barb.,  43;  Coles  v.  Coles,  15  Johns.,  159; 
Balmain  v.  Shore,  9  Yes.  Jr.,  500;  Thornton  v.  Dixon,  3 
Brown  C.  C,  199. 

Cassoday  cfe  Carpenter,  for  respondent: 
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1.  It  cannot  be  claimed  that  Oeorge  Covert  is  a  bona  fide 
purchaser  without  notice,  from  Augustus  Covert.  From  his 
relationship  to  the  parties,  and  the  knowledge  which  he  was 
shown  to  have  of  their  transactions,  he  will  be  jpresumed  to 
have  had  notice.  Tillmghast  v,  ChampUrVy  4  B.  I.,  173; 
Wicke  V.  LaJcej  21  Wis.,  412-413;  Wa/mer  v.  FourUain^  28 
id.,  405;  Wickes  v.  Lake^  25  id.,  71;  Cavender  v.  Bultulj  29 
L.  T,  R  (N.  S.),  710.  He  has  put  in  no  answer,  and  made  no 
proof  that  he  was  a  bona  fide  purchaser.  Boone  v.  ChileSy 
10  Peters,  211-212;  Thomas  v.  Stone,  Walker's  Ch.  (Mich.), 
117;  Warner  v.  Whitaker,  6  Mich.,  133.  Even  where  a  per- 
son is  a  hona  fide  purchaser  without  notice,  courts  of  equity 
will  control  and  dispose  of  so  much  of  the  purchase  money 
as  remains  unpaid.  Wynn  v,  CaHer,  20  Wis.,  107,  and  cases 
last  above  cited.  Eeal  estate  bought  with  partnership  funds 
and  used  in  partnership  business  will  be  treated  in  equity  as 
partnership  property,  and  is  liable  to  be  administered  as  such 
in  winding  up  the  affairs  of  the  firm.  Phillvpa  v,  PhillipSy 
1  Mylne  &  K.,  649,  663;  Broonh  v.  Broom,  3  id.,  443; 
Houghton  v.  Houghton,  11  Sim.,  491 ;  Mauck  v.  Jfauck,  64 
HI.,  281;  Moran  v.  Palm^,  13  Mich.,  367,  377;  ColVamh  v. 
Bead,  24  N.  Y.,  509,  510;  Meilyv.  Wood,  71  Pa.  St.,  488; 
Fowler  v.  Bailey,  14  Wis.,  125;  Dyer  v.  Clark,  5  Met.,  562; 
Howard  v.  Priest,  5  id.,  582.  The  later  English  cases  even 
hold  that  real  estate  belonging  to  the  firm  is  in  equity  abso- 
lutely converted  into  personalty  for  all  purposes.  Darby  v. 
Darby,  3  Drewry,  505;  Fssex  v.  Essex,  20  Beav.,  442;  Mor^ 
ris  V.  Kearsley,  2  Young  &  Coll.,  Ex.,  139;  Cornwall  v.  Com- 
wall,  6  Bush  (Ky.),  372;  Bank  of  Zotdsville  v.  Hall,  8  id., 
678;  Pierce  v.  Trigg,  10  Leigh,  406.  2.  The  rule  is  that  all 
the  partnership  property  be  converted  into  cash  by  a  sale,  and 
the  proceeds  thereof,  after  the  payment  of  the  partnership 
debts,  be  divided.  This  is  especially  true  as  to  real  estate 
which  is  so  situated  that  it  cannot  be  divided,  nor  used  in  sev- 
eralty.   2  Yan  Santv.  Eq.  Pr.,  201;  Story  on  Part.,  207-350; 
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Darby  v.  Darby,  stipra.  3.  All  persons  who  have  an  interest' 
in  liaving  the  firm  control  the  assets,  must  be  made  parties. 

Webb  V.  EeUan,  3  Rob.  (N.  Y.),  625;  Hayes  v.  Ha/yeSy  4 
Sandf.  Ch.y485;  2  Van  Santv.  Eq.  Pr.,  186;  Walkmshaw  v. 
Perzel,  32  How.  Pr.,  233.  This  being  so,  the  rights  of 
Oeorge  Covert  must  be  determined  in  this  suit.  4.  Where 
partners  disagree,  it  is  almost  a  matter  of  course  to  appoint  a 
receiver.  1  Van  Santv.  Eq.  Pr.,  392;  Ja^Jcson  v,  De  Forest y 
14  How.  Pr.,  81.  The  same  rule  prevails  between  the  repre- 
sentatives of  the  deceased  partner  and  the  surviving  partner. 
1  Van  Santv.  Eq.  Pr.,  393;  CoUyer  on  Part.,  §  135;  Edwards 
on  Receivers,  309-329.  A  receiver  will  be  appointed  of  real 
estate  held  in  severalty,  if  treated  as  partnership  property, 
and  he  may  obtain  possession  by  suit.  Edwards,  330;  Srrdth 
V.  Danversy  5  Sandf.  S.  C,  669;  2  Van  Santv.  Eq.  Pr.,  217, 
218;  1  id.,  459,  460.  5.  The  property  should  be  applied 
upon  Augustus  Covert's  indebtedness  to  the  firm,  in  preference 
to  his  indebtedness  to  his  brother  Oeorge  Covert.  Ja^lcBon  v. 
Comelly  1  Sandf.  Ch.,  348;  Wilson  v.  Robertsotiy  21  N.  Y., 
587.  And  the  cases  cited  by  appellant's  counsel  do  not  estab- 
lish a  diiferent  rule.  6.  The  court  has  jurisdiction  of  the 
action  and  the  parties,  and  may  retain  such  jurisdiction  for 
the  purpose  of  making  a  partition.  Courts  of  equity  have 
assimied  a  general  concurrent  jurisdiction  with  courts  of  law 
in  cases  of  partition.  1  Story's  Eq.  Jur.,  §§  646-658;  Deery 
v.  McCUntocky  31  Wis.,  195.  Such  jurisdiction  existed  prior 
to  the  statute,  and  tlie  statute  merely  cumulates  the  remedy. 
PaUon  V.  Wagner  J 19  Ark.,  233;  SpUts  v.  WellSy  18  Mo.,  471; 

WhiUen  v.  Whitteriy  36  N.  H.,  332;  WrigJd  v.  Marshy  2  O. 
Greene  (Iowa),  94.  7.  The  complaint  contains  all  that  is  re- 
quired by  our  statutes,  and  all  necessary  persons  are  made 
parties.  R.  S.,  ch.  142,  sees.  1,  2,  5,  22,  33,  59  and  60.  It  is 
in  the  discretion  of  the  court  whether  suflScient  proofs  have 
been  made,  and  whether  the  case  is  a  proper  one  to  allow  par- 
tition or  sale.    Howell  v.  MillSy  56  N.  Y.,  226;   WrigJit  v. 
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Marshy  su^pra,  8.  The  objection  that  several  causes  of 
action  were  improperly  united,  could  only  be  taken  by  de 
murrer  or  answer.  Sees.  5  and  9,  ch.  125,  R  S.  More- 
over it  is  a  well  established  rule,  that  when  a  court  of  equity 
has  taken  jurisdiction  for  one  purpose  it  will  retain  it  and  do 
complete  justice  between  all  the  parties.  1  Story's  Eq.  Jur., 
§  64;  Rathbone  v.  Warren^  10  Johns.,  595;  King  v.  Bald- 
win^ 17  id.,  388;  Prescott  v.  Everts^  4  Wis.,  319;  Hamilton 
V.  Fond  du  LaCy  25  id.,  490;  Akerly  v.  VilaSj  15  id.,  401; 
Phillips  V.  Gorham,  17  K  Y.,  274;  iT.  Y.  Ins.  Co.  v.  N.  W. 
Ins.  Co.,  23  id.,  359,  360. 

Cole,  J.  It  seems  to  us  it  would  have  been  much  better 
practice  for  the  defendant  George  Covert  to  have  answered 
the  amended  complaint,  showing  all  the  facts  in  regard  to  his 
purchase  of  the  warehouse  property  as  he  has  set  them  forth 
in  his  aflSdavits.  He  states  in  the  first  aflSdavit  filed  with  the 
commissioner,  that  he  was  advised  by  his  counsel  that  it  was 
unnecessary  for  him  to  answer,  and  consequently  he  did  not 
do  so.  But  we  think  it  would  have  been  more  regular  and 
formal  for  liim  to  have  answered,  instead  of  setting  up  his 
interest  in  the  real  estate  by  way  of  affidavit,  as  he  did  on  the 
rule  to  show  cause.  No  objection  is  taken  to  the  informal 
way  in  which  his  tights  or  interests  in  the  property  are  pre- 
sented to  the  court;  and  they  will  therefore  be  considered 
as  the  record  now  stands. 

The  main  facts  of  the  case  are  undisputed.  The  action  is 
for  a  dissolution  of  a  partnership,  and  for  a  settlement  and  di- 
vision of  the  property  among  those  entitled  to  it.  A  receiver 
has  been  appointed  to  take  charge  of  the  property  of  the  firm 
and  to  collect  the  debts.  The  firm  was  originally  composed 
of  Griswold  Weaver,  Henry  Pierce  and  Augustus  Covert; 
was  formed  in  August,  1866,  for  the  purpose  of  buying  and 
selling  live  stock,  grain  and  produce  at  Clinton,  Kock  county, 
under  articles  by  which  each  partner  agreed  to  furnish  an 
Vol.  XXXIX.  — 17 
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equal  amount  of  capital  stock  and  was  equally  interested  iii 
the  profits  and  losses.  The  firm  purchased  real  estate  with 
partnership  funds,  and  erected  a  warehouse  thereon  for  the 
purpose  of  carrying  on  their  business.  The  title  was  con- 
vejed  to  the  partners  in  their  individual  names;  and  they  ap- 
parently and  in  fact  held  it  as  tenants  in  common.  Weaver 
died  in  December,  1872,  and  his  personal  representatives, 
heirs  and  widow  are  made  parties  to  this  action.  It  abimd- 
antly  appears  that  tlie  firm  is  perfectly  solvent;  that  it  owes 
no  debts;  and  that  there  will  be  assets  of  considerable  amount 
to  be  divided  among  the  partners,  after  paying  all  debts  and 
the  costs  and  expenses  of  this  action.  The  defendant  Oeorge 
Covert  purchased  in  June,  1873,  of  Augustus  Covert,  the  un- 
divided third  of  the  warehouse  property,  and  took  a  conveyance 
thereof.  This  interest  the  circuit  court  ordered  him  to  con- 
vey to  the  receiver,  in  order  that  it  might  be  sold  with  other 
partnership  property. 

It  is  insisted  and  claimed  by  the  counsel  of  George  Covert^ 
that  this  order  was  erroneous;  that  no  good  reason  was  shown 
for  disturbing  his  title,  or  for  compelling  him  to  convey  the 
interest  which  he  has  purchased  and  paid  for,  to  the  receiver. 
One  partner,  it  is  said,  may  sell  and  convey  his  interest  in 
real  estate  owned  and  held  by  him  with  the  other  members  of 
the  firm  as  tenants  in  common,  when  the  firm  is  out  of  debt 
and  has  money  and  personal  property  on  hand,  and  when  tlie 
partner  selling  his  interest  would  owe  the  other  partners 
nothing  on  a  final  settlement  of  the  partnership  account.  But 
on  the  other  hand  it  is  claimed  that  where  real  estate  is  pur- 
chased with  partnership  funds  for  partnership  use,  it  is 
treated  in  all  cases  in  equity  as  personal  property,  not  only  for 
the  purpose  of  paying  the  debts  of  the  firm  and  adjusting  the 
equities  of  the  partners  as  between  themselves,  but  also  for 
the  purpose  of  distributing  the  proceeds  among  those  entitled 
to  them. 

The  general  rule  doubtless  is,  that  so  far  as  the  partners 
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and  the  creditors  are  concerned,  real  estate  belonging  to  the 
partnership  is  in  equity  deemed  as  mere  personalty;  and  in 
case  of  dissolution  it  is  often  decreed  to  be  sold  as  a  proper 
way  to  ascertain  its  value,  and  in  order  that  an  equal  distri- 
bution of  the  partnership  effects  may  be  made.  But  we  do 
not  understand  the  rule  to  be  inflexible,  that  a  court  of  equity 
always  decrees  the  sale  of  real  estate  purchased  with  partner- 
ship funds  for  pamership  purposes,  on  winding  up  the  con- 
cern. The  circumstances  of  some  cases  may  be  such  as  to 
render  this  entirely  imnecessary.  For  example,  where,  as  in 
this  case,  the  partners  have  taken  the  title  as  tenants  in  com- 
mon, and  their  interests  in  the  real  estate  are  precisely  ascer- 
tained; where  all  the  debts  and  obligations  due  to  third  per- 
sons and  as  between  themselves  have  been  paid  and  discharged; 
and  where  an  equal  distribution  of  the  assets  can  be  made 
without  a  sale  of  the  real  estate,  —  there  it  is  not  obvious  why 
the  court  should  order  a  sale  on  a  dissolution  of  the  partner- 
ship. True,  it  is  said  in  some  of  the  books  that  it  is  the  right  of 
any  partner  to  insist  on  a  sale  of  all  the  property  on  a  disso- 
lution; and  this  is  ordinarily  the  course  where  it  appears  that 
it  would  be  most  beneficial  for  the  interests  of  all  the  partners 
to  do  so.  But  we  see  no  valid  reason  for  adopting  that 
course  here.  The  complaint  clearly  treats  the  warehouse 
property  as  real  estate  held  by  the  partners  as  tenants  in  com- 
mon, and  descending  to  the  heirs  of  the  deceased  partner,  sub- 
ject to  the  wife's  dower.  It  avers  that  the  firm  owed  debts  to 
only  a  small  amount,  and  that  there  was  property  of  $2,000 
and  upwards,  consisting  of  money,  notes  and  accounts  belong- 
ing to  the  firm.  True,  there  is  an  allegation  that  the  real  estate 
cannot  be  divided  without  great  prejudice  and  injury  to  the 
owners  thereof;  but  there  irfno  pretense  that  the  sale  is  neces- 
sary in  order  to  make  an  equal  distribution  of  the  assets. 
And  after  treating  the  real  estate  standing  in  the  name  of  the 
individual  partners  as  subject  to  all  the  rules  and  incidents 
which  govern  such  property  and  descending  to  heirs,  it  would 
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seem  that  the  case  presented  no  ground  for  interfering  with 
or  disturbing  the  title.  The  complaint  clearly  shows  that  the 
partner  Pierce^  as  well  as  the  heirs  and  representatives  of  the 
deceased  partner,  treat  the  warehouse  property  as  not  gov- 
erned by  the  principles  applicable  to  partnership  property;  so 
that,  whatever  might  otherwise  be  the  rule,  there  is  surely  no 
necessity  for  decreeing  its  sale  as  such  in  this  action. 

But  it  is  suggested  on  the  brief  of  counsel  for  the  plaintiffs, 
that  as  the  court  has  taken  jurisdiction  of  the  cause  for  the 
dissolution  of  the  partnership  and  winding  up  its  concerns,  it 
should  retain  the  cause  for  the  purpose  of  making  a  partition 
of  the  real  estate.  It  seems  to  us  that  such  a  practice  would 
be  anomalous.  To  attempt  to  convert  the  proceeding  into 
one  for  the  partition  of  real  estate,  would  only  serve  to  com- 
plicate the  matter,  and  delay  the  final  settlement  of  the  part- 
nership account. 

By  the  Court,  —  The  order  of  the  circuit  court  requiring 
the  defendants  George  Covert  and  Jennette  Covert  to  convey 
the  undivided  one-third  of  the  warehouse  property  to  the  re- 
ceiver, is  reversed,  and  the  cause  is  remanded  for  further  pro- 
ceedings according  to  law. 


Winslow  and  others  vs.  TTbquhart. 

Statutory  Liek:  Labor  upon  Loos.  (1)  Statutes  valid.  General  otvner 
not  necessary  party,  (2)  Rights  of  general  oumer;  may  replevy;  not 
estopped  hy  lien  judgment,  (3)  When  justice^s  judgment  for  a  lien  pre- 
sumed  valid,  (4)  One  who  cooJcs  food  for  the  loggers ^  etc,,  entitled  to 
lien,    (5y  6)  Form  of  affidavit  for  attachment  in  stu^h  cases, 

Practicb.    (7)  New  trial  in  replevin  f  after  judgment  reversed, 

1.  The  statutes  of  1860,  1862  and  1869,  relating  to  liens  upon  logs  for  labor  or 
services  connected  therewith,  are  valid;  and  where  the  laborer  is  not  em- 
ployed by  the  general  owner  of  the  logs,  or  of  the  land  on  which  tliey  are 
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cut,  bnt  by  a  contractor  under  him,  proceedings  to  enforce  the  lien  are 
not  invalid  because  such  general  owner  is  not  made  a  party.  Manger  v, 
Lenroot,  S2  Wis.,  541,  adhered  to. 

2.  A  judgment  for  the  plaintiff  in  such  an  action  does  not  estop  the  general 

owner  of  the  logs  from  denying  the  right  of  such  plaintiff  to  a  lien  upon 
them,  in  replevin  by  such  owner  against  the  purchaser  under  the  judg- 
ment 

3.  In  replevin  for  logs,  where  defendant  claims  under  a  judgment  of  a  justice's 

court  to  enforce  an  alleged  hen  on  the  logs,  which  is  regular  on  its  foce, 
such  judgment  must  be  held  vahd,  unless  the  oontraiy  affirmatively  ai>- 
pears;  and  all  reasonable  presumptions  consistent  with  the  record  will  be 
made,  to  sustain  it 

4.  The  statute  (Tay.  Stats.,  1768,  §  25)  gives  to  any  person  **  that  shall  fur- 

nish any  supplies,  or  that  may  do  or  perform  any  labor  or  services  in  cut- 
ting, falling,  hauling,  driving,  running,  rafting,  booming,  cribbing,  or 
towing  any  logs  or  timber,*'  a  Uen  on  them  *'  for  the  amount  due  for  such 
suppUes,  labor  or  services.*'  Heldy  that  these  terms  include  an  amount 
due  under  contract  for  cooking  food  for  the  men  engaged  in  driving  the 
logs. 

5.  The  affidavit  for  an  attachment  in  this  case,  after  stating  the  sum  due 

plaintiff  from  defendant  above  all  legal  setoff),  adds,  '*  that  said  indebt- 
edness is  due  for  labor  and  services  performed  hy  plaintiff  for  the  defend- 
ant in  and  about  cooking  for  men  driving  pine  Ipgs,"  etc.,  and  does  not 
otherwise  show  that  it  was  '*due  upon  contract,  express  or  impUed.** 
Held,  sufficient  under  Tay.  Stats.,  1769-70,  §§  28,  83.  Blackwood  v. 
Jones,  27  Wis.,  498,  distinguished. 

6.  The  affidavit  for  the  attachment  (under  the  act  of  1862,  as  amended)  showing 

that  the  petition  for  a  lien  upon  the  logs  in  dispute  was  dxXy  filed  in  the 
office  of  the  derk  of  the  circuit  court  of  the  proper  county  (viz.,  that  in 
which  the  services  were  rendered,  and  in  which  the  logs  remained  until 
seized  on  the  attachment),  it  is  not  necessary  to  state  that  it  was  recorded 
in  the  office  of  the  lumbar  inspector  for  the  proper  district;  and  U  seems 
that  such  recording  is  not  essential  to  the  vahdity  of  the  hen. 

7.  On  reversing  a  judgment  in  replevin  for  the  plaintiff,  the  value  of  the 

property  not  having  been  determined  on  the  trial,  and  not  being  ascer- 
tainable from  the  record  here,  the  cause  is  remanded  for  a  new  trial. 

APPEAL  from  the  Circuit  Court  for  Oconto  County. 

Replevin,  for  a  quantity  of  pine  saw  logs;  complaint  in  the 
usual  form.  The  defendant  in  his  answer  claims  to  be  the 
owner  and  entitled  to  the  possession  of  such  logs,  by  virtue  of 
a  sale  thereof  to  him  by  the  sheriff  of  Oconto  county,  on  an 
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execution,  as  hereinafter  stated.  Such  proceedings  were  had 
under  ch.  128,  R.  S.,  that  the  logs  were  delivered  to  the 
plaintiffs.  The  action  was  tried  by  the  court  without  a  jury, 
and  the  only  evidence  introduced  by  either  party  was  an  agreed 
statement  of  facts,  in  effect  as  follows: 

On  July  8th,  1872,  and  prior  thereto,  the  plaintiffs  were  the 
owners  and  in  possession  of  the  logs  in  controversy.  On  that 
day  one  Brooks  commenced  an  action  before  a  justice  of  tlie 
peace  against  one  McCauUey,  by  attachment,  under  ch.  154, 
Laws  of  1862  (entitled  "  An  act  providing  for  a  lien  for  labor 
and  service  upon  logs  and  lumber  in  certain  counties  "),  and 
the  acts  amendatory  thereof  (Tay.  Stats.,  1768);  and  the  logs 
were  seized  by  virtue  of  the  attachment  issued  in  that  action. 

The  statute  (Tay.  Stats.,  1769,  §  28)  requires  an  affidavit  to 
be  made  and  annexed  to  the  attaclmient  before  execution  of 
the  writ.  In  the  case  just  mentioned,  the  affidavit  was  as  fol- 
lows: "  Watson  Brooks,  being  duly  sworn,  on  oath  says,  that 
he  is  the  above  plaintiff;  that  the  above  defendant  is  indebted 
to  the  plaintiff  in  a  sum  over  $5.00,  and  in  the  STim  of  $90, 
over  and  above  all  setoffs;  that  said  indehtednesa  is  due  for 
labor  a/ad  services  done  and  performed  hy  the  plaintiff  for 
the  defenda/ntj  i/n  and  about  cooking  for  men  drimngpine 
logs  vn  Oconto  county^  Wisconsin^  between  the  9th  day  of 
April,  1872,  and  the  24th  day  of  May,  1872;  and  that  said 
logs  are  now  lying  in  the  waters  of  the  Oconto  river  and  Pesh- 
tigo  brook,  in  Oconto  county^  Wisconsin,  and  are  marked  as 
f ollowsi  piere  follows  description  of  logs] ;  and  that  the  plaintiff, 
on  the  19th  day  of  Jime,  1872,  duly  filed  his  statement,  or 
petition  under  oath,  for  a  lien  on  said  logs,  in  the  office  of  the 
clerk  of  the  circuit  court  for  the  county  of  Oconto,  Wis." 

The  complaint  in  the  attachment  suit  alleges  that  Brooks, 
the  plaintiff  therein,  performed  labor  for  McCaulley,  under  a 
contract  therein  stated,  from  April  9th  to  May  24th,  1872,  in 
the  county  of  Oconto,  "  in  and  about  cooking  for  men  driving 
pine  logs  in  Oconto  county,  Wis.;"  that  $90  of  the  agreed 
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wages  remain  unpaid;  "that  said  logs  whereon  plaintiff  per- 
formed the  labor  and  services  aforesaid  are  now  in  the  waters 
of  Oconto  river  and  Peshtigo  brook  in  Oconto  coimty;"  and 
that  said  Brooks  "  on  the  19th  day  of  June,  1872,  duly  filed 
his  petition  or  statement  for  a  lien  on  said  logs  in  the  office  of 
the  clerk  of  the  circuit  court  for  Oconto  coimty.  Wis." 

McCaulley  answered,  admitting  that  Brooks  worked  for 
him,  cooking  for  his  men,  as  stated  in  the  complaint,  and  took 
issue  only  on  the  amount  due  and  unpaid  for  such  work,  which 
he  admitted  to  be  $48.65,.  for  which  sum  he  tendered  Brooks 
a  judgment. 

On  July  9th,  1872,  the  sheriff  of  Oconto  county  seized  the 
logs  in  controversy  in  this  action,  by  virtue  of  the  writ  of 
attachment  issued  in  the  action  of  Brooks  v.  McCaulley, 
After  trial,  and  on  the  9th  of  July,  the  justice  rendered  judg- 
ment for  Brooks,  for  $82.86  and  costs,  and  also  found  and  ad- 
judged that  the  labor  for  the  price  of  which  the  judgment  was 
rendered  was  performed  on  the  logs  mentioned  in  the  com- 
plaint, and  that  the  judgment  was  a  lien  thereon.  The  logs 
were  duly  sold  by  the  sheriff  on  an  execution  issued  upon  such 
judgment,  and  the  defendant  in  the  present  action  was  the 
purcliaser  at  such  sale. 

It  was  further  stipulated  as  follows:  "Tliat  prior  to  the 
commencement  of  this  action  the  plaintiffs  demanded  the  logs 
in  question;  that  the  defendant  only  claims  title  and  right  of 
possession  to  the  logs  described  in  the  complaint  by  virtue 
of  the  judgment  in  the  case  of  Brooks  v.  McCaulley^  and 
the  subsequent  proceedings  thereon;  that  the  only  relation 
McCaulley  held  to  the  plaintiffs  was  that  he  had  taken  a 
contract  of  them  to  get  out  and  drive  the  logs  in  the  com- 
plaint mentioned,  and  was  to  receive  an  absolute  amount 
therefor." 

The  court  found  the  facts  to  be  as  stated  in  the  agreed 
case,  and  rendered  judgment  "  that  the  plaintiffs  recover  of 
the  defendant  the  possession  of  the  personal  property  de- 


Digitized  by  CjOOQIC 


264  SUPREME  COUET  OF  WISCONSIN, 

Window  and  others  V8.  Urquhart. 

scribed  in  the  complaint,  and  also  that  they  recover  six  cents 
damages,  together  with  the  plaintiffs'  costs  and  disburse  < 
ments  incurred  in  this  action,  taxed  at  $28.63,  amounting  in 
all  to  the  sum  of  $28.69.'' 

The  defendant  appealed  from  the  judgment. 

The  cause  was  submitted  by  both  sides  on  briefs. 

Hastings  <&  Greene^  for  appellant,  argued,  1.  That  the 
constitutionality  of  ch.  154,  Laws  of  1862,  was  settled  by 
the  decision  in  Munger  v.  Lenroot,  32  Wis.,  541.  2.  That 
the  plaintiff  in  the  action  of  Brooks  v,  McCaulley  was  enti- 
tled to  the  lien  there  adjudged  for  his  services  as  a  cook 
for  the  men  engaged  in  getting  out  and  driving  the  logs 
{Young  V.  French^  35  Wis.,  Ill;  Hill  v.  Neiomanj  38  Pa. 
St.,  151 ;  Tizzard  v,  Hughes,  3  Phila.,  261 ;  In  re  Hope  Min- 
ing Co.,  1  Sawyer,  U.  S.,  710) ;  and  that  it  must  be  presumed 
in  favor  of  the  justice's  judgment,  that  if  a  lien  for  services  in 
cooking  exists  under  any  circumstances,  the  necessary  circum- 
stances were  shown  in  that  case.  (Counsel  argued  at  length 
that  the  rule  established  or  intimated  by  the  cases  above  cited 
is  the  just  one.)  3.  That  the  plaintiffs  cannot  attack  the  judi- 
cial sale  made  in  that  case  on  the  ground  that  the  facts  did  not 
authorize  a  lien.  (1)  Tlie  proceedings  in  such  cases  are  in 
rem  {Munger  v.  Lenroot,  supra;  Tay.  Stats.,  1771);  the  seiz- 
ure of  the  logs  is  therefore  notice  to  all  the  world.  Moore  v. 
Spademan,  12  S.  &  K,  287;  Green  v.  Van  BusHrk,  7  Wall., 
139;  Ziegenhagan  v.  Doe,  1  Ind.,  174;  Williams  v,  Stewart, 
3  Wis.,  773;  15  Ohio,  435.  (2)  The  logs  were  attached  in 
the  lien  proceedings  July  9,  1872;  were  sold  September  19, 
1872,  and  plaintiffs  did  not  commence  this  action  until  the 
30th  of  the  latter  month.  If  they  could  not  have  appeared 
in  justice's  court  in  the  action  by  Brooks,  and  contested  tlie 
lien,  they  could  have  sued  the  officer  and  Brooks  at  any  time 
between  the  seizure  and  the  sale.  Having  remained  silent  for 
two  montlis,  are  they  not  estopped  from  disputing  the  validity 
of  the  proceeding  on  the  ground  that  the  facts  proven  did  not 
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constitute  a  lien?    Thompson  v.  Blanchard^  4  Corns.,  303; 
27  Barb.,  595. 

W.  H,  WehsteTy  for  respondents: 

1.  In  the  action  before  the  justice,  the  aflSdavit  for  the  writ 
failed  to  state  that  the  indebtedness  therein  mentioned  was 
due  upon  contract.  The  writ  was  therefore  void,  and  the 
justice  had  no  jurisdiction  to  proceed  in  rem-,  Blackwood  v. 
Jonea^  27  Wis.,  498.  2.  The  complaint  in  that  action  should 
have  alleged  the  recording  of  the  lien  in  the  office  of  the  lum- 
ber inspector  of  the  proper  district,  or  the  filing  of  the  lien 
with  the  proper  sub-inspector.  Sec.  16,  ch.  154,  Laws  of  1862. 
It  should  also  have  shown  affirmatively  that  the  claimant's 
labor  was  performed  in  one  of  the  counties  in  which  the  lien 
law  applies  (sec.  1,  ch.  154,  Laws  of  1862);  whereas  it  merely 
shows  that  the  men  for  whom  the  cooking  was  done  were  at 
work  in  Oconto  county,  and  does  not  show  where  the  cooking 
itself  was  done.  The  rights  of  an  absent  third  party  being 
seriously  involved,  the  lien  claimant  should  be  held  to  a  strict 
compliance  with  the  statute.  The  complaint  is  so  defective 
that  a  judgment  under  it,  so  far  as  it  operated  upon  the  status 
of  property,  would  be  reversed  by  this  court  though  every 

essential  fact  had  been  proven.    K v.  H ,  20  Wis., 

239.  3.  If  the  act  be  constitutional,  it  does  not  provide  a 
lien  in  favor  of  one  performing  labor  as  a  cook;  and  hence 
the  legislature  of  1874  amended  the  act  so  as  to  make  it  in- 
clude such  services.  Ch..267  of  1874.  See  the  reasoning  in 
Munger  D.  Lenroot^  p.  546.  4.  PlaintiflTs  title  was  not  di- 
vested by  the  sale  under  the  justice's  judgment.  If  the  jus- 
tice had  no  jurisdiction,  the  sale  conferred  no  title  upon  the 
purchaser.  2  How.  (U.  S.),  43;  Shelton  v.  Tiffin,  6  id.,  163; 
Williamson  V.  Berry,  8  id.,  495;  Morris  v.  HogUj  37  111., 
150;  Harshy  v.  Blackmarr,  20  Iowa,  161.  And  even  if  the 
court  had  jurisdiction,  if  from  any  cause  the  sale  was  really 
void,  the  objection  is  good  in  a  collateral  proceeding.  Cooper 
V.  Sunderland,  3  Clarke  (Iowa),  114;  Frazier  v.  Steenrod,  7 
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Iowa,  346.  But  Munger  v,  Lenroot  is  decisive  that  plaintiffs 
are  not  estopped  by  the  sale  in  question.  See  also  Hadson  v. 
Tibietts,  16  Iowa,  97;  McGaJienv.  Carr^  6  id.,  331;  Brog- 
hill  V.  Zaehy  3  G.  Greene,  357. 

Hastmgs  <&  Greeney  in  reply: 

1.  The  affidavit  for  a  lien  is  in  the  exact  language  of  the 
statute  under  which  such  lien  was  claimed.  Tay.  Stats.,  1768-70, 
§§  25, 28, 33.  2.  The  lien  is  not  required  to  be  recorded  in  the 
lumber  inspector's  office.  (1)  Tlie  language  of  ch.  167  of  1864 
as  to  such  recording  applies  only  to  mortgages  or  other  written 
instruments.  (2)  The  law  of  1864  in  no  way  attempts  to  amend 
the  lien  law  of  1862.  The  law  of  1867  simply  extends  the  pro- 
visions of  the  act  of  1862,  and  none  othevy  to  Oconto  county. 
3.  The  allegation  that  plaintiff  duly  filed  his  petition  or  state- 
ment for  a  lien  with  the  clerk  of  the  circuit  court  for  Oconto 
county,  is  sufficient.  Burdick  v,  BriggSy  11  Wis.,  126,  132. 
This  allegation,  not  being  denied  under  oath  in  the  answer,  is 
admittted.  Tay.  Stats.,  1772,  §  41.  4.  The  language  of  the 
law  of  1862,  and  of  sec.  1,  ch.  267,  Laws  of  1874,  so  far  as  it 
prescribes  what  services  shall  constitute  a  lien,  is  identical. 
Subsequently  said  sec.  1  declares  :  "  The  jprovisions  of  this 
section  shall  include  the  labor  and  services  of  any  cook,"  etc. 
This  is  a  legislative  construction  of  the  language  preceding; 
and  so  far  as  the  law  of  1874  is  entitled  to  any  weight  in  this 
argument,  it  confirms  our  construction  of  the  act  of  1862. 
But  the  present  case  is  governed  by  the  principle  that  the 
legislature  cannot  declare  the  intent  of  a  prior  law  so  far  as  it 
applies  to  cases  arising  before  the  explanatory  act.  Opinion 
of  Dixon,  C.  J.,  in  Munger  v.  Lenrooty  pp.  566-7,  and  cases 
there  cited;  Cooley's  Con.  Lim.,  92-94.  Young  v,  Frenchy 
35  Wis.,  Ill,  was  a  judicial  construction  of  the  law  of  1862. 

Lyon,  J.  We  adhere  to  the  decision  of  this  court  in  Mun- 
ger V.  Lenrooty  32  Wis.,  541,  and  must  therefore  hold  that 
the  statutes  under  which  the  lien  proceedings  were  had  were 
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valid  laws,  although  they  did  not  require  that  the  plaintiffs, 
who  were  the  general  owners  of  the  logs  in  controversy, 
should  be  made  parties  to  such  proceedings;  and  further,  that 
such  proceedings  are  not  invalid  merely  because  they  were 
not  made  parties  thereto.  But,  on  the  authority  of  the  same 
case,  the  plaintiffs  may,  in  this  action,  contest  the  right  of 
Brooks,  the  plaintiff  in  those  proceedings,  to  enforce  a  lien 
against  the  logs.  This  they  have  done.  If  they  have  shown 
that  he  was  not  entitled  to  such  lien,  the  title  to  the  logs 
claimed  by  the  defendant  solely  under  the  execution  sale 
necessarily  fails,  and  the  plaintiffs  are  entitled  to  judgment. 

The  question  whether  Brooks  was  entitled  to  a  lien  upon 
the  logs  is  to  be  determined  upon  the  record  of  the  pro- 
ceedings before  the  justice ;  for  by  that  record  only  is  the 
validity  of  the  lien  judgment  attacked.  It  may  here  be 
observed  that  such  judgment  is  prima  facie  regular  and 
correct,  and  must  be  held  a  valid  judgment  imless  it  appears 
affirmatively  that  it  is  not.  To  uphold  it  resort  will  be  had 
to  all  reasonable  presumptions  consistent  with  the  record. 
This  rule  is  elementary,  and  its  application  to  the  case  will 
dispose  of  some  of  the  objections  to  the  validity  of  the  lien 
judgment  urged  on  behalf  of  the  plaintiffs.  Other  objections 
to  the  validity  of  such  judgment,  not  disposed  of  by  the  rule 
just  stated^  will  now  be  considered. 

1.  The  services  for  which  the  lien  judgment  was  rendered 
consisted  in  cooking  food  for  the  men  engaged  in  driving 
the  logs  in  controversy;  and  it  is  earnestly  contended  by  the 
learned  counsel  for  the  plaintiffs,  that  the  statute  under  which 
the  lien  proceedings  were  instituted  gives  no  lien  for  such 
services.  The  statute  (Tay.  Stats.,  1768,  §  25)  gives  to  any 
person  "  that  shall  furnish  any  supplies,  or  that  may  do  or 
perform  any  labor  or  services  in  cutting,  falling,  hauling, 
driving,  running,  rafting,  booming,  cribbing  or  towing  any 
logs  or  timber,"  in  certain  counties  therein  named,  including 
Oconto  county,  a  lien  on  such  logs  or  timber  "for  the  amount 
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due  for  such  supplies,  labor  or  services."  In  Young  v. 
French^  35  Wis.,  Ill,  the  opinion  is  expressed  that  one  who 
cooks  for  the  men  at  work  on  the  logs  directly,  is  entitled  to 
a  lien  thereon  for  his  wages  under  the  statute.  "We  have 
reviewed  the  question,  and  think  the  opinion  there  expressed 
is  correct.  It  seems  to  us  that  the  person  who  cooks  the 
food  for  the  men  who  fall  the  trees  and  work  directly  and 
immediately  upon  the  logs  or  timber,  performs  service  in 
*  cutting,  falling,  driving,  etc.,  such  logs  or  timber,  within  the 
meaning  of  the  statute,  equally  with  those  who  use  the  axe, 
the  saw  or  the  team  to  the  same  end.  These  are  all  engaged 
in  the  business  of  manufacturing  trees  into  logs  and  timber, 
and  transporting  the  same  from  the  forest  to  a  market;  and  to 
accomplish  the  common  purpose  the  labor  of  each  in  his 
department  is  necessary.  Moreover,  he  who  cooks  the  food 
"  furnishes  supplies,"  equally  with  the  person  who  furnishes 
the  raw  materials.  The  acts  of  both  are  essential  to  the  sup- 
plying of  the  men  with  food,  and  both  "  furnish  supplies," 
within  the  meaning  of  the  statute.  Both  also  render  "  services 
on  logs  or  timber,"  within  the  meaning  of  the  averment  to 
that  effect  required  in  the  aflBdavit  to  be  annexed  to  the 
atta<3hment.    Tay.  Stats.,  1769,  §  28. 

The  statute  under  consideration  was  enacted  in  the  interests 
of  labor,  and  a  sound  public  policy  requires  that  it  be  liberally 
construed.  The  construction  contended  for  on  behalf  of  the 
plaintiffs  is  too  narrow,  and,  if  adopted,  would  go  far  to  defeat 
the  objects  and  purposes  of  the  statute.  We  cannot  adopt  it, 
but  must  hold  that  the  claim  of  Brooks  in  the  attachment 
suit  was  within  the  statute. 

2.  The  next  objection  to  the  validity  of  the  lien  judgment 
is,  that  the  affidavit  annexed  to  the  writ  of  attachment  is  fa- 
tally defective  in  that  it  is  not  set  forth  that  the  indebtedness 
therein  mentioned  was  due  upon  contract,  express  or  implied, 
and  Blackwood  v,  Jones^  27  Wis.,  498,  is  cited  to  support  the 
objection.    It  is  sufficient  to  say  that  Blackwood  v.  Jone9 
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was  a  case  commenced  by  attachment  in  a  justice's  court  un- 
der the  general  attachment  law  applicable  to  such  courts  (R. 
S.,  ch.  120,  sec.  99),  and  has  no  application  to  the  proceedings 
before  us.  The  statement  of  indebtedness  in  the  aflSdavit  in 
these  proceedings  seems  to  be  in  strict  compliance  with  the 
statute.  Tay.  Stats.,  1769-70,  §§  28,  33.  We  think  the  objec- 
tion is  not  well  taken. 

3.  The  only  other  objection  to  the  validity  of  the  lien  judg- 
ment necessary  to  be  considered  is,  that  neither  the  affidavit 
annexed  to  the  attachment,  nor  the  complaint  in  the  attach- 
ment suit,  shows  that  the  lien  claimed  was  recorded  in  the 
office  of  the  lumber  inspector  for  the  proper  lumber  district. 
It  is  claimed  on  behalf  of  the  plaintiflEs  that  such  record  is 
made  essential  to  the  validity  of  the  lien  by  sec.  12,  ch.  167, 
Laws  of  1864:  (Tay.  Stats.,  757,  §  19). 

The  statute  of  1862,  as  amended,  under  wTiich  the  attach- 
ment suit  was  brought,  requires  that  a  petition  or  statement 
of  the  lien  shall  be  filed  in  the  office  of  the  clerk  of  the  circuit 
court  for  the  proper  county,  by  a  time  therein  specified;  that 
the  affidavit  annexed  to  the  attachment  shall  state  that  the 
plaintiff  has  filed  such  petition  or  statement;  and  that  the 
plaintiff  shall  allege  the  filing  thereof  in  his  complaint.  Tay. 
Stats.,  1769,  1772,  §§  27,  28,  41.  Beyond  all  question,  the 
"  proper  county  "  in  which  to  file  the  petition  or  statement  in 
Brooks  V.  MeCaullei/j  was  the  county  of  Oconto;  for  the  ser- 
vices were  rendered  by  Brooks  in  that  county,  and  the  logs 
remained  therein  until  seized  on  the  attachment.  The  allega- 
tions of  the  filing  of  the  petition  or  statement  of  lien  required 
to  be  inserted  in  the  affidavit  and  complaint,  clearly  relate  to 
theJUifig  thereof  in  the  office  of  the  clerk  of  tlie  circuit  court, 
and  not  to  the  recording  thereof  in  the  office  of  the  lumber 
inspector.  In  the  proceedings  before  us  we  find  a  substantial 
comi>liance  with  the  statute. 

It  is  proper  to  add  that  we  do  not  understand  that  the  re- 
cording of  a  petition  or  statement  of  the  statutory  lien  for 
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BnpplieB  or  for  labor  and  services  on  logs  or  lumber,  in  the 
oflSce  of  the  lumber  inspector,  is  essential  to  the  validity  of 
such  lien. 

"We  conclude  that  the  plaintiff  failed  successfully  to  impeach 
the  lien  judgment,  and  hence,  that  the  defendant  obtained  a 
good  title  to  the  logs  in  controversy  by  his  purchase  thereof  at 
the  execution  sale,  and  should  have  had  judgment  for  a  return 
of  the  logs  or  the  value  thereof,  in  case  a  return  could  not  be 
had. 

The  judgment  must  therefore  be  reversed;  but  we  cannot 
direct  the  proper  judgment  to  be  entered  for  the  defendant, 
because  the  value  of  the  logs  was  not  ascertained  on  the  trial, 
and  cannot  be  ascertained  from  the  testimony.  Another  trial 
is  necessary  to  supply  such  defects  in  the  proofs. 

By  ths  Cowrt.  —  Judgment  reversed,  and  a  venire  de  novo 
awarded. 
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Constitutional  Law.  (1)  Query  as  to  legislative  power  to  submit  claim 
against  state  to  arbitration.  (2^  3)  Legislative  provision  for  paying 
contractor  with  state  a  compensation  determined  outside  of  his  contract, 
invcUid, 

1.  Whether  ch.  823  of  1874  was  designed  to  submit  the  plaintiff's  claim 

against  the  state  to  arbitration,  and  make  the  report  of  the  commission- 
ers there  named  binding  upon  the  state  as  an  award,  and  whether  the 
legislature  has  power  to  make  such  a  submission,  quan'e, 

2.  Said  act  contravenes  sec.  6,  art.  lY  of  the  state  constitution,  and  the 

award  of  the  commissioners  under  it  is  void,  because  it  assumes  to  com- 
pensate the  plaintiff  for  work  done  and  materials  furnished  to  the  stato 
under  a  contract,  not  at  the  prices  specified  in  the  contract,  but  by  the 
rule  of  quantum  meruit  or  quantum  valdfant, 

3.  The  **  extra  compensation  **  to  contractors  with  the  state,  forbidden  by  the 

constitution,  includes  all  compensation  outside  of  that  provided  for  by 
the  contract,  ^nd  it  is  not  necessary  to  determine  whether  the  compensa- 
tion allowed  by  the  act  of  1874  was  greater  than  that  fixed  by  the  plaint- 
iff's  contract. 

The  plaintiff,  in  April,  1875,  brought  his  action  in  this  court 
against  the  state,  to  recover  $45,962.13,  with  interest  on  that 
sum  from  May  1,  1860;  alleging  that  this  amount  was  the 
balance  duo  him,  "  according  to  the  principles  and  at  the  rates 
and  prices  mentioned  in  chapter  323  of  the  laws  of  1874," 
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for  work  done  and  materials  furnished  in  1859  and  1860  by 
him  as  assignee  of  a  contract  for  the  state  printing,  etc.,  en- 
tered into  between  James  Ross  and  the  state.  The  substance 
of  the  complaint,  and  of  the  legislative  acts  therein  referred 
to,  is  stated  in  the  opinion. 

Tlie  defendant  demurred  to  the  complaint  on  the  grounds, 
1.  That  it  did  not  state  a  cause  of  action.  2.  That  it  appeared 
from  the  face  thereof  that  no  action  had  accrued  to  the  plaint- 
iff by  reason  of  the  facts  alleged,  within  six  years  before  the 
action  was  commenced. 

A.  Scott  Sloan,  Attorney  General,  for  the  demurrer: 
1.  The  amendment  of  1875  (ch.  269)  repealed  sec.  6  of  the 
act  of  1874.*  State  v.  Ingersoll,  17  Wis.,  631;  Goodno  v. 
Oahkosh,  31  id.,  127.  The  section  was  then  reenacted,  and, 
speaking  from  the  time  of  such  reenactment,  it  declares  that 
no  sum  shall  be  paid  the  plaintiff  "  until  the  next  legislature 
[i.  e.  the  legislature  of  1876]  shall  ratify,"  etc.  This  con- 
struction is  in  harmony  with  the  rule  that  the  revision  of  a 
statute  operates  as  a  i*epeal  of  such  statute,  and  with  State  v. 
Andrews,  20  Tex.,  230.  The  New  York  cases  seem  to  be  in 
conflict  with  the  decisions  of  our  courts,  and  are  not  support- 
ed by  authority  or  reason.  The  evident  intention  of  the  legis- 
lature was  to  remit  the  whole  subject  to  the  ratification  of  a 
future  legislature.    The  act  of  1874  did  not  intend  to  fix  the 

*  Sec.  6,  ch.  323,  Laws  of  1874,  was  in  these  words:  "  It  is  hereby  expressly 
declared  by  this  act  that  no  sum  shall  be  paid  to  the  said  assignee  until  the 
next  legislature  shall  ratify  the  award  or  finding,  if  any,  of  the  same  [said?] 
accountant  and  commissioners  of  public  printing  as  herein  •provided.**  By  ch. 
269,  Laws  of  1875,  said  section  was  *'  amended  so  as  to  read  as  follows:**  **  It 
is  hereby  expressly  declared  by  this  act,  that  no  sum  shall  be  paid  to  the  said 
assignee  untU  the  next  legislature  shall  ratify  the  award  or  finding,  if  any,  of 
the  same  accountant  and  commissioners  of  public  printing  as  herein  provided. 
Nothing  in  this  section  contained  shall  be  construed  to  prevent  the  recovery  of 
what  may  be  found  to  be  justly  and  equitably  due  said  claimant  according  to 
the  principles  of  this  act.  In  case  such  legislature  shaJl  neglect  or  refuse  to 
ratify  the  award  of  such  accountant  and  commissioners,  an  action  thereon  may 
bo  brought  by  srid  claimant  to  recover  the  same.** 
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liability  of  tlie  state.  It  simply  provided  for  a  computation, 
for  the  ascertaimnent  of  certain  facts  to  enable  the  legislature 
thereafter  to  determine  whether  the  amount  should  be  paid. 
Although  the  act  speaks  of  an  award  and  finding,  there  is  no 
provision  that  the  commissioners  should  find  or  award  any 
sum  to  be  due  the  plaintiflPl  By  sec.  3  they  were  to  report  to 
the  next  legislature;  and  by  sec.  6  nothing  was  to  be  paid 
unless  such  legislature  should  ratify.  Now  that  legislature 
did  not  ratify,  but  evaded  the  responsibility,  and,  by  a  new 
enactment,  provided  that  the  legislature  of  1876  may  ratify, 
and  that,  if  it  fails  to  do  so,  then  suit  may  be  brought  The 
act  of  1875  was  passed  on  the  5th  of  March,  within  a  week  of 
the  day  previously  fixed  for  the  adjournment  of  that  legisla- 
ture, and  after  the  time  in  which  new  business  could  be  intro- 
duced. Every  member  knew  that  that  legislature  would  not 
ratify;  and  if  the  intention  had  been  to  allow  the  plaintiff  to 
bring  suit  without  a  ratification  by  any  legislature,  they  would 
have  said  so  in  so  many  words.  Johnson  v.  Bvsh^  3  Barb. 
Ch.,  237-8.  The  whole  action  of  the  legislature  of  1875 
seems  to  evince  a  clear  intention  to  postpone  the  consideration 
of  plaintiff's  claim  to  a  subsequent  legislature.  The  right  to 
sue  the  state  is  a  matter  of  favor,  in  derogation  of  tliat  immu- 
nity which  every  sovereignty  enjoys;  and  statutes  conferring 
it  should  not  be  extended  beyond  their  clear  intention.  Hose 
V.  The  OovemoT,  24  Tex.,  496. 

Oeo.  B.  Smith,  for  the  demurrer,  argued,  1.  That  by  the 
constitution  of  this  state  all  printing  and  stationery  required 
for  the  use  of  the  legislature  or  of  the  state  are  required  to  be 
"  let  by  contract  to  the  lowest  bidder,"  and  the  legislature  is 
forbidden  to  grant  any  extra  compensation  to  any  conti*actor 
with  the  state.  Art.  IV,  sees.  25,  26.  2.  That  by  the  consti- 
tution the  secretary  of  state  is  ex  officio  auditor  (art.  VI,  sec. 
2);  and  as  he  cannot  transfer  Ins  duties  to  any  otlier  person 
(10  Wis.,  525),  so  no  act  of  the  legislature  can  transfer  them. 

Wm.  F.  VilaSj  on  the  same  side,  argued  that  the  plaintiff's 
Vol.  XXXIX. -18 
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case,  as  stated  in  the  complaint,  rests  wholly  npon  the  theory 
that,  by  the  act  of  1874,  the  legislature  (1)  ratified  the  settle- 
ment alleged  to  have  been  proposed  by  Mr.  Harvey,  and 
adopted  the  estimates  of  experts  made  in  pursuance  thereof^ 
as  a  valid  award  so  far  forth,  or  (2)  itself  proposed  a  like  settle- 
ment of  the  claim,  which  plaintiff  has  accepted,  or  (3)  that 
the  act,  Avith  plaintiff's  notice  of  submission  and  acceptance 
therein  required,  and  his  bond  for  costs,  constitute  a  submis- 
sion to  arbitration,  by  reason  of  which  the  amount  fixed  by 
the  accountant  and  the  commissioners  of  printing  is  recovera- 
ble as  an  aioard.  The  act  thus  construed  is  in  violation  of 
sec.  26,  art  IV  of  the  state  constitution,  which  forbids  the 
legislature  to  grant  extra  compensation  to  any  contractor  with 
the  state.  Such  compensation  as  exceeds  that  fitted  by  the 
contract  is  extra;  and  compensation  awarded  on  any  otlier 
basis  of  estimation  than  the  contract  is  also  extra  the  contracts 
If  there  is  uncertainty  in  respect  to  tlxe  meaning  of  the  con- 
tract, any  dispute  in  respect  to  the  amount  to  which  the  con- 
tractor is  entitled,  this  raises  purely  judicial  questions.  If 
the  legislature  should  intervene  in  such  a  case,  it  must  either 
construe  the  contract,  and  determine  the  amount  due  upon  it 
as  so  construed,  or  award  compensation  on  some  other  basis 
than  the  contract.  But  the  former  of  these  is  judicial  duty, 
and  the  judicial  power  is  vested  by  the  constitution  in  the 
courts.  An  attempt  in  that  direction  by  the  legislature,  al- 
though declared  in  the  phrase  of  enacted  law,  is  a  mere  offer 
to  pay  by  one  contracting  party.  Such  an  offer  never  binds 
the  courts  unless  it  be  accepted,  and  an  accord  and  satisfaction 
be  made.  If,  on  the  other  liand,  compensation  be  awarded  on 
some  other  basis  than  the  contract,  it  may  be  fairly  assumed 
that  the  same  result  can  never  be  reached  that  would  be  reached 
by  a  judicial  application  of  the  contract.  The  parties,  espe- 
cially the  claimant,  would  not  desire  a  change  in  the  basis  of 
estimation  if  it  ]>roduced  no  change  in  the  result.  Legisla- 
tive interference,  therefore,  must  give  the  contractor  either 
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less  or  more  than  his  contract  price.  If  less,  the  act  is  clear- 
ly invalid  without  his  consent,  as  he  has  always  a  legal  right 
to  recover  the  contract  price;  if  more,  the  act  is  clearly  in- 
valid, as  granting  an  extra  compensation  in  every  sense  of 
that  phrase.  8ince,  then,  the  change  of  basis  cannot  be  made 
without  the  contractor's  consent,  it  must  be  assumed  that  in 
giving  such  consent  he  consulted  his  own  interest,  and  there- 
fore that  the  amount  awarded  him  upon  the  new  basis  is 
greater  than  that  fixed  by  the  contract.  It  may  be  said  that 
the  legislature  has  presumably  consulted  the  interests  of  the 
state.  But  it  cannot  lower  the  compensation;  and  therefore 
the  interests  of  the  state  require  the  contract  price  to  be  ad- 
hered to.  Again,  this  presumption  will  be  made  by  the  court 
from  a  due  regard  to  its  rules  in  practice  and  pleading.  Any 
permissible  change  in  the  rates  of  compensation  must  be  by 
making  them  less  than  those  fixed  in  the  contract;  and  this 
may  be  done  by  consent.  Such  a  change  must  therefore  bo 
defensive.  It  is  the  defense  of  dbcordy  which,  to  be  good, 
must  also  aver  satisfaction.  Palmer  v.  Yager^  20  Wis.,  91. 
For  the  plaintiff,  however,  to  plead,  as  the  basis  of  his  action, 
a  subsequent  contract — to  base  his  action  on  allegations  de- 
fensive in  their  legal  nature,  —  is  to  invert  all  the  presump- 
tions  ordinarily  attaching.  It  puts  him  to  sue  on  what  is 
naturally  ground  of  defense.  It  puts  the  defendant  to  plead 
the  true  cause  of  action  as  his  ground  of  defense.  If  the 
attorney  general  should  make  answer  to  this  complaint  that 
the  contract  fixed  certain  rates,  and  that  the  amount  due 
plaintiff  at  those  rates  was  fully  paid  him  before  the  act  of 
1874  was  passed,  then  it  would  appear  that  that  act  grants 
"extra  compensation.*'  So  if  the  attorney  general  should 
answer  that  the  contract  price,  although  not  fully  paid,  was 
less  than  the  amount  resulting  from  the  new  rates  provided 
for  in  the  act,  that  defense  would  impeach  the  act  as  granting 
extra  compensation.  Thus  the  action  would  be  converted 
into  a  trial  of  the  amount  due  under  the  contract,  and  the 
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court  would  award  no  more.  Nay,  the  trial  would  be  simply 
for  determining  the  constitutionality  of  the  act  on  which  the 
plaintiflPs  action  is  based;  and  his  action  would  fail  wheir  tJie 
true  amount  due- him  was  ascertained,  unless  it  appeared  that 
he  had  mied  for  less  than  that  amount.  This  would  be  a  pal- 
pable inversion  not  only  of  the  rules  of  practice,  but  of  the 
principles  of  justice.  It  seems  to  follow  that  every  attempt 
of  the  legislature  to  alter  the  rates  of  compensation  to  con- 
tractors for  work  done,  is  void;  prim/i  facie^  at  least,  it  is  to 
give  compensation  in  excess  of  the  contract. 

Again,  the  complaint  states  facts  showing  that  the  act  of 
1874  grants  extra  compensation.  (1)  It  shows  that  the  con- 
tract rates  were  in  dispute  fifteen  years  ago,  and  that  the  dis- 
pute was  settled,  and  the  parties  accorded,  and  satisfaction 
was  made.  (2)  It  shows  that  Mr.  Harvey,  who  was  then  the 
auditor  of  the  state,  acting  as  such,  determined  that  only  a 
certain  sum  was  due  plaintiff  on  the  contract,  which  sum  has 
been  fully  paid.  The  decisions  of  the  secretary  of  state  act- 
ing as  auditor  are  q'tiasi-judicialy  and  binding  until  reversed 
by  the  courts.  State  ear  rel.  Crawford  v.  JIastingSy  10  Wis., 
525;  Gough  v.  Dorset/,  27  id.,  119.  His  decision  in  this 
case  is  therefore  decisive,  primxi  facie,  that  the  act  of 
1874:  provides  for  extra  compensation.  And  the  act  itself 
does  not  attack  that  decision  of  the  auditor  as  an  erro- 
neous decision  upon  the  contract,  but  seeks  to  award  com- 
pensation upon  principles  entirely  different  from  those  of  the 

contract. 

Counsel  further  argued  that  the  act  and  its  acceptance 

could  not  be  treated  as  a  valid  accord,  because  there  was  no 

valid  preexisting  claim,  and  because,  under  the  constitutional 

provisions  already  cited,  the  legislature  was  at  least  incapable 

of  entering  into  any  accord  except  as  to  the  amount  due  upon 

the  contract,  and  the  act  does  not  propose  any  inquiry  into 

that  amount,  or  any  accord  upon  the  contract.     The  language 

of  Dixon,  C.  J.,  in  Hashrouck  v.  Milwauk^e^  13  Wis.,  50,  is 
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applicable  to  the  power  of  the  legislature  to  create  an  obliga- 
tion in  sneh  a  case  as  this. 

Nor  does  it  better  the  plaintiffs  case  that  the  extra  compen- 
sation is  sought  to  be  granted  under  the  theory  of  an  arbitra- 
ment of  the  controversy.  (1)  There  was  no  controversy  as  to 
the  amount  due  plaintiff  on  his  claim,  as  there  was  no  valid 
claim.  (2)  As  the  state  could  not  be  made  liable  to  the 
plaintiff  except  for  the  amount  due  him  on  his  contract,  the 
legislature  could  not  submit  his  claim  to  arbitration  upon 
terms  outside  of  the  contract.  (3)  All  questions  arising  under 
the  contract  are  judicial  questions;  and  the  entire  judicial 
power  of  this  state  is  vested  in  the  courts  mentioned  in  the 
constitution.  Const.,  art.  VII,  sec.  2;  Martin  v.  Hunter^ 8 
Lessee^  1  Wheat.,  304,  333-6.  In  cases  of  claims  against  the 
state,  the  constitution  requires  the  legislature  to  direct  in 
what  courts  suit  may  be  brought.  Art.  IV,  sec.  27.  As  the 
legislature  cannot  compel  a  private  citizen  to  submit  his  rights 
to  any  arbitrators  other  than  the  courts,  it  would  seem  to  be  a 
reasonable  inference  that  it  cannot  invest  other  tribunals  with 
a  judicial  power  for  the  trial  of  cases  in  which  all  citizens  of 
the  state  are  parties.  But,  however  that  may  be,  it  cannot 
empower  such  a  tribunal,  or  any  court,  to  proceed  to  judgment 
in  a  particular  case  upon  principles  prohibited  by  the  consti- 
tution. As  it  cannot  directly  grant  to  a  contractor  with  the 
state  any  compensation  determined  by  principles  or  consider- 
ations outside  of  his  contract,  it  clearly  cannot  authorize  any 
court  or  umpire  to  determine  the  amount  due  him  upon  such 
principles  or  considerations,  and  direct  payment  of  the 
amount  so  determined. 

Counsel  further  contended  that  the  act  of  1874  did  not  pro- 
vide for  submitting  the  plaintiffs  claim  to  an  arbitration,  or 
provide  for  an  award  that  should  be  binding  on  the  state; 
that  it  expressly  made  payment  of  the  sum  ascertained  by 
the  printing  commissioners  upon  the  principles  there  stated 
dependent  on  a  ratification  of  their  finding  by  the  legislature 
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of  1875 ;  and  that  there  was  nq  such  ratification.  IT.  S.  v. 
Ames,  1  Wood.  &  Min.,  76;  Caldwell  on  Arb.,  61.  He  fur- 
ther  contended  that  by  sec.  6,  as  amended  in  1875,  even  if  it 
does  not  contemplate  a  ratification  by  the  legislature  of  1876, 
the  plaintiflT  is  merely  authorized  to  bring  suit  for  what  may  be 
"justly  and  equitably  due  according  to  the  principles  of  the 
act";  tha^t  upon  the  most  favorable  construction  of  this  lan- 
guage for  the  plaintiflF,  it  merely  authorizes  him,  in  terms,  in- 
stead of  proceeding  upon  the  contract,  to  sue  for  com^pensct* 
tion  according  to  the  isite%  previously  fixed  by  the  experts 
and  the  commissioners,  and  does  not  relieve  him  from  prov- 
ing to  the  court  the  items  of  work  and  TnateriaU  for  which 
he  claims  pay  according  to  those  rates;,  and  that,  aside  from 
the  invalidity  of  the  act,  the  complaint  is  bad  because  it  does 
not  give  any  statement  of  such  work  and  materials,  except  by 
referring  to  the  report  of  the  commissioners,  and  treating 
that  as  an  award  or  stated  account.  But  the  true  construc- 
tion of  the  section  is,  that  it  merely  waives  the  defenses  of  ac- 
cord and  satisfaction,  and  of  the  statute  of  limitations,  and 
permits  plaintiff  to  recover  any  sum  to  which  he  may  show 
himself  entitled. 

/.  G.  Sloauj  for  the  plaintiff,  contended  that  ch.  323,  Laws 
of  1874,  authorized  a  complete  arbitration  of  the  plaintiff's 
claims  upon  the  equitable  basis  there  described.  By  sec  4  he 
was  required  to  file  in  the  office  of  the  secretary  of  state  a 
copy  of  the  assignment  from  his  former  partner,  and  also  a 
notice  that  he  accepted  the  provisions  of  said  act  as  a  just 
mode  of  settling  his  claim  against  the  state,  and  that  he 
would  accept  and  abide  by  the  award  that  might  be  rendered 
in  pursuance  of  the  same,  whether  the  sum  to  he  paid  him  hy 
euch  award  be  much  or  little,  or  nothing  at  all,  as  a  fair  set- 
tlement of  all  claims  against  the  state  of  any  kind,  either  in 
law  or  equity;  and  he  was  required  to  give  security  that  if 
nothing  should  be  found  due  him  he  would  pay  the  expenses 
and  charges  of  the  accountant;  all  of  which  he  did.    This  con« 
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etitutes  a  complete  agreement  for  an  arbitration;  and  after  the 
award  was  rendered  and  submitted  to  the  legislature,  the 
amount  of  it  became  due  the  plaintiff  from  the  state.  Sec.  6 
of  the  act  had  no  further  effect  than  the  clause  frequently  in- 
serted m  contracts,  that  no  money  is  to  be  paid  until  some 
superintendent  or  engineer  has  certified  that  the  work  and  ma- 
terials conform  to  the  requirements  of  the  contract.  Any 
unreasonable  refusal  of  such  certificate  does  not  prevent  a 
recovery  of  the  amount  due  by  the  terms  of  the  contract. 
Thomas  v.  Fleury^  26  N.  T.,  26.  Said  section  was  not  in- 
tended to  affect  the  validity  of  the  award.  It  was  merely  a 
direction  to  the  state  treasurer  not  to  pay  until  the  legislature 
had  approved  it.  It  was  intended  to  subject  the  award  to  the 
inspection  of  the  legislature  for  the  purpose  of  making  it  cer- 
tain that  the  commissioners  had  kept  within  the  limits  pre- 
scribed in  the  act.  If  the  language  had  been  that  the  award 
should  not  be  valid,  or  that  the  state  should  not  be  liable  on 
it,  until  it  should  be  ratified  by  the  next  legislature,  there 
might  perhaps  have  been  some  doubt  as  to  its  validity,  trntil 
thus  ratified;  though  even  in  that  case  it  might  be  urged  that 
one  party  to  an  arbitration  cannot  thus  reserve  the  option  to 
ratify  it  if  in  his  favor,  and  repudiate  it  if  adverse  to  him. 
But  that  question  does  not  arise  in  this  case,  because  sec.  6 
only  provided-  that  the  money  should  not  be  paid  unless  the 
next  legislature  should  ratify  the  award.  If  it  omitted  to  rat- 
ify, plaintiff  could  bring  his  action  upon  the  award  under  Tay. 
Stats.,  1789,  §  1;  and  if  the  court  in  that  action  should  be  of 
opinion  that  the  printing  commissioners  kept  within  the  terms 
of  the  submission  as  prescribed  by  the  act  of  1874,  plaintiff 
could  recover  the  amoimt  of  the  award.  But,  however  it 
might  be  held  if  plaintiff's  right  rested  upon  the  act  of  1874, 
all  doubt  has  been  removed  by  ch.  269,  Laws  of  1875.  The 
legislature  of  the  latter  year,  instead  of  inspecting  the  award 
and  determining  whether  it  conformed  to  the  terms  of  the  sub- 
mission, refer  that  question,  and,  as  I  think,  that  question 
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alone,  to  the  court.  The  provision  then  added  to  section  6 
declares,  first,  that  it  was  not  the  intention  of  said  section  to 
prevent  a  recovery  of  the  amount  justly  and  equitably  due  the 
plaintiff  according  to  the  principles  of  said  ch.  323;  and  sec- 
ond, that  in  case  the  legislature  did  refuse  to  ratify  the  award 
of  the  commissioners,  an  action  might  be  brought  tfiereon, 
that  is,  on  the  awards  to  recover  the  amount  thereof.  The 
only  qualification  which  construction  can  make  in  this  language 
is,  that  the  court  might  examine  the  award  so  far  as  to  deter- 
mine whether  it  conformed  to  the  principles  of  the  act.  The 
words  "  such  legislature,"  as  used  in  the  proviso  added  in  1875, 
refer  to  the  same  legislature  mentioned  in  the  section  as  origin- 
ally passed.  Where  a  section  of  a  statute  is  declared  to  be 
amended  so  as  to  read  in  a  certain  way,  that  portion  of  it 
which  is  merely  copied  without  change  is  not  to  be  considered 
repealed  and  reenacted,  but  as  having  been  the  law  from  the 
time  of  its  first  enactment;  and  the  new  provisions  are  to  be 
understood  as  enacted  at  the  time  of  amendment.  Ely  v. 
Holton,  15  N.  T.,  595;  D.  <&  Z.  Flankroad  Co.  v.  Allen,  16 
Barb.,  15;  Moore  v.  Maueert,  5  Lans.,  173;  S.  (7.,  49  N.  T., 
332.  A  dicttcm  in  Ooodno  v.  Oshkosh,  31  "Wis.,  127,  appa- 
rently conflicts  with  this  doctrine;  but  it  was  decidied  by  a 
divided  court,  and  seems  to  bo  also  in  conflict  with  Fullerton 
V.  Sjynnff,  3  Wis.,  667.  See  also  Zaude  v.  C.  <&  N.  W.  B'y 
Co.,  33  Wis.,  640. 

T.  B.  Sudd,  on  the  same  side.     [No  brief  on  file.] 

Ryan,  C.  J.  Sec.  25,  art.  IV  of  the  constitution,  declares 
that  the  legislature  shall  provide  by  law  that  all  stationery 
and  printing  for  the  state  shall  be  let  by  contract  to  the  lowest 
bidder.  And  sec.  26  declares  that  the  legislature  shall  never 
grant  any  extra  compensation  to  any  public  contractor  after 
the  contract  shall  be  entered  into. 

Oh.  114  of  1858  was  passed  under  the  former  section  of  the 
constitution,  and  provides  for  letting  certain  stationery  and 
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printing  by  contract  to  the  lowest  bidder,  and  for  the  payment 
of  the  contractor  accordingly. 

Under  this  statute  it  appears  that  the  plaintiflPs  assignor 
was  the  lowest  bidder  at  the  letting  of  1858,  and  thereupon 
became  contractor  for  two  years  for  stationery  and  printing 
for  the  state  at  the  stipulated  prices  of  his  bid,  and  that  the 
plaintiff,  as  his  assignee,  performed  the  contract. 

It  appears  that  diflScultics  arose  between  the  plaintiff  and 
the  state  oflScers  in  relation  to  the  plaintiff's  compensation 
under  the  contract;  that  in  1860,-pending  the  contract,  the 
secretary  of  state,  with  the  plaintiff's  assent,  caused  experts  to 
ascertain  and  report  to  his  oflSce  rates  of  compensation  for 
much  of  the  work  and  material  under  the  contract,  at  their 
actual  value,  without  reference  to  the  prices  of  the  contract; 
that  the  secretary  and  the  plaintiff  agreed  that  all  work  and 
materials  under  the  contract  should  be  paid  for  quarUum  vaU 
eba/nt ;  that  a  settlement  was  made  between  them  for  all  the 
plaintiff's  work  and  materials  under  the  contract,  and  that  the 
plaintiff  was  paid  according  to  the  settlement;  that  subse- 
quently, upon  the  plaintiff's  application,  the  legislature  appro- 
priated (ch.  293  of  1863),  and  the  plaintiff  accepted,  a  further 
sum  certain  in  full  for,  and  thereupon  released  the  state  from, 
all  claim  under  the  contract;  but  that  the  plaintiff,  not  satis- 
fied with  any  settlement,  applied  to  the  legislature,  in  1874, 
for  an  account  of  and  settlement  for  all  work  done  and  mate- 
rial furnished  under  the  contract. 

Tliereupon  the  legislature  passed  ch.  323  of  1874.  This 
statute  recites  the  facts  in  a  preamble,  and  provides  that,  for 
the  purpose  of  equitably  settling  the  plaintiff's  claims,  the 
commissioners  of  printing  shall  appoint  an  expert  to  com- 
pute the  actual  amount  of  work  done  and  material  furnished 
under  the  contract;  that  thereupon  the  commissioners  shall 
compute  the  same  at  the  quantum  valebant  rates  reported  in 
1860  to  the  secretary  of  state,  as  far  as  those  rates  apply,  and  the 
residue  at  just  and  equitable  rates  to  be  ascertained  by  the 
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commissionerB ;  deduct  all  payments  made  on  the  contract,  and 
report  the  balance,  if  any,  due  to  the  plaintiff  on  sudi  compu- 
tation, to  the  next  legislature, "  without  regard  to  the  terms  or 
rates  of  bid  on  which  the  said  contract  was  awarded;  it  being 
the  intention  of  this  ^t  to  ascertain  the  true  and  exact  amount 
of  labor  performed  and  materials  furnished  under  said  con- 
tract, and  to  secure  to  the  assignee  of  said  contract  just  and 
equitable  rates  for  each  and  eyery  item  of  labor  or  materials, 
according  to  the  regular  established  usages  of  the  trade,  as 
proposed  by  the  secretary  in  1860."  The  report  of  the  com- 
missioners is  subsequently  called  an  award,  both  in  the  stat- 
ute itself  and  in  the  amendment,  ch.  269  of  1875. 

The  commissioners  of  printing  accordingly  made  the  com- 
putation, and  reported  to  the  legislature  of  1875  a  large  bal- 
ance due  to  the  plaintiff.  The  legislature  made  no  provision 
for  its  payment.  And  this  action  is  brought  upon  the  report 
of  the  commissioners,  as  an  award. 

The  plaintiff^s  counsel  takes  the  position  that  the  statute  of 
1874  submits  the  controversy  to  arbitration,  and  makes  the 
report  binding  as  an  award  upon  the  state.  In  our  view,  it  is 
immaterial  whether  this  is  the  true  construction  of  the  stat- 
ute, or  whether  the  legislature  has  power  to  make  such  a  sub- 
mission. Doubt  of  such  a  power  is  suggested  in  State  ex  rel. 
Martin  v.  Secretary  of  State,  38  Wis.,  92,  not  there  or  here 
necessary  to  determine. 

For,  in  any  construction  of  the  statute  before  us,  it  assumes 
to  compensate  the  plaintiff  for  all  work  and  material  under 
his  contract,  not  at  the  prices  of  the  contract  itself,  but  at 
prices  ascertained  dehors  the  contract  and  by  a  rule  wholly 
independent  of  the  contract. 

Such  compensation  of  a  public  contractor  is  prohibited  by 
the  constitution.  Whether  the  prices  of  the  contract  were 
high  or  low,  reasonable  or  unreasonable,  the  plaintiff  has  or 
had  a  right  to  recover  them  againdt  the  state;  and  neither 
secretary  nor  legislature  could  abridge  that  right.    But  he  had 
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and  has  no  right  to  recover  for  his  work  and  material  at  dif- 
ferent prices,  and  neither  secretary  nor  legislature  could  or 
can,  by  any  agreement  or  legislation,  give  him  such  a  right. 
The  exact  measure  of  his  right  is  determined  absolutely  by 
his  contract,  under  the  constitution;  and  there  exists  nowhere 
a  discretion  to  vary  it. 

It  was  contended  that  the  phrase,  extra  compensation,  in 
the  constitution,  means  additional  compensation;  that  is,  com- 
pensation added  to  or  greater  than  tliat  fixed  by  the  contract. 
And  it  was  urged  that  we  could  not  hold  the  compensation  of 
the  statute  to  be  within  the  prohibition,  unless  it  should  ap- 
pear that  the  qwintum  meruit  upon  which  it  proceeds,  would 
come  to  more  in  the  aggregate  than  the  contract  prices.  The 
same  might  be  as  well  said  of  any  statute  releasing  any  con- 
tractor from  the  prices  of  his  pending  contract  and  substitut- 
ing a  gruantum  meruit  or  a  gross  sum  for  his  entire  compen- 
sation. Such  a  construction  would  go  far  towards  surrender- 
ing the  substantial  prohibition  for  an  uncertain  shadow.  And 
it  seems  to  involve  an  absurdity  in  making  the  question  of 
construction  wait  upon  an  issue  of  fact.  Even  in  tliat  crip- 
pled sense  of  the  prohibition,  it  strikes  us  that  perhaps  it 
should  afl^matively  appear  in  such  a  statute  that  it  is  not  an 
evasion  of  the  prohibition;  the  presumption  otherwise  being 
against  any  departure  from  the  contract  prices.  But  we  do 
not  perceive  how  even  such  a  construction  would  aid  a  statute 
applying  a  quantu/m  m^eruit  to  a  contract  which  the  constitu- 
tion directs  to  be  made  only  with  the  lowest  bidder,  and  pro- 
viding for  payment  quantum  valebant  of  services  which  the 
constitution  appears  to  prohibit  from  being  so  paid. 

But  we  hold  that  the  word,  extra,  as  used  in  the  constitu- 
tion, has  a  much  more  comprehensive  meaning.  It  is  true 
that  the  prohibition  is  to  grant;  and  the  latter  word  seems  to 
favor  the  narrower  construction.  Apparently,  the  apprehen- 
sion of  additional  compensation  was  a  primary  motive  of  the 
prohibition;  but  as  apparently  not  the  sole  motive,  or  some 
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sncli  word  as  additional  would  have  been  used*  Grant,  in 
sucli  use,  is  altogether  too  loose  and  comprehensive  a  word  to 
operate  as  a  limitation  of  another.  The  second  clause  of  the 
section  prohibits  the  increasing  or  diminishing  of  the  com- 
pensation of  oflScers  during  their  terms  of  office.  The  policy 
of  the  section  as  to  officers  and  contractors  seems  to  have  been 
the  same;  to  limit  both  to  the  very  compensation  at  which 
they  are  employed,  and  to  put  that  compensation  beyond  legis- 
lative interference.  Therefore,  as  it  appears  to  us,  was  the 
word,  extra,  chosen. 

The  word  is  Latin,  signifying  without,  or  outside  of.  In 
its  simple  form,  it  has  been  but  lately  admitted  into  English 
dictionaries;  but  its  compound  use  is  ancient.  Extraordinary 
gives  a  familiar  instance  of  its  use;  signifying  outside  of  the 
ordinary,  not  greater  or  less;  for  a  thing  may  be  extraordinary 
for  greatness,  or  for  littleness,  or  for  neither.  So  it  is  of 
extra  compensation,  which  is  also  properly  a  compound 
phrase.  Extra  compensation  is  such,  not  merely  for  being 
greater  or  less  than  the  contract,  butt  properly  because  it  is 
outside  of  the  contract.  A  public  contractor  might  doubtless 
agree  to  reduce  the  compensation  of  his  contract;  and  the 
legislature  could  act  on  such  voluntary  reduction.  But  surely 
a  statute,  passed  i/n  invitv/m^  expressly  lessening  the  compen- 
sation fixed  by  a  public  contract,  would  be  as  plainly  within 
the  section  as  a  statute  so  passed  expressly  lessening  the  com- 
pensation of  a  public  officer  during  his  term  of  office.  In  this 
sense,  the  word  of  the  constitution  is  of  old  and  familiar  use 
in  legal  terms:  extra  judicial,  extra  territorial,  extra  parochial, 
extra  dotal,  extra  feodum^  extra  viarrvy  eoctra  quatuor  maria. 
And  we  believe  that  this  word  is  used  in  this  sense,  in  prefer- 
ence to  others,  in  the  prohibition,  for  the  very  purpose  of 
effectually  preventing  all  legislative  tampering  with  the  fixed 
prices  of  public  contracts. 

Legislative  history  points  and  sanctions  the  policy  of  the 
constitution.    It  indicates  the  purpose  of  the  section  to  save 
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the  legislature  from  the  importunity  of  public  contractors  and 
servants,  and  the  treasury  from  the  discretion  of  the  legisla- 
ture in  their  favor;  to  limit  contractors  with  the  state,  beyond 
pretense  and  device,  to  the  precise  compensation  fixed  by  their 
contracts.  Under  this  salutary  restraint,  no  misfortune  or 
rapacity  can  ever  avail  in  a  court  of  justice,  by  any  artifice  or 
circuity,  to  change  the  rule  of  recovery  on  a  contract  with  the 
state.  Where  tliere  is  no  fraud  or  mistake  which  would  au- 
thorize a  court  to  avoid  or  reform  any  contract,  the  contract 
itself  must  govern.  If  the  compensation  be  too  high,  the 
state  must  bear  the  loss;  if  too  low,  the  contractor  must  suffer 
it  The  constitution  leaves  no  room  to  legislature  or  court 
for  equitable  considerations  of  qua/ntv/m,  meruit,  "We  cannot 
say  that  the  statute  before  us  is  not  equitable;  but  we  do  hold 
that  itds  not  constitutional. 

.  And  the  award  of  the  commissioners,  if  award  it  be,  founded 
on  Quantum  meruit^  without  regard  to  the  terms  or  rates  of 
bid  on  which  the  contract  was  awarded,  is  absolutely  void,  and 
cannot  sustain  an  action.  * 

It  was  indeed  contended  by  the  plaintiff's  counsel,  that  the 
complaint  might  be  taken  as  proceeding  on  the  contract.  It 
does  not  state  the  contract  prices,  or  go  at  all  upon  them.  It 
goes  expressly  for  a  quarUv/m  merwUy  under  the  statute.  And 
it  is  immaterial  to  our  view  whether  it  be  on  the  contract  or 
on  the  award. 

"We  cannot  proi)erly  decide  on  this  demurrer  whether  the 
plaintiff  may  not  have  some  good  cause  of  action  under  the 
last  clause  of  the  first  section  of  the  amendment  of  1876.  We 
therefore  sustain  the  demurrer  of  the  attorney  general,  with 
leave  to  the  plaintiff  to  amend  his  complaint. 

By  the  Court.  —  So  ordered. 
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In  re  Mxtephey. 
Criminal  Contempt.    Judgment  or  order  not  revtetvahle  on  appeal, 

1.  An  appeal  does  not  lie  to  this  court  from  an  order  or  judgment  in  a  crimi- 

nal action  or  proceeding. 

2.  A  person  convicted  of  and  fined  for  a  criminal  contempt,  by  the  circuit 

court,  cannot  bring  the  order  or  judgment  of  conviction  to  this  court  by 
appeal;  and  the  fact  that  the  contempt  conaifited  in  disobedience  to  an 
order  made  in  a  civil  action,  does  not  affect  the  nile.  BnlUfon  Spa  Bank 
V.  MaHne  Bank,  18  Wis.,  490;  Witter  v.  Lijofi,  34  id.,  560;  Lamonte  t\ 
Pierce,  id.,  483;  and  In  re  Day,  id.,  638,  distinguished  from  this  case; 
and  Haight  v,  Lticia,  36  Wis.,  355,  criticised. 

APPEAL  from  the  Circuit  Court  for  Miltoaukee  County. 

The  circuit  court  made  an  injunctional  order  in  a  civil 
cause,  restraining  the  i>laintiffs  therein,  their  attorneys,  etc., 
from  procuring  an  order  from  any  court  or  officer  preventing 
or  interfering  with  a  sale,  as  theretofore  advertised,  of  certain 
lands  which  the  judgment  in  the  cause  directed  to  be  sold. 
Mr,  Mu7'phey  was  not  a  party  to  th!lt  action,  but  was  attorney 
for  the  plaintiffs  therein.  Subsequently  such  proceedings 
were  had  in  the  same  court,  that  an  order  was  made  or  judg- 
ment rendered  by  the  court  convicting  Mr,  Mnrphey  of  a 
violation  of  such  injunction,  adjudging  him  in  contempt  there- 
for, and  imposing  upon  him  a  fine  of  $125.  From  such  order 
or  judgment,  Mr.  Mnrphey  appealed  to  this  court, 

iT.  S,  Mnrphey^  appellant,  in  person. 

IT,  M,  Finch  y  contra, 

Lyon,  J.  Tlie  defendant  was  convicted  of  willful  disobedi- 
ence of  an  order  of  the  court,  and  was  adjudged  in  contempt  be- 
cause of  such  disobedience,  and  fined  therefor.  Looking  at  its 
results  (whatever  it  may  have  been  in  its  inception),  the  proceed- 
ing is  not  a  controversy  between  certain  parties  to  the  civil 
action  out  of  w^hich  it  arose,  and  the  appellant,  in  which 
the  former  seek  indemnity  for  the  wrongful  act  of  the  latter, 
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but  a  public  prosecution,  by  which  the  state  seeks  to  vindi- 
cate the  authority  of  one  of  its  courts  and  to  punish  the  de- 
fendant for  an  alleged  interference  therewith.  It  is  quite  im- 
material that  the  alleged  contempt  was  committed  in  the  pro- 
gress of  a  civil  cause.  It  was  essentially  a  criminal  contempt 
(R  S.,  ch.  119,  sec.  7),  and  the  court  sought  to  punish  it  as  such 
by  imposing  a  fine  upon  the  defendant,  which,  if  paid,  goes  to 
to  the  school  fund.  CJonst,  art.  X,  sec.  2.  No  party  to  the 
civil  cause  has  any  more  interest  in  the  conviction  and  pun- 
ishment of  the  appellant  than  has  any  other  citizen  of  the 
state. 

That  an  appeal  to  this  court  does  not  lie  from  a  judgment  or 
order  in  a  criminal  case  or  proceeding,  has  been  frequently  ad- 
judicated by  this  court,  and  is  now  too  well  settled  to  be 
questioned  or  doubted.  State  v.  Chappellj  10  "Wis.,  10  j 
State  V.  Mushied,  12  id.,  561;  In  re  Fefielon,  37  id.,  231; 
State  V.  Brophy,  38  id.,  413. 

In  the  above  cases  the  distinction  between  those  proceed- 
ings for  contempt  which  merely  result  in  enforcing  civil 
remedies  and  those  which  result  in  the  imposition  of  criminal 
punishment,  as  affecting  the  right  of  appeal,  is  stated  and  con- 
sidered. 

In  JTaight  v.  I/ucia^  36  Wis.,  355,  on  appeal,  we  reversed 
an  order  or  judgment  imposing  a  fine  upon  a  party  for  a  con- 
tempt of  court  But  the  question  of  the  appealability  of  such 
order  or  jud^^ent  was  not  raised  or  considered.  Had  it  been, 
we  cannot  doubt  that  the  appeal  would  have  been  dismissed. 

The  cases  of  BalUton  Spa  Bank  v.  The  Marine  Bank^  IS 
"Wis.,  490,  and  Witter  v,  Lyon,  34  id.,  564,  cited  by  the 
learned  cx)unsel  for  the  appellant  as  sustaining  this  appeal,  are 
not  in  point.  In  the  first  of  these  cases  it  was  held  that  an 
order  discharging  a  person  who  had  property  of  the  judgment 
debtor  or  was  indebted  to  him,  from  process  for  contempt  for 
refusing  to  answer  questions  properly  put  upon  examination 
in  supplementary  proceedings,  was  an  appealable  order.    In 
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Witter  V.  Lyon^  the  appeal  was  from  an  order  discharging  a 
former  order  requiring  the  respondent  to  show  cause  why  he 
should  not  be  punished  as  for  a  contempt  for  an  alleged  vio- 
lation of  an  injunction.  The  appeal  was  upheld.  So  also  in 
Zamonte  v.  Pierce^  34  Wis.,  483,  it  was  held  in  effect  that  an 
order  granting  an  attachment  against  the  appellant  as  for  a 
contempt  in  unlawfully  refusing  to  appear  in  supplementary 
proceedings,  was  appealable.  And  in  In  re  Day^  id.,  638, 
an  order  adjudging  the  appellant  guilty  of  contempt,  and  re- 
quiring him  to  indemnify  the  party  injured  for  the  loss 
caused  by  his  wrongful  act,  was  held  to  be  appealable. 

In  each  of  the  cases  cited  in  the  last  paragraph,  the  order 
from  wliich  the  appeal  was  taken  was  made  in  a  civil  action, 
and  concerned  the  private  rights  and  remedies  of  parties  there- 
to. The  distinction  between  those  orders  and  the  order  or 
judgment  from  which  this  appeal  was  taken,  is  apparent  It 
must  be  held  that  a  person  convicted  of  and  fined  for  a  crimi- 
nal  contempt  by  the  circuit  court,  cannot  appeal  to  this  court 
from  the  order  or  judgment  of  conviction. 

The  question  is  not  before  us,  whether  the  order  from 
which  the  appeal  was  taken  can  be  reviewed  by  this  court 
under  any  circumstances. 

By  the  Cov/rt,  —  Appeal  dismissed. 


Flanders  vs.  McDonald. 


The  printed  cases  on  tliis  appeal  haying  been  actoally  served  December 
30,  1875,  and  retained,  a  motion  made  on  the  Ist  of  February  following, 
to  dismiss  the  appeal  because  such  cases  were  not  served  fifteen  days  be- 
fore the  commencement  of  the  term,  was  too  late.  Hundhattsen  r.  At- 
kins, 36  Wis.,  250. 

An  order  dissolving  an  attachment  of  property  is  reversed,  on  the  ground 
that  defendant's  own  affidavits  plainly  indicate  an  intent,  participated  in 
by  all  concerned  adversely  to  the  attachment,  to  place  defendant's  prop- 
erty beyond  the  reach  of  Ms  creditors. 
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APPEAL  from  the  Circuit  Court  for  Jmieau  County. 

The  plaintiff  appealed  from  an  order  dissolving  an  attach- 
ment previously  granted  against  defendant's  property. 

The  merits  of  the  appeal,  and  a  motion  to  dismiss  it  upon 
grounds  stated  in  the  opinion,  were  argued  at  the  same  time.  ^ 

J.  O.  JFlcmderSy  for  the  appellant. 

James  B.  TayloTj  for  the  respondent 

Cole,  J.  The  motion  to  dismiss  the  appeal  because  the 
printed  cases  were  not  served  jSfteen  days  before  the  com* 
mencement  of  the  present  term,  must  be  denied.  The  cases 
were  actually  served  on  the  respondent's  counsel  on  the  30th 
of  December  last,  and  retained.  The  motion  to  dismiss  was 
made  and  heard  on  the  1st  of  February.  Under  the  decision 
in  Hv/adhoAjtsen  v.  AtkmSy  36  Wis.,  250,  the  motion  was  too 
late. 

The  appeal  is  from  an  order  dissolving  and  setting  aside  an 
attachment.  The  affidavit  stated,  as  grounds  for  the  attach- 
ment, that  the  defendant  had  assigned,  disposed  of  or  con- 
cealed, or  was  about  to  assign,  dispose  of  or  conceal,  his  prop- 
erty with  intent  to  defraud  his  creditors;  and  that  the 
defendant  had  fraudulently  conveyed  or  disposed  of  his  prop- 
erty, or  a  part  of  it,  with  intent  to  defraud  his  creditors.  The 
defendant  traversed  these  statements  in  the  affidavit;  and  the 
court,  on  that  issue,  dissolved  the  attachment. 

The  evidence  is  ample  and  clear  of  the  eidstence  of  some,  if 
not  all,  of  these  grounds  for  an  attachment.  The  transactions 
between  the  defendant  and  the  Blackmans,  as  detailed  by 
themselves,  are  inconsistent  with  any  fair  and  honest  course 
of  dealing.  They  plainly  indicate  an  intent,  participated  in 
by  all  concerned,  to  place  the  defendant's  property  beyond  the 
reach  of  his  creditors.  The  defendant  was  embarrassed  and 
unable  to  pay  his  debts.  Upon  being  pressed  by  the  plaintiff 
for  payment  of  his  claims,  he  turns  over  to  the  Blackmans,  or 
sells  to  them,  his  brick  yard  property,  worth  $2,000  or  more# 
Vol.  XXXIX.  — 19 
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He  says  that  he  was  owing  Reuben  Blackman  a  board  biU  of 
$200,  and  that  he  first  placed  this  property  in  Reuben's  pos- 
session to  enable  the  latter  to  make  the  amount  of  the  debt  hy 
sale  of  the  brick.  A  few  months  later  he  sells  the  property 
to  A.  "W.  Blackman  —  an  irresponsible  person, —  taking  a 
note  for  $150.  And  afterwards  he  makes  another  sale  of  the 
property  to  the  same  vendee,  taking  another  note  of  a  like 
amount.  During  all  this  time  he  was  dealing  with  the  prop- 
erty as  his  own,  and  as  if  he  had  never'parted  with  the  title. 
It  is  impossible  to  account  for  all  these  acts  upon  the  theory 
that  the  parties  were  dealing  with  each  other  in  an  honest, 
business-like  manner.  The  transactions,  upon  their  very  face, 
bear  conclusive  evidence  of  fraud  and  evil  intent.  And  we 
fully  concur  in  the  correctness  of  the  remark  of  plaintiff's 
counsel,  that  if  the  attachment  was  not  warranted  in  this  case, 
it  is  impossible  to  conceive  of  a  case  where  an  attachment 
would  lie  for  a  fraudulent  disposition  of  property,  accom- 
plished or  meditated  with  intent  to  defraud  creditors. 

JBy  the  CovH.  —  The  order  of  the  circuit  court  dissolving 
the  attachment  is  reversed,  and  the  cause  is  remanded  for  fur- 
tiier  proceedings  according  to  law. 


GbIFFTTHS  vs.   KELLOOa. 


Fbomissort  Note.  (1)  When  maker  ^  tohoae  signature  is  obtained  hy  fraud,, 
not  liable,  even  to  innocent  holder,  (2)  Query,  whether  purchase  at  diS' 
count,  without  indorsement  or  inquiry,  is  bona  fide.  (3)  Finding  of 
jury  as  to  maker's  negligence  in  signing,  final, 

1.  Where  an  instroment  in  the  form  of  a  negotiable  promiseoiy  note  of  the 
defendant  was  not  yolontarily  made  by  her,  but  her  signature  was  pro- 
cured by  a  fraud  practiced  upon  her,  under  pretense  of  getting  her  to 
sign  a  different  note  for  a  less  sum,  it  was  not  her  note,  and  she  is  not 
liable  upon  it,  even  to  an  innocent  holder. 
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2.  Whether  one  who  purchases  commercial  paper  at  a  great  disooont,  from  a 
staranger,  without  indorsement  and  without  making  inquiry  within  his 
power,  can  always  be  held  to  be  a  bona  fide  purchaser,  qtuere. 

8.  The  question  whether  defendant,  who  was  unable  to  read  the  paper  signed 
by  her,  was  guilty  of  negligence  to  estop  her  from  denying,  as  against  a 
bona  fide  purchaser,  that  she  mado  the  note,  having  been  feirly  submitted 
to  the  jury,  and  the  court  below  having  refused  a  new  trial  after  a  verdict 
in  her  fovor,  this  court  would  not  reverse  the  judgment  on  the  ground  that 
she  was  guilty  of  such  negligence,  even  if  disposed  to  think  differently 
from  tlie  jury. 

APPEAL  from  the  Circuit  Court  for  Booh  County. 

Oriffiths  brought  his  action  in  justice's  court  upon  a 
promissory  note  for  the  sum  of  $76.25,  alleged  to  have  been 
made  by  the  defendant  Pluma  Kellogg  to  the  order  of  Gil- 
lespie Bros.,  and  by  them  sold  and  assigned  to  plaintiff  before 
maturity.  The  answer  admitted  the  making  of  a  note  for 
$47.60,  but  denied  having  executed  any  note  for  $76.25, 
Defendant  had  judgment,  from  which  plaintiff  appealed  to 
the  circuit  court.  Upon  the  trial  there,  plaintiff  offered  in 
evidence  the  following  note: 
"$76.25.  May  6,  1874. 

"  Six  months  after  date  I  promise  to  pay  to  the  order  of  Gil- 
lespie Bros.,  or  bearer,  seventy-six  25-100  dollars,  at  the  First 
National  Bank  of  Janesville,  value  received,  with  use  at  ten 
per  cent.  Pluma  Kellogg." 

Defendant  testified  that  the  note  was  given  for  a  lightning 
rod;  that  she  agreed  with  Johnson,  the  agent,  sometime  in 
May,  to  give  him  a  note  for  $47.60,  the  price  of  the  rod, 
payable  in  six  months  or  one  year  from  the  following  fall. 
He  drew  up  a  note  for  $47.60,  payable  in  six  months,  which 
she  refused  to  sign.  He  then  drew  another  note,  and  read  it 
as  for  the  same  amount,  payable  six  months  or  a  year  from 
the  following  fall.  "Witness  signed  this  note,  but  did  not 
read  it,  being  unable  to  read  it  without  her  glasses,  which 
were  at  the  house  of  a  neighbor.  Johnson  then  gave  witness 
the  following  obligation: 
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«  $47.50.  May  6,  1874. 

"  I  hereby  agree  to  extend  the  obligation  of  Mrs.  P.  Kel- 
logg at  the  expiration  of  six  months  until  the  following  fall 
one  year.  Johnson  &  Clabk." 

Witness  further  testified:  "  After  he  had  finished,  he  read 
the  obligation  and  I  saw  he  hadn't  put  down  the  amount,  and 
I  asked  him  if  he  would  not  please  put  down  the  amount  of 
$47.50  on  that  obligation,  the  amount  in  the  note  as  he  read 
it.  He  read  the  last  note  payable  in  six  months  or  a  year  from 
the  following  fall  and  for  $47.50;  and  that  is  what  I  supposed 
it  was  when  I  signed.  I  refused  to  sign  a  note  payable  abso- 
lutely in  six  months.  I  never  intended  to  sign  a  note  of 
$76.25.  I  never  heard  of  that  amount.  There  was  no  such 
agreement  ever  made  between  us."  Defendant  further  testi- 
fied that  two  of  her  children  were  present  at  the  time,  who 
could  read  writing,  but  she  did  not  ask  them  to  read  the  note 
before  signing;  that  the  note  read  was  payable  to  Gillespie 
Bros.,  without  any  "  bearer  "  to  it ;  that  "  he  was  not  to  sell  the 
note;  they  said  they  would  not  sell  it,  and  that  they  always 
held  them." 

The  two  children  of  defendant  were  sworn,  and  their  testi- 
mony corroborated  hers. 

Plaintiff,  in  rebuttal,  testified  tliat  he  knew  nothing  of  the 
circumstances  under  which  the  note  was  given;  tliat  he 
bought  it  before  maturity,  and  paid  $65  for  it  and  another 
note  of  $10  ;  and  that  he  did  not  know  what  Johnson's  busi- 
ness was  when  he  purchased  the  notes  of  him,  but  learned 
afterwards. 

Verdict  for  defendant;  and,  a  now  trial  being  denied, 
plaintiff  appealed  from  a  judgment  on  the  verdict. 

E.  F.  Ca/rpenter^  for  appellant,  argued  that,  since  defend- 
ant had  failed  in  any  way  to  connect  plaintiff  with  the  alleged 
transaction  with  Johnson,  slie  could  not  avail  herself  of  any- 
thing in  that  transaction  as  a  defense,  especially  as  it  was 
proven  aflSrmatively  tliat  plaintiff  bought  the  note  for  value 
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before  maturity,  and  without  notice  of  any  equities  existing 
between  the  original  parties.  It  is  assumed  by  the  defense 
that  this  court  has  established  a  new  rule  in  regard  to  com- 
mercial paper  in  the  hands  of  a  honafide  purchaser  for  value, 
before  maturity,  and  without  notice;  but  the  cases  relied 
upon  are  clearly  distinguishable  from  this.  See  Walker  v. 
Elert,  29  Wis.,  194;  Kellogg  v.  Stei/nerj  id.,  626.  The  evi- 
dence  shows  clearly  that  defendant  was  guilty  of  negligence 
by  which  she  is  estopped,  as  against  an  innocent  purchaser  for 
value,  from  asserting  that  she  intended  to  sign  a  different 
obligation,  or  that  any  statements  made  to  her  were  false. 
Chajpman  v.  Bosey  66  N.  Y.,  137 ;  Putrumb  v.  Sullivan^  4 
Mass.,  63;  Douglas  v.  Mattvng^  29  Iowa,  498.  Where  the 
maker  or  indorser  of  a  note,  or  the  drawer  or  indorser  of  a 
bill,  negotiable  by  the  law  merchant,  executes  the  same  in 
such  form  or  under  such  circumstances  as  to  allow  himself  to 
be  defrauded  and  deceived  as  to  the  amount,  he  will  be  con- 
clusively estopped  by  his  own  negligence  from  setting  up 
such  fraud  or  deception  as  a  defense  in  a  suit  by  a  hona,  fide 
holder  for  value,  who  purchased  before  maturity  and  without 
notice.  Oarrard  v.  Hodden^  67  Pa.  St.,  82;  RedUch  v.  Dollj 
64  N.  Y.,  234;  Michigan  Bank  v.  Eld/red,  9  Wall.,  660; 
Jtainbolt  v.  Eddy,  34  Iowa,  440. 

The  cause  was  submitted  for  the  respondent  on  the  brief  of 
Bennett  <&  Sale,  who  contended  that  the  defense  went  back  of 
all  questions  of  negotiability,  or  of  bona  fide  holders,  to  the 
validity  of  the  instrument  itself.  It  is  idle  to  talk  about  the 
enforcement  of  a  note  which  never  had  any  legal  existence. 
Yet,  should  the  doctrine  contended  for  by  the  plaintiff  pre- 
vail, it  could  not  be  applied  to  nonnegotiable  paper,  such  as 
this  would  have  been  had  it  been  drawn  in  accordance  with 
defendant's  agreement,  embodied  in  the  contract  assented  to 
by  her.  Taylor  v.  Atchison^  64  HI.,  196;  Wait  v.  Pomeroyy 
20  Mich.,  425;  Zoomis  v.  Ruck,  66  N.  Y.,  462.  To  the  point 
that  the  testimony  as  to  what  occurred  between  the  original 
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parties  was  admissible,  see  Walker  v.  Ehert^  29  Wis.,  194; 
Kellogg  v.  Sterner j  id.,  626;  Butler  v.  CamSj  37  Wis.,  61» 
2.  The  qnestion  whether  the  defendant  was  guilty  of  such 
negligence,  in  putting  her  signature  to  the  note,  as  would  de- 
prive her  of  the  defense  set  up,  was  one  for  the  jury,  and  was 
fully  and  fairly  submitted  to  them,  and  was  finally  disposed  of 
by  their  verdict. 

Eyan,  C.  J.  We  shall  not  attempt  to  examine  the  very 
many  exceptions  in  this  case,  but  will  content  ourselves  with 
passing  upon  the  questions  arising  on  the  record. 

The  question  was  very  fully  and  fairly  submitted  to  the 
jury,  whether  the  respondent  voluntarily  made  the  note  in 
suit,  or  whether  her  signature  was  procured  to  it  by  a  fraud 
practiced  upon  her  under  pretense  of  getting  her  to  sign  a 
different  note  for  a  less  sum  which  she  really  owed  to  the 
lightning-rod  man.  The  jury  found  that  the  fraud  was  prac* 
ticed  upon  her,  and  that  she  did  not  voluntarily  make  the  note 
in  suit.  We  entirely  concur  In  the  verdict.  It  is  impossible 
to  read  the  evidence  without  coming  to  regard  the  transaction 
as  a  fraudulent  imposition  upon  the  respondent.  The  note  in 
suit  was  as  little  hers  as  if  the  transaction  between  her  and 
the  lightning-rod  man  had  not  taken  place,  and  he  had  forged 
the  note.  If  not  forgery,  it  was  akin  to  forgery.  And  the 
note  so  obtained  is  not  the  contract  of  the  respondent.  This 
is  not  an  open  question  in  this  court.  Walker  v.  Eberty  29 
Wis.,  194;  Kellogg  v.  Steiner^  id.,  626;  Butler  v.  CamSj  37 
id.,  61;  Chijpman  v.  Tucker^  88  id.,  43;  Boherta  v.  McCrrathy 
id.,  62;  Roberts  v.  Wood,  id.,  60. 

It  was,  indeed,  contended  that  this  doctrine  is  not  applica- 
ble to  negotiable  paper,  when  the  maker  is  not  deceived  as  to 
the  nature  of  the  paper,  but  only  as  to  the  amount  or  other 
details  of  it.  But  it  has  been  frequently  applied  to  negotiable 
paper  in  this  court.  See  the  cases  cited  eupra.  The  language 
of  Dixon,  C.  J.,  in  Walker  v.  Ebert,  approved  in  CMpman  v. 
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Tucker^  explains  the  rule  and  the  reason  of  the  rule,  and  is 
•conclusive  of  its  application.  "The  inquiry  in  such  cases 
goes  back  of  all  questions  of  negotiability  or  of  the  transfer 
of  the  supposed  paper  to  a  purchaser  for  value,  before  matur- 
ity and  without  notice.  It  challenges  the  origin  or  exist- 
ence of  the  paper  itself;  and  the  proposition  is  to  show  that 
it  is  not  in  law  or  in  fact  what  it  purports  to  be,  namely,  the 
promissory  note  of  the  supposed  maker.  For  the  purpose  of 
setting  on  foot  or  pursuing  this  inquiry,  it  is  immaterial  that 
the  supposed  instrument  is  negotiable  in  form,  or  that  it  may 
have  passed  to  the  hands  of  a  hona  fide  purchaser  for  value. 
iN'egotiability  in  such  cases  presupposes  the  existence  of  the 
instrument  as  having  been  made  by  the  party  whose  name  is 
subscribed;  for,  until  it  has  been  so  made  and  has  such  actual 
legal  existence,  it  is  absurd  to  talk  about  a  negotiation,  or 
transfer,  or  lona  fide  holder  of  it,  within  the  meaning  of  the 
law  merchant.'' 

The  protection  of  the  law  merchant  to  a  hona  fide  holder  of 
negotiable  paper  is  not  absolute.  Ho  runs  the  risk  of  the 
validity  of  the  paper  which  he  purchases,  for  which  he  relies 
not  on  the  maker,  but  on  his  immediate  indorser.  And  ques- 
tion might  be  made  whether  one  who  purchases  commercial 
paper,  at  a  great  discount,  from  a  stranger,  whose  name  he 
-does  not  well  know,  without  indorsement,  without  inquiry 
within  his  power,  as  the  appellant  did,  can  always  be  held  to 
l)e  a  hona  fide  purchaser. 

Whether  the  respondent,  being  unable  to  read  the  paper 
which  she  signed,  was  guilty  of  negligence  to  estop  her  from 
setting  up  this  defense  against  a  hona  fide  purchaser,  was 
fairly  submitted  to  the  jury,  and  answered  by  their  verdict 
for  her.  The  jury  who  gave  the  verdict,  and  the  learned 
judge  of  the  court  below  who  refused  a  now  trial,  saw  and 
heard  the  respondent  and  her  children  testify,  and  wore  better 
able  to  judge  than  we  are  whether  her  not  appealing  to  her 
children  for  assistance  was  negligence  imder  the  circumstances* 
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And  even  if  we  were  disposed  to  think  differently,  we  shonld 
not  feel  at  liberty  to  disturb  the  verdict  or  the  order  denying 
a  new  trial,  on  that  ground. 

By  the  Court.  —  The  judgment  of   the  court  below  is 
fiffirmed. 


Baass  vs.  The  Chioago  &  Nobthwesteen  Eailwat  Com- 
pany. 

FoBECLOSURB  OF  MoRTOAOB.     Parties  defendant.    Bight  of  mortgagor  to 
have  priority  of  his  trust  deed  to  a  third  person  determined  in  the  case, 

1.  The  defendant  in  a  mortgage  foredosure,  claiming  that  a  trost  deed  of  the 

premises  executed  to  a  third  person  is  prior  to  the  mortgage  in  suit,  has 
a  right  to  have  that  question  determined  in  the  actioui  and  for  that  pur- 
pose to  have  the  grantee  in  such  deed  made  a  defendant. 

2.  There  was  no  eiror,  therefore,  in  refusmg  to  vacate  an  order  that  such 

grantee  be  made  a  defendant,  although  plaintiff  offered  to  stipulate 
"for  the  purposes  of  this  case,'*  that  the  lien  of  said  deed  was  prior  to 
that  of  his  mortgage;  such  stipulation  not  being  conclusive  of  the  ques- 
tion as  against  other  parties,  nor,  perhaps,  as  against  the  plaintiff  him- 
self in  any  other  action  or  proceeding. 

APPEAL  from  the  Circuit  Court  for  Dane  County. 

This  appeal  is  from  an  order  refusing  to  vacate  a  previous 
order  requiring  that  the  Farmers'  Loan  &  Trust  Company  bo 
made  a  defendant  in  the  action. 

The  record  returned  to  this  court  does  not  include  the 
pleadings;  but  it  appears  from  the  motion  papers  that  the 
action  is  to  foreclose  a  mortgage  on  certain  lots  in  the  city  of 
Madison,  given  to  secure  the  payment  of  $500  and  interest; 
that  said  mortgage  purports  to  have  been  executed  in  July, 
1870,  and  recorded  in  September,  1874;  that  in  April,  1871, 
the  defendant  executed  a  trust  deed  or  mortgage  upon  a  large 
amount  of  real  estate,  including  said  lots,  to  the  Farmers^ 
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Loan  &  Trust  Company,  to  secure  its  bonds  for  $3,900,000, 
•which  instrument  was  duly  recorded  during  the  same  month; 
and  that  the  defendant  has  been  in  the  constant  posssession  of 
said  mortgaged  premises  ever  since  the  spring  of  1871.  On 
motion  of  the  defendant,  the  court  made  an  order  requiring 
that  the  said  Trust  Company  be  made  a  defendant  in  the 
action.  The  plaintiff  moved  the  court  to  vacate  such  order, 
and  at  the  same  time  tendered  a  stipulation  as  follows: 
"  Whereas  it  is  claimed  on  the  part  of  the  defendant  that  the 
Farmers'  Loan  &  Trust  Company,  and  the  Union  Trust  Com- 
pany, corporations  of  the  state  of  New  York,  hold  mortgages 
covering  the  mortgaged  premises  described  in  the  complaint 
in  this  action,  which  mortgages  were  recorded  in  the  office 
of  the  secretary  of  state  of  Wisconsin  prior  to  the  time  the 
plaintiff's  mortgage  was  recorded  in  tho  office  of  the  register 
of  deeds  for  Dane  county,  Wisconsin,  and  that  in  consequence 
thereof  the  said  corporations  are  necessary  parties  to  this 
action:  Now,  therefore,  in  order  to  avoid  the  necessity  of 
making  them  parties,  it  is,  for  the  purposes  of  this  case,  pro- 
viding such  order  be  vacated,  hereby  stipulated  that  the 
plaintiff  in  this  action  waives  all  claim  of  priority  over  the 
said  mortgages  or  deeds  of  trust  given  to  the  corporations 
aforesaid,  and  admits  that  the  same  are  incumbrances  on  the 
premises  described  in  said  mortgage  set  out  in  the  plaintiff's 
complaint  in  this  action,  superior  and  paramount  to  said 
mortgage." 

The  motion  was  denied,  and  the  plaintiff  appealed. 

B.  J.  StevenSy  for  appellant: 

In  this  country,  where,  on  foreclosure  of  a  mortgage,  a  sale 
of  the  mortgaged  premises  is  decreed,  the  practice  as  to  par- 
ties defendant  is  different  from  that  in  England,  where  pay- 
ment is  obtained  by  the  mortgagee  taking  possession  and 
reimbursing  himself  from  the  rents  and  profits.  Here  the 
general  rule  is,  that  the  only  proper  parties  to  the  foreclosure 
suit  are  the  mortgagor  and  mortgagee  and  those  who  have  ac*- 
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quired  rights  or  interests  under  tlieni  subsequent  to  the  mort- 
gage. Eagle  Fire  In%>  Co.  v,  Zentj  6  Paige,  635 ;  Western 
Ins,  Co,  V,  Eagle  Fire  Ins,  Co,^  1  id.,  2S4r;  Holeomh  v.  Sol- 
coviby  2  Barb.  (S.  C),  23;  Lewis  v.  Smithy  11  id.,  153.  Prior 
incumbrancers  are  not  necessary  parties.  Farwell  v.  Mur- 
phy, 2  AYis.,  533,  541;  Strole  v.  Downer,  13  id.,  11;  Walker 
9).  JarviSj  16  id.,  28;  Mims  u  Miins,  1  Humph.,  425;  Hose  ^^ 
Page,  2  Sim.,  471.  It  has  always  been,  so  far  as  we  know, 
the  invariable  practice  in  this  state  to  foreclose  and  sell  mort- 
gaged premises  subject  to  the  rights  of  prior  incumbrancers. 
The  only  possible  object  in  making  them  parties  would  be  to 
Bell  the  premises  free  from  all  incumbrances,  satisfying  them 
from  the  proceeds  of  the  sale  in  the  order  of  tlieir  priority. 
This  cannot  be  done  where,  as  in  this  case,  the  prior  mort- 
gages are  not  due. 

Smith  <&  la  mi,  for  the  respondent,  argued,  among  other 
things,  that  the  proposed  stipulation  would  be  utterly  imma- 
terial unless  the  Trust  Company  were  made  a  party  to  the 
suit,  so  that  it  and  its  assigns,  as  well  as  defendant,  could  have 
the  benefit  of  the  judgment  stipulated  for,  as  an  estoppel 
against  plaintiff  and  his  representatives  hereafter;  that  it  is 
doubtful  whether  the  judgment  as  to  that  point  would  be  con- 
clusive even  between  the  parties,  very  respectable  authorities 
holding  a  judgment  to  be  an  estoppel  only  as  to  matters  liti- 
gated by  parties  actually  contesting  the  question  before  the 
court  (  Wadhamv.  Gay  (111.  Sup.  Ct.),  14  Am.  Law  Reg.,  419, 
427;  Jenkins  v,  Holertson,  L.  E.,  1  Scotch  App.  Cas.,  117); 
that  if  the  Trust  Company  were  not  made  a  defendant,  the 
respondent  might  not  be  in  a  position  to  insist  on  all  the 
rights  of  that  company,  even  where  the  protection  of  those 
rights  might  be  incidentally  very  advantageous  to  the  respond- 
ent; that  if,  for  example,  the  question  whether  respondent 
bought  the  land  in  good  faith,  without  knowledge  of  plaint- 
iff's mortgage,  should  be  adjudged  adversely  to  it,  the  court 
might  refuse  to  hear  the  respondent  as  to  the  rights  of  its 
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subsequent  grantee  in  trust;  that  it  is  the  respondent's  abso- 
lute right  under  the  statute  (Tay.  Stats.,  1421,  §  23)  to  have 
aH  persons  interested  in  the  subject  matter  of  the  controversy 
brought  in  as  parties;  and  that  such  is  also  the  general  rule 
of  equity  {Armatrong  v.  Pratt,  2  Wis.,  299),  and  priority  be- 
tween mortgages  is  peculiarly  a  proper  question  to  be  liti- 
gated in  a  «uit  to  foreclose  one  of  them.  Supers  v.  JS.  H. 
Co^  24  Wis.,  122. 

Lton,  J.  The  record  does  not  give  the  name  of  the  mort- 
gagor, or  inform  us  of  the  title  claimed  by  the  defendant; 
but  we  gather  from  the  argument  that  the  mortgagor  con- 
veyed the  mortgaged  premises  to  the  defendant  by  a  deed 
junior  in  execution,  but  senior  in  record,  to  the  mortgage  in 
suit.  On  the  record  before  us  it  is  uncertain  whether  the 
trust  deed  is  prior  or  subsequent  in  right  to  the  mortgage.  If 
prior  in  right,  it  seems  to  be  conceded  that  the  Trust  Compa- 
ny is  not  a  necessary  or  proper  party  to  the  action;  but  other- 
wise if  the  same  is  subsequent  in  right. 

Were  the  stipulation  conclusive  on  that  question  —  did  it 
render  the  trust  deed  prior  in  right  to  the  mortgage  in  all 
proceedings,  and  in  favor  of  or  against  all  persons  who  have 
now,  or  may  hereafter  have,  an  interest  in  the  mortgaged 
premises, —  it  would  seem  entirely  unnecessary  to  make  the 
Trust  Company  a  party  to  the  action.  But  such  is  not  the 
effect  of  the  stipulation.  It  may  be  that  the  trust  deed  is 
subject  to  the  mortgage;  and  if  so,  notwithstanding  the  stipu- 
lation, no  good  reason  is  perceived  why  any  person  interested, 
other  than  the  plaintiff,  may  not  be  heard  to  assert  tlie  fact. 
Indeed,  it  is  not  certain  that  the  plaintiff  himself  may  not  as* 
sert  it  in  any  other  action  or  proceeding;  for  the  stipulation 
is  tendered  only  "  for  the  purposes  of  this  case." 

It  seems  to  us  that  the  defendant  has  the  right  to  have  the 
question  determined  in  this  action,  whether  the  trust  deed  or 
tiie  mortgage  in  suit  has  priority;  and  because  the  offered 
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fitipulation  does  not  determine  that  question,  and  because  it 
cannot  be  conclusively  determined  without  the  presence  of  the 
Trust  Company,  we  think  the  circuit  court  proi)erly  refused 
to  vacate  the  order  making  that  company  a  party  defendant 
in  the  action. 

By  the  Covrt. — Order  affirmed. 


Jones  and  another,  Adm'rs,  vs.  Williams. 
Appropriation  of  payments;  when  doctrine  inapplicable, 

1.  In  the  case  of  a  creditor  having  several  demands  agfainst  the  debtor,  it  is 

only  -where  the  latter  makes  a  payment  with  opportoniiy  to  exercise  his 
light  to  appropriate  the  same,  and  neglects  to  do  so,  that  the  creditor 
acquires  the  right  of  appropriation. 

2.  Plaintiffs'  decedent  lield  a  note  of  defendant,  and  also  had  charge  of  his 

mill,  as  an  employee,  and  from  time  to  time  drew  oat  money  and 
charged  it  to  himself  in  the  day  book  kept  at  the  mill.  Heldf  that  the 
amounts  so  taken  and  charged  constituted  cross  demands  or  setofib  in  de- 
fendant's favor,  on  an  accounting  between  the  pajties,  and  were  not 
payments  of  which  defendant  could  make  an  appropriation,  or  to  which 
the  principles  of  the  application  of  payments  apply, 
d.  In  an  action  for  the  value  of  such  decedent's  services  in  the  mill,  therefore, 
it  was  error  to  instruct  the  jury  that  the  moneys  so  taken  might  be  ap- 
plied as  payments  to  the  note,  if  the  jury  should  find  that  defendant  had 
not  elected  to  apply  them  in  payment  of  the  services. 

APPEAL  from  the  Circuit  Court  for  Columbia  County. 

This  action  was  brought  to  recover  the  amount  of  a  note  for 
$1,560  at  one  year  from  date,  with  interest  at  ten  per  cent.,  exe- 
cuted February  1, 1867,  by  the  defendant  to  Owen  GriflSths,  the 
plaintiffs'  intestate;  and  also  to  recover  for  labor  and  services 
alleged  to  have  been  performed  by  said  GriflSths  as  a  miller, 
for  the  defendant,  at  his  request,  at  his  grist  and  flouring 
mills  in  Danville,  Dodge  county,  and  Cambria,  Columbia 
county,  from  February  1, 1867,  to  Jime  26, 1872,  of  the  value 
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of  $3,078,  with  interest.  The  defendant  answered  the  statnte 
of  limitations  as  to  the  note,  and  also  denied  all  the  facts  al- 
leged as  the  second  cause  of  action,  and  averred  in  substance, 
that  GriflBiths  was  employed  between  February  1  and  Oc- 
tober 1,  1867,  in  the  mill  at  Danville,  owned  by  the  defend- 
ant and  another  person,  and  had  been  paid  in  full  for  the  ser- 
vices then  rendered;  and  that  from  October  1, 1867,  until  the 
death  of  said  GriflBiths  in  July,  1872,  he  was  partner  with 
plaintiff  in  the  Cambria  mill,  owning  a  one- third  interest; 
that  the  purchase  price  of  the  mill  was  $10,500;  that  as  Grif- 
fiths had  not  suflScient  means  to  pay  for  his  one-third  of  it, 
defendant,  by  their  mutual  agreement,  took  the  deed  of  the 
mill  in  his  own  name,  and  held  the  title  as  security  for  the 
money  advanced  by  him  in  the  purchase  thereof;  that  Grif- 
fiths agreed  to  allow  ^^  a  claim  of  about  $1,600  which  he  then 
held  against  defendant,  to  be  used  in  the  purchase  of  said 
mill;  "  that  defendant  and  GriflSths  afterwards  expended,  in 
improving  the  mill,  about  $18,000,  a  considerable  portion  of 
which  was  paid  out  of  the  earnings  of  said  mill,  and  the  re- 
mainder was  advanced  by  the  defendant;  that  while  defendant 
and  GriflSths  were  thus  carrying  on  the  business,  the  latter 
was  in  charge  of  the  machinery  and  the  running  of  the  mill, 
while  GriflBiths  had  charge  of  the  books  and  business  of  the 
firm;  that  the  latter  drew  out  from  the  business  and  charged 
to  himself,  upon  the  books  of  the  firm,  a  large  sum  of  money, 
which,  with  the  money  paid  out  for  his  funeral  expenses, 
amounted  to  $1,464.40,  as  appears  from  said  books;  and  that 
since  GriflSths'  death  the  defendant  had  paid  to  his  widow  for 
her  support  out  of  the  earnings  of  said  mill,  $439.34.  The 
answer  further  alleges  that  GriflSths,  at  the  time  of  his  death, 
was  largely  indebted  to  defendant  for  money  advanced  for  the 
purchase  and  improvement  of  said  mill  property;  and  the  de- 
fendant is,  and  at  all  times  since  the  death  of  GriflSths  has 
been,  ready  to  settle  with  his  representatives  the  business  of 
said  partnership. 
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At  the  trial,  plaintiffs  evidence  tended  to  show  tliat 
Griffiths  worked  for  the  defendant  at  the  Cambria  mill  from 
the  fall  of  1867  nntil  a  short  time  before  his  death  in  1872; 
that  lie  attended  to  the  grinding,  etc.,  and  his  services  were 
worth  from  $45  to  $50  per  month.  The  defendant's  evidence 
tended  to  support  the  averments  of  his  answer  as  to  a  joint 
purchase  of  the  mill  and  a  partnership  in  the  business.  It 
appears  that  tlie  note  in  suit  was  found  among  Griffiths'  pa- 
pers after  his  death.  It  was  admitted  that  the  legal  title  to  the 
Cambria  mill  continued  to  be  in  the  defendant  during  the 
whole  period  in  question. 

Tlic  court  submitted  to  the  jury  the  question  of  fact  as  to 
whether  Griffiths  was  a  partner  in  the  mill  business  or  a  hired 
servant.  It  refused  an  instruction  asked  by  the  defendant,  to 
the  effect  that,  if  Griffiths  was  in  the  defendant's  employ,  and 
during  that  time  had  drawn  from  defendant  a  large  sum  in 
goods  and  money,  this  was  a  valid  offset  to  his  claim  for  ser- 
vices, and  could  not  be  defeated  by  any  claim  of  plaintiffs 
against  the  defendant  which  was  barred  by  the  statute  of  limi- 
tations. At  plaintiffs'  request  the  court  gave  instructions, 
which  are  sufficiently  recited  in  the  opinion,  to  the  effect  that 
the  amounts  received  by  Griffiths  might  be  applied  by  the 
jury  to  the  payment  of  the  note,  if  they  found  that  there  was 
no  partnership. 

Yerdict  for  the  plaintiff  for  $3,461.54;  a  new  trial  was  de- 
nied; and  defendant  appealed  from  a  judgment  on  the 
verdict. 

S.  TJ*  Pinneyy  for  the  appellant,  as  to  the  general  rule  gov- 
erning the  application  of  payments,  cited  2  Parsons  on  Con.^ 
629;  Willard's  Eq.,  92-103;  Cremer  v,  ITiggifimny  1  Ms^^oUy 
338.  As  to  the  time  when  the  debtor  or  the  creditor  must  ex- 
ercise his  right  of  appropriation,  he  cited  Allen  v.  Culver^  3 
Denio,  284;  Philpott  v.  Jories,  2  Ad.  &  EL,  41;  Wright  v. 
ZaiTig,  3  Barn.  &  Cress.,  165;  Arnold  v.  The  Mayor^  4  Man. 
&G.,  860;  and  contended  that  at  whatever  time  tliis  right  is 


Digitized  by  Google 


JANUARY  TERM,  1876.  803 


Jones  and  another,  Adm*ra,  yb.  WOliams. 


to  be  exercised,  it  is  not  conclusively  done  by  entries  in  the 
books  of  either  party,  until  those  entries  are  communicated  to 
the  other  party.  Simson  v.  Ingham^  2  Bam.  &  Cress.,  65. 
He  further  argued  that  according  to  the  theory  of  the  plaint- 
iffs, GriflSths'  services  should  have  been  credited  to  him  on  the 
mill  books  in  which  the  payments  were  entered,  so  that  this 
dealing  would  constitute  a  running  account  between  Griffiths 
and  defendant;  and  that  in  that  case  the  money  so  drawn  and 
charged  to  Griffiths  should,  as  a  matter  of  law,  be  applied  to 
the  extinguishment  of  the  other  side  of  the  account,  in  the 
order  of  time  in  which  the  several  items  stood  in  the  account, 
no  s|>ecial  appropriation  of  payments  having  been  made  by 
either  party  {Clayton^ s  CasCy  1  Merivale,  572,  604,  608;  U. 
S.  V,  Ki/rk^tricTc,  9  Wheat,  720,  737-8;  U.  S.  v.  Wardwelly 
6  Mason,  82);  that  a  note  is  in  no  sense  a  part  of  an  account, 
though,  if  the  debt  evidenced  by  it  had  been  carried  into  an 
account,  as  in  some  of  the  cases,  it  would  be  considered  as  a 
part  of  it  for  the  purposes  of  this  rule  {Simson  v.  Inghim^ 
supra;  Truscott  v.  Ki/ng^  2  Seld.,  165);  that  the  acts  of 
Griffltiis  in  keeping  the  accounts  as  he  did,  show  that  he  in- 
tended the  money  to  apply  elsewhere  than  on  the  note,  on 
which  no  indorsements  were  made;  that  his  election  of 
such  application  may  be  manifested  by  circumstances,  of 
which  ihejury  are  to  judge  {Taylor  v.  Sandifordy  7  Wheat., 
13);  but  that  if  there  was  no  application  by  either  party,  the 
court  should  have  directed  the  payments  to  be  applied  to  the 
daim  for  wages.  He  further  contended  that  the  rule  Trequir- 
ing  an  appropriation  by  the  creditor  to  be  made  either  when 
the  money  comes  to  his  hands  {Smith  v.  Wigh/,  3  Moore  & 
Scott,  175;  Zogan  v.  Masouy  6  WeittB  &  Serg.,  14),  or  at  a 
reasonable  time  before  controversy  has  arisen,  or  at  farthest 
at  the  tinie  the  action  is  brought  {Allm  v.  Culver^  supra; 
Daniels,  J.,  in  Jones  v.  J7.  S.^  17  How.,  688-92),  is  the  more 
just  and  reasonable  one,  and  sustained  by  the  weight  of  au- 
thority ( IT.  S.  V.  Ki/rkpatricky  supra;  liobinson  v.  DooUttle, 
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12  Vt.,  246;  Callahan  v.  Boazna/n^  21  Ala.,  246;  Gasa  v. 
Stmaouj  3  Sum.,  98;  FranMvn  Bank  v.  Pratt^  31  Me.,  601; 
Favrchild  v.  Holly ^  10  Conn.,  184;  Moss  v.  AdamSy  4  Ired. 
Eq.,  42);  that  the  question  was  set  at  rest  in  this  state  by 
Stone  V.  Talbotj  4  Wis.,  442;  that  this  case  does  not  fall  with- 
in the  principle  of  the  application  of  payments  to  distinct 
debts,  because  only  the  balance  of  an  account  is  considered  a 
debt,  but  falls  under  the  rules  on  which  merchants'  accounts 
are  cast  and  settled  by  the  law  (1  Am.  Lead.  Cas.,  291,  and 
cases  cited  in  note  5;  Sanford  v.  Clarky  29  Conn.,  457);  and 
that  the  amount  of  moneys  charged  to  Griffiths  is  simply  a 
cross  demand,  and  not  a  payment.  He  further  contended 
that,  the  statute  of  limitations  being  insisted  on,  plaintiff's 
claim  on  the  note  is  as  effectually  extmguished  as  though  it 
had  been  paid  or  released  {Brown  v.  Parker^  28  Wis.,  21; 
Howell  V.  Howell,  15  id.,  60,  61;  Sprecher  v.  Wakely,  11  id., 
432,  440);  that  the  statute  is  designed  as  a  security  against 
the  loss  of  evidence  {Pritohard  v.  Howell,  1  Wis.,  131),  and 
the  legal  presumption  is  that  defendant  has  a  valid  defense 
against  the  note;  and  that,  therefore,  if  the  sums  charged  to 
Griffiths  are  to  be  treated  as  payments  at  all,  no  appropriation 
of  them  having  been  made  before  this  action  was  brought,  the 
court  could  not  now  properly  apply  such  payments  on  the 
note. 

A.  Scott  Sloan,  for  respondents: 

The  rule  seems  to  be  settled,  that  where  there  has  been  no 
actual  application  of  the  payment  by  the  debtor,  and  none  im- 
plied from  the  circumstances,  his  right  to  control  the  applica- 
tion is  lost,  and  the  right  after  that  belongs  exclusively  to  the 
creditor,  who  may  apply  it  on  which  debt  he  pleases.  Brady  v. 
Hill,  1  Mo.,  225;  Srrdth  v.  Applegate,  1  Daly,  91;  Allen  v. 
Culver,  3  Denio,  285;  Clark  v.  Bv/rdeU,  2  Hall,  197;  Hutch- 
imson  v.  Bell,  1  Taunt.,  558;  Mills  v.  Fowkes,  5  Bing.  N. 
C,  455;  Williams  V.  Griffith,  6  Mees.  &  Wels.,  Z00\  HdU 
Iron  V.  Bissell,  1  Bailey's  Eq.,  430 ;  Mayor  v.  Patten,  4  Cranch, 
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817;  Stonev.Talboty4:'Wi&.^4A2.  And  this  application  by  the 
creditor  may  be  made  at  any  time,  even  at  the  trial  {Boscm- 
quet  V.  Wrayy  6  Taunt.,  697;  PhilpoU  v.  Jones^  2  Ad.  &  EL, 
41;  4Cranch,317;  3Denio,285;  6  Ring.  N.C.,450;  4  Wis., 
442),  and  may  be  made  to  any  debt  not  illegal,  even  though 
barred  by  the  statute  of  limitations.     Cruicksharika  v.  Bose^ 

1  Moody  &  Rob.,  100 ;  6  Ring.  N.  C,  6  Mees.  &  Wels.,  and 

2  Ad.  &  EL,  as  cited  supra:  And  see  1  Am.  Lead.  Gas.,  291 
et  seq.  The  true  principle  is,  that  t?ie  ownership  of  the 
money  determines  the  righi  of  application.  While  it  be- 
longs to  the  debtor,  he  may  apply  it  to  which  debt  he  pleases. 
The  moment  it  is  paid,  without  any  direction,  it  becomes  the 
property  of  the  creditor,  and  he  may  do  with  it  as  he  will. 
Co.  Litt.,  145  a;  Heyward^s  Casey  2  Rep.,  36  a;  1  Am.  Lead. 
Cas.,  308.  Even  if  the  court  should  take  the  view  that  neither 
party  could  make  the  application,  but  that  it  is  to  be  done  by 
the  court  according  to  equity,  there  is  no  case  justifying  an 
application  other  than  the  one  adopted  in  this  case.  Tlic  note 
was  the  oldest  debt,  evidenced  by  writing,  already  due  and 
drawing  interest  at  seven  per  cent.;  and  the  payments  should 
be  applied  to  it  under  any  rule. 

Cole,  J.  The  doctrine  in  regard  to  the  appropriation  of 
payments,  as  generally  stated  in  the  books,  is  this:  Where 
the  debtor  makes  any  payment  to  the  creditor  holding  different 
demands  against  him,  he  has  the  right  to  apply  it  to  what 
debt  he  pleases.  If  the  debtor  makes  no  specific  appropria- 
tion, the  creditor  may  apply  the  money  as  he  pleases.  And 
when  neither  party  appropriates  the  payment,  the  law  will 
apply  it  according  to  its  own  notion  of  the  intrinsic  equity 
and  justice  of  the  case.  These  rules  obviously  presuppose  a 
payment  made  by  the  debtor  to  the  creditor  where  the  former 
has  the  power  of  exercising  an  election  as  to  its  appropriation. 
1i  the  debtor  neglects  to  exercise  an  option  either  at  the  time 
Vol.  XXXIX. -20 
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of  payment  or  before  the  creditor  exercises  his  right,  theu  the 
act  of  appropriation  devolves  upon  the  latter. 

In  the  case  at  bar,  the  circuit  court  assumed  that  payments 
were  made  which  came  within  the  application  of  these  rules 
of  law.  The  jury  were  instructed,  that  if  they  found  the 
fact  to  be  that  the  deceased  was  at  work  as  a  servant  of  the 
defendant  and  entitled  to  wages,  and  that  at  the  time  he  com- 
menced laboring,  and  during  the  time  he  was  at  work,  he 
held  a  promissory  note  against  the  defendant,  then  any  pay- 
ments made  while  he  held  the  note  and  performed  the  labor 
might  and  should  be  applied  on  the  note,  unless  they  found 
that  the  defendant  elected,  as  payments  were  made,  to  apply 
them  in  payment  of  services,  or  that  the  deceased  then,  or  in 
his  lifetime,  made  an  election  to  apply  the  payments  upon  his 
claim  for  services,  if  he  had  such  a  claim.  It  appeared  from 
the  evidence  that  the  deceased  had  charge  of  the  mill,  and 
that  from  time  to  time  he  drew  out  money  and  charged  it  to 
himself  in  the  day  book  which  was  kept  at  the  mill.  These 
several  sums  of  money  thus  drawn  out  by  the  deceased  and 
charged  to  himself,  were  treated  by  the  court  as  payments 
made  by  the  defendant  where  the  latter  could  exercise  the 
right  of  appropriation.  It  seems  to  us  that  this  is  a  mis- 
taken view  of  these  transactions.  These  were  not  payments 
in  the  proper  sense  of  the  word;  and  it  is  obvious  from  the 
nature  of  the  case  that  the  defendant  had  not  the  power 
to  control  the  application  of  the  moneys,  as  he  would  have 
where  payments  are  made.  Doubtless  the  defendant  knew  of 
the  existence  of  this  running  account,  and  that  the  deceased, 
GriflSths,  was  drawing  out  money  which  he  charged  to  him- 
self in  the  account.  But  there  was  no  direction  on  his  part 
that  these  sums  should  be  treated  as  payments,  nor  is  there 
any  evidence  that  GriflSths  so  regarded  them.  Under  these 
circumstances,  the  counsel  for  the  defendant  insists,  and  with 
great  reason,  that  the  most  that  can  be  said  in  respect  to  the 
moneys  thus  taken  and  charged  in  the  account  is,  that  they 
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were  in  the  nature  of  cross  demands  or  setoffs,  and  did  not 
amount  to  payments  where  the  defendant  could  make  an  ap- 
propriation, or  where  the  principles  of  the  application  of  pay- 
ments apply.  Prof.  Parsons  lays  down  the  rule  on  this  sub- 
ject as  follows:  "  In  general,^'  he  says,  "  the  creditor's  right 
of  appropriation,  springing  from  the  neglect  or  refusal  of  the 
debtor  to  make  such  appropriation,  exists  only  where  the 
debtor  has  in  fact  an  opportunity  of  making  it,  and  not 
where  the  payment  was  made  on  his  account  by  another,  or  in 
any  way  which  prevents  or  impedes  his  exercise  of  the  right 
of  election.''  2  Parsons  on  Con.,  631.  And  Waller  v.  Lacy^ 
1  Man.  &  G.,  54,  is  referred  to  in  support  of  the  doctrine  of  the 
text.  Tliat  was  the  case  of  an  attorney  having  several  de- 
mands against  his  clients,  some  of  which  were  barred  by  the 
statute  of  limitations,  and  some  not,  and  who  had  received 
from  a  third  person  a  sum  of  money  on  behalf  of  his  client, 
which  he  claimed  the  right  to  apply  to  the  payment  of  the 
earliest  items  in  his  account  against  his  client  But  says 
TiNDAL,  C.  J.,  inasmuch  as  the  client  "  never  had  the  power  of 
exercising  any  election  as  to  tlic  application  of  this  sum,  the 
right  of  the  plaintiff  to  appropriate  it  never  arose."  Bosan- 
QUET,  J.,  observes:  "The  doctrine  of  appropriation  cannot 
apply  to  the  present  case,  where  money  has  come  to  the 
plaintiff's  hands,  not  by  the  act  of  the  defendant,  but  by  the  act 
of  a  third  party."  The  other  two  judges  are  equally  clear 
and  emphatic  in  laying  down  the  doctrine  that  the  right  to 
appropriate  only  applies  where  payments  have  been  niiade  by 
debtors  to  creditors,  and  where  the  former  have  an  opportunity 
of  directing  the  application.  The  creditor's  right  of  appropria- 
tion springs  from  the  failure  or  neglect  of  the  debtor  to  exer- 
cise his  right  to  make  the  application  when  he  has  the  power 
to  make  it.  This  is  obviously  the  reason  and  philosophy  of 
the  rules  in  regard  to  the  application  of  payments. 

The  undisputed  facts  of  this  case  take  it  out  of  the  applica- 
tion of  these  rules.    The  moneys  drawn  out  by  the  deceased, 
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and  charged  to  himself  on  the  account  book  at  the  mill,  were  not 
payments  made  by  the  defendant.  There  is  no  evidence 
whatever  that  either  party  so  regarded  them.  They  were  strictly 
cross  demands  or  matters  of  setoff,  which  would  be  applied  on 
settlement  of  the  accounts  between  the  parties,  but  do  not  fall 
within  the  rules  of  the  application  of  payments.  Nor  do  we 
think  the  facts  bring  the  case  within  the  rule  in  regard  to  an 
oi)en  current  account  which  is  applied  in  the  cases  cited  in  the 
note  to  Mayor^  etc.,  v.  Patten  and  Field  v.  Holland,  1 
Am.  Lead.  Gas.,  p.  806.  For,  not  only  is  it  inaccurate  to 
treat  the  sums  drawn  out  by  GriflBiths  as  payments  made  by 
the  defendant,  but  there  does  not  appear  ever  to  have  been 
any  settlement  of  these  accounts  or  balance  struck  by  the  par- 
ties. So  that,  in  whatever  view  the  case  is  considered,  it 
seems  to  us  the  circuit  court  was  wrong  in  holding  that  the  law 
in  regard  to  the  appropriation  of  payments  applied  to  and 
governed  the  case. 

By  the  Court. — The  judgment  of  the  circuit  court  is  re- 
versed, and  a  new  trial  ordered. 


Moe  vs.  Moe.    (Three  Appeals.) 

Change  OF  Venttb:  Stat  of  Pboceedinos:  Appeal:  Divorce:  Tem- 
PORABY  Alimony.  (1)  Right  of  dtfendant  in  divorce  to  have  venue 
changed  to  his  county,  even  when  it  must  afterwards  be  removed  thence. 
(S)  Denuind  of  such  change  does  not  stay  proceedings.  (2)  Dotible  ap- 
peal for  same  relief.  (4)  Record  on  appeal  from  order  for  temporary 
alimony.  (5)  Power  of  court  to  which  the  cause  is  removed,  overprc' 
vious  allowances  for  temporary  alimony,  etc. 

1.  In  a  divorce  suit  not  commenced  in  the  county  of  defendant*8  residence, 
he  is  entitled  to  have  the  venue  changed  to  that  county,  notwithstand- 
ing plaintafTs  affidavit  that  the  circuit  judge  thereof  is  prejudiced  against 
her;  although,  upon  renewal  of  such  affidavit  after  the  change  of  venue, 
she  may  be  entitled  to  have  the  cause  sent  out  of  that  circuit  for  tiiaL 
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2.  Where  the  same  motion,  on  the  same  ground,  is  made  and  denied  twice 

in  the  same  action,  and  both  orders  appealed  from,  the  relief  sought  be- 
ing obtained  on  the  first  appeal,  the  second  is  dismissed. 

3.  Where  the  summons  is  served  on  the  defendant  in  his  own  county,  his  de- 

mand that  the  venue  be  changed  to  that  county  (under  sec  4,  ch.  123, 
•R.  S.)  does  not  operate  as  a  stay  of  proceedings;  and  the  court  in  which 
the  action  is,  has  authority,  pending  the  motion  for  tlie  change  of  venue, 
to  order  payment  of  temporary  alimony  and  suit  money.  Bannell  v. 
Gray,  36  Wis.,  574,  followed. 

4.  Where  an  answer  was  served  after  the  motic?ii  for  temporary  alimony,  etc, 

was  made,  and  before  it  was  determined,  \mt  was  not  filed  untQ  after  its 
determination,  and  was  not  before  the  court  on  the  hearing  of  the  mo- 
tion, this  court  must  affirm  the  order  granting  such  alimony  if  justified 
by  the  facts  stated  in  the  petition. 

5.  But  the  proper  circuit  court  can  modify  said  order  on  defendant*8  applica- 

tion, and  may  in  its  discretion  allow,  on  the  attom^'s  fees  therein  di- 
rected to  be  paid,  any  attorney's  fees  which  shall  be  paid  by  the  defend- 
ant on  these  appeals. 

APPEALS  from  the  Circuit  Conrt  for  MUA/oa/ukee  County. 

Appeals  from  three  orders  made  in  the  progress  of  the 
cause.  The  action  is  for  a  divorce,  and  was  commeliced  in 
the  circuit  court  for  Milwaukee  county.  The  summons  and 
complaint  were  served  on  the  defendant  in  Portage  county, 
March  8, 1875.  It  is  undisputed  that  the  defendant  was  then, 
and  for  many  years  had  been,  a  resident  of  the  latter  county. 
On  the  13tli  of  the  same  month,  defendant  served  upon 
plaintiff's  attorney  an  affidavit  of  such  residence^  together 
with  a  notice  of  motion  to  be  made  to  the  court  on  a  day 
therein  specified  for  an  order  changing  the  place  of  trial  of 
the  action  to  Portage  county,  unless  plaintiff  should  sooner 
consent  to  said  change.  Plaintiff  not  consenting  thereto,  the 
motion  was  argued,  and  was  denied  by  an  order  bearing  date, 
May  17, 1875.  On  the  argument,  an  affidavit  of  the  plaintiff 
was  read  in  opposition  to  the  motion,  to  the  effect  that  the 
judge  of  the  judicial  circuit  which  includes  Portage  county  is 
prejudiced  against  the  plaintiff  The  first  appeal  is  from  the 
order  of  May  17th. 
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The  motion  for  a  change  of  the  place  of  trial,  for  the  same 
cause,  was  renewed,  and,  by  an  order  dated  May  26, 1875,  was 
again  denied.    The  second  appeal  is  from  this  order. 

With  the  summons  and  complaint  a  petition  of  the  plaint- 
iff for  temporary  alimony  and  suit  money,  and  an  order  to 
show  cause  why  an  allowance  therefor,  to  be  paid  by  the  de- 
fendant, should  not  be  made,  was  served  upon  the  defendant. 
The  petition  alleges  that  the  plaintiff  is  wholly  destitute  of 
the  means  of  support,  and,  upon  information  and  belief,  that 
the  defendant  has  property  of  the  value  of  over  $20,000,  and 
that  his  annual  income  is  over  $3,000.  The  motion,  or  order 
to  show  cause,  was  undefended,  and  the  court  made  an  order 
•  f oxmded  thereon,  dated  April  20,  1875,  requiring  the  defend- 
ant to  pay  to  the  plaintiff's  attorney  $100  for  attorney  fees, 
and  also  to  pay  to  her  or  her  attorney  five  dollars  per  week 
during  the  pendency  of  the  action.  The  third  appeal  is  from 
the  order  of  April  20th. 

The  cause  was  submitted  on  briefs. 

D.  Lloyd  Jones  and  Butler ,  Davis  c&  FXanders^  for  the  ap- 
pellant, contended  that  a  demand  in  writing  for  a  change  of 
the  venue  to  defendant's  county  having  been  made  in  due  form 
before  the  time  for  answering  expired  (Tay.  Stats.,  1423,  §  4), 
and  proof  of  such  demand  having  been  filed  in  the  office  of 
the  clerk  of  the  circuit  court  for  Milwaukee  county,  the  latter 
court  had  no  other  jurisdiction  than  to  make  an  order  trans- 
mitting the  papers  in  the  cause  to  the  proper  county;  and  that 
the  order  granting  alimony  was  therefore  void.  2.  That  un- 
less the  summons  and  complaint  were  served  on  the  defend- 
ant in  Portage  ^unty,  the  demand  itself  stayed  all  proceed- 
ings; and  there  is  no  record  proof  as  to  where  the  sum- 
mons and  complaint  were  served.  Tay.  Stats.,  1423,  §  5. 
3.  That  the  order  granting  alimony  should  be  reversed  for 
the  further  reasons  that  it  was  made  in  the  absence  of  the  de- 
fendant and  his  counsel,  and  not  upon  the  day  named  in  the 
order  to  show  cause  why  alimony  should  be  granted;  and  that 
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the  answer  alleged  facts  showing  that  plaintiff  was  not  enti- 
tled to  alimony. 

,  J,  V.  V.  PlattOy  for  respondent,  argued  that  as  the  object 
sought  by  the  two  appeals  from  the  two  orders  refusing  to 
change  the  place  of  trial  could  have  been  accomplished  by  one 
appeal,  the  second  appeal  must  be  dismissed.  Young  v. 
OroneTy  22  Wis.,  205;  JUefid  v.  Walker^  20  id.,  518.  2.  The 
defendant  did  not  entitle  himself  to  a  change  of  venue  on  the 
ground  that  the  action  had  not  been  commenced  in  the  proper 
county,  because  no  proper  demand  in  writing  was  made  be- 
fore the  time  for  answering  expired  (Tay.  Stats.,  1423,  §  4), 
but  a  motion  was  made  in  the  first  instance.  The  consent  of 
the  plaintiff  must  first  be  sought  in  such  cases;  if  that  is  not 
obtainable,  an  order  of  the  court  may  then  be  sought.  "  The 
object  of  the  demand  is  to  allow  the  plaintiff  an  opportunity 
of  voluntarily  correcting  the  error  without  the  expense  of  a 
motion."  Vt.  li.  B.  Co.  v.  NoHKern  JR.  R.  Co.,  6  IIow.  Pr., 
106;  Houck  v.  Zasker,  17  id.,  520;  Fereles  v.  Albert,  12 
Wis.,  666;  Foster  v.  Bacon,  9  id.,  345,  347;  State  v:  MoAr- 
thur,  13  id.,  407-8;  Lane  v.  Burdick,  17  id.,  92,  95;  2  Wait's 
Pr.,  628  b,  629  a;  1  Till.  &  Shearm.  Pr.,  528-30;  1  Whitta- 
kcr's  Pr.  (3d  ed.),  664;  2  id.,  1019;  2  Abb.  Pr.  &  PL,  243, 
note  (a),  and  246.  3.  By  admitting  "  due  service  "  of  notice 
of  trial  and  giving  a  cross  notice,  defendant  waived  his  right 
to  a  change  of  venue.  Struver  v.  Ocean  Ins.  Co.,  9  Abb.  Pr., 
23,  27;  Talmxin  v.  Barnes,  12  Wend.,  227.  4.  The  affidavit 
used  in  plaintiff's  behalf  at  the  hearing,  showing  that  the 
circuit  judge  of  Portage  county  was  prejudiced  against  her, 
was  a  sufficient  ground  for  denying  the  motion.  Bonnell  V. 
Esterhj,  30  Wis.,  549;  Goodno  v.  OsUcosK,  31  id.,  127.  6.  The 
appeal  from  the  order  denying  a  change  of  venue  was  no 
ground  for  refusing  suit  money  and  alimony  pendente  lite. 
6  Wait's  Pr.,  736;  Robertson  v.  Robertson,  1  Edw.,  860; 
Wood  V.  Wood,  7  Lans.,  204.  6.  The  statements  of  the  an- 
swer, being  contradicted  by  those  of  the  plaintiff's  petition, 
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cannot  be  taken  as  true  against  her;  and  she  is  entitled  to  the 
means  of  support  and  of  carrying  on  the  suit  pending  the 
trial  and  determination  of  the  issues  of  fact. 

Lyon,  J.  I.  The  first  motion  for  a  change  of  the  place  of 
trial  to  Portage  county  should  have  been  granted.  The  no- 
tice of  motion  contained  a  good  demand  for  such  change  un- 
der the  statute  (R  S.,  ch.  123,  sec.  4),  and  the  affidavit  of  the 
plaintiflF  that  the  judge  of  the  seventh  circuit  is  prejudiced 
against  her,  is  not  sufficient  to  defeat  the  motion.  Such  affi- 
davit may  show  that  the  action  should  not  be  tried  in  that 
circuit;  and  if  it  be  renewed  when  the  cause  is  sent  to  Port- 
age county,  the  circuit  judge  will  doubtless  send  the  cause  out 
of  his  circuit;  but  it  does  not  show  that  the  trial  ought  to  be 
had  in  Milwaukee  county.  In  that  respect  it  is  quite  unlike 
the  case  of  Couillard  v.  Johnson^  24  Wis.,  533,  where  it  was 
made  to  appear  that  the  action  ought  to  be  tried  in  the  county 
in  which  it  was  commenced.  We  hold  that  in  this  and  simi- 
lar case^,  an  affidavit  of  the  prejudice  of  the  judge  of  the  cir- 
cuit court  for  the  county  in  which  the  defendant  resides,  is 
not,  of  itself,  sufficient  ground  for  denying  a  motion  to  change 
the  place  of  trial  to  that  county.  The  order  of  May  17, 1875, 
denying  the  j^laintiflF's  motion  to  change  the  place  of  trial  to 
Portage  county,  must  be  reversed,  and  the  cause  remanded 
with  directions  to  the  circuit  court  to  grant  such  motion. 
The  defendant  must  pay  the  costs  of  the  appeal  from  the 
order  of  May  17;  but  no  attorney's  fees  shall  be  taxed  therein 
against  him. 

II.  The  defendant  having  obtained  by  his  first  appeal  all 
that  he  seeks  to  obtain  by  his  appeal  from  the  order  of  May 
26,  the  latter  appeal  is  superfluous,  and  must  be  dismissed. 
Yotmg  V.  Groner,  26  Wis.,  205. 

III.  The  demand  that  the  place  of  trial  be  changed  to  Port- 
age county  was  made  under  sec.  4,  ch.  123,  E.  S.,  and  did  not 
operate  as  a  stay  of  proceedings,  as  it  would  have  done  had 
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the  summons  been  served  in  any  other  than  Portage  county. 
Laws  of  1869,  ch.  185  (Tay.  Stats.,  1423,  §  5).  No  order  was 
made  staying  proceedings  in  the  action  pending  the  motion. 
Under  these  circumstances  it  must  be  held,  on  the  authority 
of  Bonnell  v.  Oray^  36  Wis.,  574,  that  pending  such  motion 
the  court  had  jurisdiction  of  the  action,  and  authority  to  make 
the  order  for  the  payment  of  temporary  alimony  and  suit 
money.  In  making  that  order  the  court  had  before  it  only 
the  complaint  and  petition.  True,  the  answer  had  been  served 
when  the  motion  was  determined  and  the  order  made;  but 
it  was  not  filed  until  June  4th,  and  was  not  before  the  court 
on  the  hearing  of  the  motion. 

Taking  the  facts  stated  in  the  petition  as  true,  the  allowance 
does  not  seem  excessive.  We  must  therefore  affirm  the  order 
of  April  20th.  But  the  whole  matter  is  under  the  control  of 
the  proper  circuit  court;  the  defendant  is  at  liberty  to  apply 
to  that  court  for  a  modification  of  the  order;  and  the  court 
may  in  its  discretion  allow,  on  the  attorney's  fees  therein  di- 
rected to  be  paid,  any  attomiey's  fees  which  shall  be  taxed 
against  and  paid  by  the  defendant,  on  these  appeals. 

By  the  CovH. — Order  of  March  17th  reversed;  that  of 
April  20th,  affirmed;  and  the  appeal  from  the  order  of  May 
26th,  dismissed. 


Likens  vs.  MoCobmick  and  another. 

Pbactice:  Opbnino  Judgment:  Service  by  Publication.  (1)  Defect  of 
Jurisdiction  waived  hy  neglect  of  defendants  to  appeal  from  order  to  an^ 
swer  on  vacating  judgment,  (2)  Statute  authorizing  service  hy  pMica-^ 
tion  must  be  strictly  followed,  (3)  When  service  by  mailing  summons 
and  complaint  invalid,  (4)  When  personal  service  on  one  of  two  de^ 
fendants  without  the  state  inst^fflcient.  (5)  Drfendants  trregularlf 
served  may  have  drfauU  opened, 

1.  Defendants,  appearing  for  that  puipoee  only,  moved  to  vacate  a  jadgment 
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a«:iiinst  ihem,  on  the  groimd  that  the  oomt  had  not  aoqniied  joiisdictioii 
of  them.  An  order  was  thereupon  made  Tacatin^  the  judgment,  but 
setting  a  time  for  them  to  answer;  and  from  this  they  took  no  appeal. 
Heldf  on  plaintiff's  appeal,  that  by  such  submission  to  the  order,  de- 
fendants waived  the  defect  of  jurisdiction;  and  the  question  presented 
here  is  not  that  of  jorisdictiony  but  only  whether  the  judgment  was  prop- 
erly  opened  for  irregularity. 

2.  Courts  of  record  of  this  state,  in  actions  upon  contract,  may  obtain  juris- 

diction of  a  nonresident  defendant,  having  property  in  this  state,  by  ser- 
vice of  summons  by  publication;  but  the  statute  providing  for  such  ser- 
vice (R.  S.,  cli.  124,  soc  10)  must  be  strictly^  followed. 

3.  After  the  order  of  publication  in  this  case,  a  copy  of  summons  and  com- 

plaint was  mailed  to  defendants,  by  their  firm  name,  giving  the  initials 
only  of  their  Christian  names,  which  were  known  to  the  plaintiff.  Held, 
•  (1)  That  if  a  copy  had  been  so  directed  and  mailed  to  each  of  them, 
it  would  liave  been  a  doubtful  service.    KeUam  v,  Toms,  38  Wis.,  692. 

(2)  That  the  mailing  of  one  copy  to  lK>th  could  operate,  at  best,  as  ser- 
vice on  one  only,  not  affecting  the  other;  and  the  uncertainty  which,  if 
either,  might  receive  the  copy  so  malLod,  makes  it  prima  facie  void  as  to 
both. 

4.  A  subsequent  personal  service  on  one  of  the  defendants,  without  this  state, 

with  no  attempt  to  serve  the  other,  was  not  a  sufficient  compliance  with 
the  statute. 

5.  Judgment  as  upon  defeult  having  been  rendered  against  the  defendants 

after  the  attempts  at  service  above  described,  they  were  entitled  to  have 
it  opened,  for  the  irregularity. 

APPEAL  from  the  Circuit  Court  for  Iowa  County. 

Action  to  recover  a  balance  alleged  to  be  due  upon  an  open 
account  from  the  defendants,  C.  H.  and  Z.  J.  McCormicky 
residents  of  Illinois,  to  the  plaintiff",  who  is  a  resident  of  this 
state.  Service  was  attempted  to  be  had  upon  defendants  by 
publication,  the  facts  concerning  which  appear  in  the  opinion. 
PlaintiflF  having  taken  judgment  by  default,  defendants  subse- 
quently appeared  by  attorney  for  the  sole  purpose  of  moving, 
upon  affidavits  and  the  papers  on  file,  to  set  the  judgment 
aside.  The  court  made  an  order  setting  aside  the  judgment, 
and  granting  defendants  leave  to  answer  within  thirty  days. 
Plaintiff  appealed  from  the  entire  order;  but  defendants  did 
not  api>eal. 
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W.  W.  Likens^  appellant,  in  person,  argued  that  the  sum- 
mons  was  regularly  served,  all  the  provisions  of  the  statute 
having  been  fully  complied  with.  Tay.  Stats.,  ch.  124,  §  12. 
Even  if  there  were  defects  in  the  service,  defendants  waived 
them  by  their  appearance.  The  appearance  was  general.  14 
Wis.,  222;  17  id.,  401;  32  id.,  312;  4  id.,  275;  11  id.,  81;  26 
id.,  220;  27  id.,  488,  564;  C.  C.  Rules,  22;  15  How.  Pr.,  92; 
9  id.,  445;  19  id.,  429;  32  id.,  351;  6  Abb.  Pr.,  336;  3  Caines, 
133;  1  Wend.,  1;  2  Duer,  648;  48  Barb.,  132;  1  Wait's  Pr., 
660.  Such  an  api)earance  waives  all  irregularities  in  the  sum- 
mons and  its  service,  and  even  the  want  of  any  service.  39 
Barb.,  140;  6  How.  Pr.,  308,  439;  5  id.,  233;  10  N.  Y.  Leg. 
Obs.,  158;  Gra.  Pr.,  87,  123,  566-7;  7  Cow.,  366;  18  Wis., 
69;  26  id.,  220. 

Moses  M.  Strong^  for  respondents,  contended  that  neither 
of  the  defendants  had  been  served  with  process,  and  that  the 
judgment  set  aside  was  void  for  want  of  jurisdiction  over 
them.     Weatherlee  v.  Weatherhee^  20  Wis.,  499. 

Ryan,  C.  J.  The  respondents  appeared  below  specially  for 
the  purpose  only  of  moving  to  vacate  the  judgment,  evident- 
ly on  the  ground  that  the  court  had  not  acquired  jurisdiction 
over  them.  The  peculiarity  of  the  case  is,  that,  on  this  mo- 
tion, the  court  below  not  only  vacated  the  judgment,  but  set  a 
time  for  the  respondents  to  answer,  and  ordered  the  costs  to 
abide  the  event  of  the  cause;  presumably  assuming  jurisdic- 
tion, and  proceeding  on  the  ground  of  irregularity.  The  re- 
spondents have  not  appealed  from  this  part  of  the  order,  and 
must  be  taken  as  submitting  to  it.  We  think  that  the  order, 
so  submitted  to,  operates  to  cure  all  defect  of  jurisdiction. 
Buthe  V.  li.  R.  Co.,  37  Wis.,  344,  and  cases  in  this  court  col- 
lected by  Dixon,  C.  J.,  in  a  note  to  Heidenheim  v.  Spraguej 
6  Wis.,  259.  Hid  the  waiver  of  the  jurisdictional  defect 
been  by  voluntary  appearance  of  the  respondents,  the  ques- 
tion here  would  have  been  different.    But  the  waiver  rests 
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solely  on  their  submission  to  the  order  appealed.  The  appeal 
is  from  the  whole  order,  and  if  it  were  reversed,  it  would 
leave  the  court  below  without  jurisdiction.  Anderson  v,  Co- 
hum^  27  Wis.,  558,  and  other  cases  in  this  court.  The  ques- 
tion for  us  is  therefore  one  of  regularity,  not  of  jurisdiction. 

The  appellant's  affidavit  on  which  the  order  of  publication 
was  made,  gives  the  full  Christian  and  surnames  of  tlie  re- 
spondents, and  states  that  they  reside  in  Chicago.  After  the 
order  of  publication,  a  copy  of  the  summons  and  complaint 
was  mailed,  directed  to  the  respondents  by  the  name  of  their 
firm  as  stated  in  the  affidavit,  giving  the  initials  only  of  their 
Christian  names.  If  copies  had  been  separately  so  directed 
and  mailed  to  each,  it  would  have  been  a  doubtful  service. 
Kellam  v.  Torm^  38  Wis.,  592.  But  the  mailing  of  one  copy 
to  both  could  operate  at  best  as  service  upon  one  only,  not 
affecting  the  other.  ElaMv/rfh  v.  Sweety  38  Wis.,  678.  And 
the  uncertainty  which  respondent,  if  either,  might  receive 
a  copy  so  mailed  to  both,  makes  it  prima  facie  void  as  to 
both.  Afterwards  there  was  personal  service  on  one  of  the 
respondents  in  Chicago,  but  no  apparent  attempt  to  serve  the 
other.  So  that  there  is  a  manifest  failure  to  follow  the  stat- 
ute. This  mode  of  service  has  been  sustained  by  this  court. 
Jarvia  v.  Barrett^  14  Wis.,  591.  But  the  statute  must  be 
strictly  followed.  Anderson  v.  Cohv/m^  supra.  The  judg- 
ment was  clearly  irregular,  in  a  point  affecting  the  substan- 
tial rights  of  the  respondents,  and  they  were  entitled  to  have 
it  opened. 

By  the  Cov/rt.  —  The  order  of  the  court  below  is  affirmed. 
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SoBSY  and  others  vs.  Thohas  and  another. 

Etidsncb.    (1)  RuU  OB  to  positive  and  negative  evidence^  when  inapplicable. 
HnfiKO  Leases.    (2^  S)  Lease  of  exclusive  right  to  work  a  certain  range, 

construed.    (4)  Mining  statutes  construed^  and  held  inapplicable  where 

rights  are  defined  hy  contract, 

1.  The  role  in  respect  to  the  relative  value  of  positive  and  negative  testimony 

is  inexplicable  to  the  case  where  one  party  to  a  verbal  l^hse  testifies  that 
it  did,  and  the  other  that  it  did  not,  contain  a  certain  grant. 

2.  A  mining  lease  of  an  ezdnsive  right  to  mine  upon  the  **  Watkins  range  or 

works  "  on  the  lessor*s  land,  held  to  convey  a  right  not  only  to  mine  on 
the  said  range  as  &u:  as  it  had  been  actoaly  opened  and  worked,  but  also 
to  foUow  it  to  the  limits  of  said  land. 

8.  Such  lease,  however,  did  not  convey  the  exclusive  right  to  work  a  vein  on 
another  portion  of  said  tract,  between  which  and  the  former  no  connec- 
tion exists  wi^in  the  said  tract,  although,  since  the  lease,  a  connection 
between  them  has  been  traced,  by  a  circuitous  coiuse,  through  adjoining 
land  of  another  person;  and  this  conclusion  is  not  affected  by  the  &ct 
that  the  ores  in  the  **  Watkins  range  "  are  in  a  horizontal  seam. 

4.  The  statutes  governing  the  rights  of  miners  (ch.  260  of  1860,  and  ch.  117 
of  1872)  apply  only  where  there  is  no  contract  fixing  the  ri^^ts  of  the 
parties;  and  sec.  8  of  the  earlier  act  (as  amended  by  sec  2  of  the  later) 
gives  the  lessees  in  tins  case  no  right  not  included  in  their  lease  as  here 
construed. 

APPEAL  from  the  Circuit  Court  for  Iowa  County. 

Action  to  restrain  defendants  from  digging  and  mining  on 
premises  described  in  the  complaint.  The  complaint  alleged, 
in  substance,  that  N.  W.  Dean  was  the  owner  of  a  certain 
quarter-quarter  section  of  land,  on  which  there  was  a  valuable 
range  of  lead  and  zinc  ores,  known  as  the  Watkins  range;  that 
Dean,  by  his  agent  Beese,  had  granted  to  the  assignors  of  the 
plaintiffs  an  oral  lease  ^^  to  mine  and  dig  for  lead  and  zinc  ore, 
according  to  mining  usages,  upon  any  and  every  part  of  so 
much  of  the  said  quarter-quarter  section  as  lies  north  of  a  line 
running  east  and  west  across  the  same  so  far  south  as  to  em- 
brace the  said  Watkins  range; "  that  while  plaintiffs  were  in 
peaceable  possession  of  said  premises,  defendants  had  entered 
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and  commenced  mining  thereon,  and  were  continuing  to  dig 
and  carry  away  ores  therefrom,  which  ores  formed  a  part  of 
the  range  worked  by  plaintiffs.  The  answer,  in  substance,  de- 
nied that  plaintiffs,  by  their  lease,  had  the  exclusive  right  to 
mine  upon  said  land  or  any  part  thereof,  outside  of  the  said 
"Watkins  range  proper;  denied  that  the  "discovery  made 
by  the  defendants,  or  the  ores  therein  contained,  are  or  is  con- 
nected with  the  range  of  the  plaintiffs;"  admitted  that  de- 
fendants were  mining  upon  the  quarter-quarter  section  de- 
scribed in  the  complaint;  but  alleged  that  they  had  made 
an  entirely  new  and  independent  discovery,  etc. 

The  evidence  as  to  the  terms  of  the  lease  to  the  assignors  of 
the  plaintiffs  was  conflicting,  "William  Owens  testifying  that 
Keese  leased  Watkins'  range  and  also  that  portion  north  of  the 
range  as  far  north  as  Evan  Williams'  land;  while  Eeese  testi- 
fied that  he  only  leased  Watkins'  range,  and  that  nothing  was 
said  about  the  land  north  to  the  line.  It  appeared  that  the 
quarter-quarter  section  described  in  the  complaint  was  bounded 
on  the  east  by  the  land  of  Hugh  Jones,  and  on  the  north  by 
the  land  of  Evan  Williams;  that  the  Watkins  range  had  been 
abandoned  and  unworked  for  many  years  up  to  the  time  of  the 
lease  by  Keese;  that  striking  the  west  line  of  the  forty  acre 
tract  a  little  north  of  the  middle  thereof,  it  extended  across 
the  tract  in  a  southeasterly  direction,  and  had  formerly  been 
worked  to  within  about  300  feet  of  the  east  line;  that  it  was 
a  "  flat  opening,"  that  is,  the  seam  containing  the  ores  was 
nearly  horizontal,  and  its  width  unascertained,  varying  from 
a  few  feet  in  some  places  to  several  hundred  in  others;  that 
the  location  of  defendants'  shaft  was  upon  and  near  the  north- 
east comer  of  the  forty-acre  tract,  and  about  forty-nine  rods 
north  of  the  point  at  which  the  range  was  supposed  to  cross 
the  east  line  of  the  forty;  that  shafts  had  been  sxmk  and  ores 
found  and  worked  to  a  considerable  extent  on  the  land  of 
Hugh  Jones,  extending  in  a  northeasterly,  and  thence  in  a 
northwesterly  direction,  and  towards  the  shafts  of  the  defend- 
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ants.  Much  testimony  was  introduced  upon  the  question 
whether  the  defendants'  diggings  were  connected  with  and  a 
part  of  the  Watkins  range,  and  the  evidence  upon  this  issue 
was  conflicting.  ^ 

The  court  submitted  to  the  jury  the  following  questions: 
1.  "Is  the  point  of  land  at  which  the  defendants  were  work- 
ing, as  described  in  the  complaint,  included  within  the  terras 
of  the  lease  made  by  N.  W.  Dean  by  his  agent  Eeese,  to  the 
assignors  of  the  plaintiflFs,  or  to  the  plaintiflfe  themselves, 
independent  of  the  question  whether  it  is  the  same  range  as 
that  known  as  the  Watkins  range?"  2.  "Is  the  range  of 
ores  at  the  point  of  land  at  which  the  defendants  were  work- 
ing, as  described  in  the  complaint,  the  same  range  of  ores 
leased  to  the  assignors  of  tlie  plaintiflB,  known  as  the  Wat- 
kins  range?" 

It  was  admitted  in  open  court  that  when  the  lease  was 
made  by  Eeese,  the  range  on  Dean's  land  was  not  worked 
by  any  one,  and  that  Dean  was  the  only  person  having 
any  title  thereto;  and  that  before  that  time,  the  range  on 
Hugh  Jones'  land,  which  the  plaintiffs  claim  to  be  a  continu- 
ation of  the  "Watkins  range,  was  discovered  by  miners,  and 
that  the  same  was  worked  upon  by  Jones  or  his  lessees 
before,  at  and  since  the  time  of  Reese's  lease  to  the  plaintiffs. 
Thereupon  the  court  also  submitted  to  the  jury  the  following 
question:  3.  "The  foregoing  facts  being  admitted,  does  the 
lease  of  the  Watkins  range  to  the  plaintiffs  entitle  tliem  to 
the  diggings  and  mineral  struck  by  the  defendants?" 

The  jury  answered  the  second  question  affirmatively,  and 
the  other  two  negatively.  The  judge  adopted  these  answers  in 
his  findings  of  fact;  and  held,  that  the  discovery  of  the  range 
or  vein  of  ore  on  Jones'  land,  made  while  the  Watkins  range 
was  abandoned  and  unworked,  was,  as  against  any  miner,  sub- 
sequently on  the  old  Watkins  range,  a  prior  discovery  of  that 
vein,  and  entitled  the  discoverers  to  follow  the  vein  to  the 
limits  of  the  land  on  which  such  discovery  was  made,  xmless 
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restricted  by  some  contract  with  the  owner  of  the  land;  that 
such  discovery  "  cut  off  the  Watldns  range  and  terminated 
the  rights  of  any  subsequent  lessees  of  that  range; "  and  that, 
in  the  absence  of  any  proof  of  a  mining  custom  to  the  con- 
trary, a  lease  of  the  Watkins  range,  without  a  special  pro- 
vision for  that  purpose,  did  not  confer  on  the  lessees  the 
right  to  mine  upon  such  vein  in  case  it  should  be  foxmd  to 
run  back  upon  the  Dean  land. 

Judgment  for  the  defendants ;  from  which  plaintiffs  appealed. 

MoBe8  M.  Strong  and  M,  M.  Cothren^  for  appellants, 
reviewed  the  testimony  at  length,  and  contended  that  the 
lease  Qovered  all  that  part  of  the  forty  north  of  the  Watkins 
range,  and  that  so  far  as  the  testimony  of  William  Owens  on 
that  subject  was  in  conflict  with  that  of  Reese,  it  was  subject 
to  the  rule  as  to  positive  and  negative  testimony  {Ralph  v. 
C.  A  N.  W.  Ry  Co.,  32  Wis.,  177);  and  that  the  point  at 
which  defendants  were  mining  was  in  the  Watkins  range, 
and  the  ores  dug  by  them  pertained  to  and  formed  a  part 
thereof.  They  also  criticised  the  theory  of  the  circuit  judge 
that  the  plaintiffs'  rights  had  been  restricted  by  a  prior  dis- 
covery on  Jones'  land,  arguing,  1.  That  though  the  statute 
(sec  8,  ch.  260  of  1862,  amended  by  sec.  2,  ch.  117  of  1870) 
does  not  in  terms  restrict  the  right  of  a  discoverer  there 
provided  for  to  the  land  owned  by  his  landlord  on  whose 
premises  the  discovery  is  made,  yet  this  restriction  is  neces- 
sarily implied,  since  an  attempt  to  confer  by  statute  such 
a  right  within  the  land  of  another  owner  would  be  invalid. 
2.  That  no  such  right  could  be  claimed  here,  founded  upon 
mining  usage  or  custom.  There  is  no  proof  in  the  case  of 
any  such  usage  or  custom.  The  court  will  not  take  judicial 
notice  of  a  local  custom  or  usage.  It  must  be  proven  to  have 
existed  from  time  immemorial;  to  have  continued  without 
interruption;  to  have  been  peaceably  acquiesced  in;  and  to  be 
reasonable,  certain  and  consistent  with  law  and  the  con- 
stitution.   1  Black.  Com.,  76-78;  Greenl.  Ev.,  §  250;  2  Phil. 
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Ev.,  728;  Power  v.  Kaney  5  Wis.,  266;  Eall  v.  Storra,  7  id., 
253. 

Wm.  E.  Ca/rter^  for  respondents,  contended  upon  the  evi- 
dence that  there  was  no  established  connection  in  fact  between 
the  vein  worked  by  plaintiffs  and  that  worked  by  defendants; 
that  no  part  of  the  Dean  forty  was  leased  to  plaintiffs'  assign- 
ors except  the  "  Watkins  range  or  works;"  and  that  both  the 
lessor  and  lessees  understood  by  this  description  that  part  of 
the  vein  on  which  Watkins  &  Co.  had  worked,  and  did  not 
intend  to  include  any  part  of  the  vein  outside  of  the  limits  of 
those  workings.  However  the  fact  might  be  as  to  the  latter 
point,  counsel  insisted:  1.  That  the  law  of  the  case  was  cor- 
rectly stated  by  the  circuit  court;  that  if  the  Dean  forty  and 
the  Hugh  Jones  forty  adjoining  it  on  the  east  had  both  been 
owned  by  the  same  person,  the  discovery  of  the  vein  on  the 
latter  forty  while  the  Watkins  range  or  works  were  abandoned, 
and  the  absolute  property  of  the  landlord,  such  discovery  be- 
ing under  a  license  from  the  landlord,  it  would  have  been,  as 
between  the  discoverer  and  the  landlord,  a  new  discovery,  and 
would  entitle  the  discoverer  (in  the  absence  of  any  contract  re- 
stricting his  rights)  to  all  the  ores  pertaining  to  the  vein,  under 
ch.  260  of  1860  as  amended  by  ch.  117  of  1872;  that  the  only 
effect  of  the  several  ownership  of  the  two  forties  upon  this 
result  was  to  limit  the  rights  of  the  new  discoverer  to  that 
part  of  the  vein  which  was  within  the  Hugh  Jones  forty,  and 
prevent  his  pursuing  the  vein  over  on  to  the  Dean  forty  with- 
out Mr.  Dean's  license;  but  that  the  discovery  was  none  the 
less  a  prior  discovery,  and  barred  a  subsequent  lessee  from 
Dean  of  the  old  Watkins  works  or  range  from  following  the 
vein  into,  through  or  beyond  such  discovery.  2.  That,  inde- 
pendently of  the  question  of  prior  discovery,  when  one  dis- 
covers a  vein  or  range  of  ores  in  pursuance  of  the  statute,  or 
purchases  or  leases  such  a  vein  or  discovery,  from  the  discov- 
erer or  the  landlord,  and  pursues  his  vein  to  the  limits  of  the 
land  on  which  he  has  permission  to  mine,  if  such  vein  or 
Vol.  XXXIX. -21 
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range  passes  entirely  off  snch  land  into  the  land  of  another 
owner,  where  he  has  no  permission  to  follow,  he  has  no  claim 
beyond  that  point.  He  can  claim  only  ores  which  are  directly 
connected  with  the  discovery  withont  break  or  gap.  Any 
other  view  would  lead  to  absurd  consequences;  since  the  ques- 
tion whether  the  same  vein  returns  to  his  landlord's  tract  of 
land  at  some  remote  spot,  after  passing  through  the  land  of 
others,  can  never  be  decided  except  at  the  sovereign  pleasure 
of  those  other  land  owners.  3.  If,  as  is  claimed  by  plaintiffs, 
it  was  intended  by  the  parties  to  the  lease  to  give  the  lessees  a 
right  to  mine  at  the  place  where  defendants'  mine  is,  it  was  a 
grant  of  something  separate  and  distinct  from  the  Watkins 
range,  works  or  mine.  But  it  is  clear  that  such  a  grant  of  a 
mine,  opened  or  unopened,  distinct,  separate  and  entirely  cut 
off  from  the  Watkins  mine,  would  have  been,  at  least  until 
possession  of  it  was  taken,  a  mere  license,  and  revocable  at 
pleasure  by  the  landlord.  2  Eolle,  162;  2  Chand.,  117;  2» 
Wis.,  511;  Clute  v.  Carr,  20  id.  531;  Hcmley  v.  Wood,  2  B. 
&  A.,  724;  4  East,  460;  1  Smith,  278;  4  M.  &  W.,  538; 
Wood  V.  Zedbitter,  13  id.,  838;  22  Wis.,  550;  1  Washb.  R 
P.,  543;  Angell  on  W.  C,  §§  286,  287,  293,  295.  Again,  if  the 
defendants'  mine  was  intended  to  be  inclvded  in  the  lease,  it 
was  a  lease  of  an  unopened  mine,  and  would  not  pass  to  the 
lessees  the  right  to  open  this  mine.  Astry  v.  Ballard,  2 
Mod.,  193;  1  Saund.,  323;  2  id.,  259;  1  Washb.  E.  P.,  412. 
A  license  to  mine  in  another's  land  does  not  confer  an  exclu- 
sive right  of  property  in  the  ores  found  therein.  Upton  v. 
Brasier,  17  Iowa,  153;  19  Ind.,  14;  1  Washb.  E.  P.,  549;  2 
Am.  Lead.  Gas.,  682;  Hanley  v.  Wood,  2  B.  &  A.,  724.  The 
act  of  1860  cannot  help  the  plaintiffs,  for  the  reason  that  they 
have  never  made  or  "  struck  "  any  discovery  or  prospect,  as 
well  as  for  the  reason  that  if  their  diggings  on  the  Watkins  range 
were  a  "  discovery,"  the  ores  at  defendants'  mine  would  not 
^  pertain  "  to  such  discovery.  If  the  so-called  "  lease  "  from 
Eeese  was  a  license  only,  it  conveyed  no  interest  in  the  lands^ 
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and  was  revocable  at  pleasure.  1  Washb.  K.  P.,  543;  34  N*. 
T.,  20;  3  Yroom,  225;  French  v.  Owm,  2  Wis.,  250;  Wood 
V.  LedhUter^  12  M.  &  W.,  838.  An  interest  in  lands  could 
only  be  created  by  deed,  unless  it  was  a  lease  for  a  term  not 
exceeding  one  year.  Sec.  6,  ch.  106,  E.  S.  But  the  term 
"  lease,"  there  used,  does  not  include  grants  of  or  rights  to 
mines.  They  are  incorporeal  hereditaments.  They  are 
really  a  sale  of  a  portion  of  the  land.  Oowa/n  v.  Christie^  L. 
R,  2  Scotch  Appeals,  282;  S.  (7.,  5  Eng.  R,  123;  Stougkton 
V.  Zeigh,  1  Taunt.,  402;  Merritt  v.  Judd^  14  Cal.,  64;  Watts 
V.  W/iitCj  13  id.,  321;  McCarron  v.  McConnell^  7  id.,  152;  31 
Pa.  St.,  478;  53  id.,  287;  35  id.,  292;  38  Mo.,  588;  Wilkin 
son  V.  Provdj  11  M.  &  "W.,  33;  GUlett  v.  Treffonza,  6  "Wis., 
844;  2  Washb.  R  P.,  347;  Bainbridge  on  Mines,  117,  261. 
Such  an  interest  in  lands  cannot  be  created  by  parol;  and  an 
attempt  to  so  create  it  amounts  to  a  mere  license,  revocable  at 
pleasure.  jDumneen  v.  Hichy  22  Wis.,  550;  Bainbridge  on 
Mines,  117;  Angell  on  W.  C,  §§  168-173, 295, 296;  2  Washb. 
R  P.,  347;  Wood  v.  Ledhitter^  snpra;  Ruffey  v.  Henderson^ 
16  Jur.,  84;  Adams  v.  Andrews^  15  Q.  B.,  284;  Williams  v. 
Morris,  8  M.  &  W.,  488;  2  Sug.  on  Vend.  &  Pur.,  100;  Bab- 
cock  V.  Sutter,  1  Keyes,  397;  French  v.  Owen,  2  Wis.,  250; 
Fryer  v.  Wame,  29  id.,  511;  Clute  v.  Ca/rr,  20  id.,  531; 
Cocker  v.  Cowper,  1  Cromp.  Mees.  &  K.,  418;  Fentim/m  v. 
Smdthy  4  East,  107;  Taplin  v.  Florence,  3  Eng.  Law  &  Eq., 
620;  1  Gill  &  Johns.,  366;  11  Mass.,  533;  15  Wend.,  380;  6 
Hill,  61;  17  Conn.,  402;  13  Yt.,  150;  4  Sandf.  Ch.,  72; 
9  Johns.,  35;  18  Barb.,  347;  6  id.,  379,  550;  10  id.,  333;  3 
Duer,  255;  3  Dev.  (K  C),  389;  1  Strob.  (S.  C),  36;  11 
HI.,  157;  14  id.,  464;  4  Foster,  176;  23  Conn.,  214;  6 
Md.,  20;  4  K.  I.,  47;  25  Conn.,  239;  24  Georgia,  179;  47 
Pa.  St.,  329;  38  Mo.,  588;  46  N.  H.,  505;  H  Allen,  141;  54 
Mo.,  426;  22  Mich.,  439;  47  K  H.,  388;  15  Gray,  441;  la 
Allen,  457;  8  Hurl.  &  Colt.,  256. 
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Cole,  J.  The  material  question  in  this  case' is:  What  rights 
and  privileges  were  embraced  in  the  verbal  lease  which  was 
made  by  Eeese,  the  agent  of  Dean,  with  the  assignors  of  the 
plaintiffs?  It  was  alleged  in  the  complaint,  and  testimony 
was  offered  in  support  of  the  averment,  that  the  lease  gave  the 
plaintiffs  the  right  to  mine  not  only  upon  what  was  known  as 
the  Watkins  range  or  works,  but  also  upon  any  and  every 
part  of  the  forty-acre  tract  north  up  to  Evan  Williams'  land. 
But  this  claim  was  distinctly  negatived  by  the  verdict  of  the 
jury  and  the  finding  of  the  circuit  court;  and  we  are  entirely 
satisfied  that  it  cannot  be  maintained  upon  the  evidence.  The 
question  as  to  the  extent  of  the  rights  granted  by  the  lease 
must  be  mainly  determined  upon  the  testimony  of  the  wit- 
nesses Eeese  and  William  Owens.  The  former  clearly  and 
positively  states  that  it  was  only  the  Watkins  works  or  range 
which  was  leased;  and  his  testimony  is  corroborated  by  some 
facts  which  appear  in  the  testimony  of  other  witnesses.  But 
were  it  otherwise,  we  should  consider  his  unsupported  state- 
ments in  respect  to  the  lease  as  more  reliable  and  entitled  to 
greater  credit  than  the  statements  of  William  Owens,  who  is 
certainly  not  so  intelligent  a  witness,  and  who  would  be  more 
likely  to  be  mistaken  upon  the  terms  of  the  lease.  The  learned 
counsel  for  the  plaintiffs  insists  that,  giving  due  weight  to 
positive  as  against  negative  testimony,  it  is  satisfactorily  shown 
that  the  lease  embraced  all  of  the  tract  north  of  the  Watkins 
range,  as  well  as  that  range  proper.  But  we  do  not  understand 
that  the  rule  in  respect  to  the  effect  of  positive  as  against  neg- 
ative testimony  applies.  Tlio  statements  of  both  witnesses  are 
positive  in  their  character;  the  one  that  the  lease  only  included 
what  was  known  as  the  Watkins  work  or  range,  and  nothing 
more;  the  other  that  it  embraced  that  range,  whatever  it  might 
be,  and  all  the  rest  of  the  land  up  to  Williams'  land.  Botli 
witnesses  testify  as  to  facts,  or  in  other  words  as  to  the  real 
terms  of  a  verbal  contract  entered  into  between  them.  So 
that  we  cannot  perceive  how  the  doctrine  of  Ralph  v.  The 
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Chicago  <&  Northwestern  jB'y  Co.^  32  Wis.,  178,  can  have  any 
application. 

Independent  of  the  question,  then,  whether  the  mine  or  dig- 
gings of  the  defendants  were  actually  upon  the  "Watkins  range, 
it  seems  to  us  it  is  quite  impossible  to  maintain  the  position, 
upon  the  proofs  in  the  case,  that  the  ground  which  was  being 
worked  by  them  was  originally  included  in  the  lease,  because 
no  right  was  given  to  mine  on  any  land  distinct  from  and  sep- 
arate  from  that  range.  This  is  a  fact  which  we  consider  to  be 
fully  and  clearly  established  by  the  evidence.  We  shall  enter 
upon  no  further  examination  of  the  testimony  bearing  upon 
the  question,  but  state  the  conclusion  which  we  have  reached 
in  reference  to  it. 

This  leads  to  the  inquiry  as  to  what  was  included  in  the 
Watkins  range  or  works,  which,  it  is  admitted,  were  leased  to  the 
assignors  of  the  plaintiffs,  and  upon  which  their  right  to  mine 
was  exclusive.  On  that  question  our  opinion  is,  that  the  lease 
of  the  Watkins  range  carried  with  it,  or  included,  the  right  to 
take  out  and  appropriate,  on  the  payment  of  the  stipulated 
rent,  all  the  ores  and  minerals  which  might  be  found  in  the 
old  works,  and  also  the  minerals  which  should  be  found  in  the 
unbroken  ground  between  the  easterly  point  of  the  old  works 
and  the  east  line  of  the  tract.  We  think  that  this  was  the 
extent  of  the  privileges  and  rights  granted  by  the  lease,  and 
that  when  the  east  line  was  reached  in  following  the  Watkins 
range,  the  plaintiffs'  rights  terminated.  In  view  of  the  cir- 
cumstances surrounding  the  transaction,  it  is  unreasonable  to 
suppose  that  any  further  rights  were  intended  to  be  granted 
or  secured  by  the  lease.  The  counsel  for  the  defendants  sug- 
gests, rather  than  argues,  that  the  lease  only  gave  the  plaintiff 
the  right  to  mine  on  the  old  Watkins  range  to  the  extent  to 
which  it  had  actually  been  opened  and  worked,  and  that  it  did 
not  confer  the  right  to  follow  the  range  to  the  east  line  of  the 
forty.  But  we  are  unable  to  adopt  that  view  of  the  case.  We 
think  nothing  less  than  the  right  to  work  and  prove  the  Wat- 
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kins  range  to  the  east  line  of  the  tract  was  intended  to  be 
granted;  and  we  have  little  doubt  upon  the  evidence  that  this 
was  the  real  understanding  of  the  parties  when  the  verbal 
lease  was  entered  into. 

Nor  can  we  perceive  that  the  plaintiffs'  case  derives  any  aid 
from  the  statutes  regulating  the  rights  of  miners  (ch.  260, 
Laws  of  1860,  and  ch.  117,  Laws  of  1872).  These  enactments 
lay  down  certain  rules  and  regulations  which  govern  fining 
contracts  and  leases,  when  not  contrary  to  the  terms  estab- 
lished by  the  landlord,  and  in  the  absence  of  any  express 
agreement  fixing  the  rights  of  parties.  It  is  unnecessary  to 
dwell  upon  the  various  provisions  of  these  acts.  The  third 
section,  in  effect,  provides  that  the  person  making  a  discovery 
of  a  crevice  or  range  containing  ores  or  minerals,  shall  be  en- 
titled to  the  ores  or  minerals  pertaining  thereto,  subject  to  the 
rent  of  the  landlord  as  well  before  as  after  such  ores  or  min- 
erals have  been  separated  from  the  freehold;  and  he  may  re- 
cover the  ores  or  minerals,  or  the  value  thereof,  from  any 
miner  digging  upon  his  range  with  notice  of  his  claim.  This 
provision  obviously  secures  to  the  discoverer  the  right  to  de- 
velop the  range  or  crevice  to  the  limits  of  the  land  on  which 
he  has  the  privilege  to  mine,  and  vests  in  him  the  title  to 
whatever  ores  or  minerals  he  may  find  therein.  But  how  does 
the  provision  strengthen  the  claim  or  aid  the  rights  of  the 
plaintiffs  upon  the  facts  of  this  case?  It  is  said  that  the  ores 
or  minerals  found  at  the  place  where  the  defendants  were  at 
work  pertained  to  the  "Watkins  range  or  works,  or,  in  other 
words  that  they  were  taken  from  that  range.  But  how  is  that 
fact  ascertained  and  determined?  By  the  plaintiffs  attempt- 
ing to  trace  their  range  several  hundred  feet  around  through 
the  adjoining  land  of  Hugh  Jones  on  the  east,  thence  back  on 
to  the  land  of  Mr.  Dean.  But  is  it  at  all  probable  that  the 
parties  intended  or  supposed,  when  the  lease  was  entered  into, 
that  any  such  riglits  were  conferred  by  it?  The  Watkins 
range,  as  then  kno^vll,  liad  a  well  defined  course  in  a  southeast 
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direction;  and  we  must  presume  that  the  parties  knew  that 
fact,  and  contracted  with  reference  to  it.  And  it  is  quite  in- 
credible that  they  then  understood  that  the  right  to  work  the 
"Watkins  range  carried  with  it  the  right  to  follow  that  range 
to  the  east  line  of  the  forty,  and,  upon  permission  being  ob- 
tained, to  trace  the  range  through  the  adjoining  tract;  and 
also  the  further  right  to  follow  the  range  back  onto  the  nortlv 
east  comer  of  the  Dean  tract.  The  verbal  lease  should  be 
read  in  the  light  of  the  surrounding  circumstances;  and  if  it 
is,  the  claim  of  the  plaintiffs  will  be  found  unsupported  by  all 
the  facts  and  probabilities  of  the  case.  If  the  plaintiffs,  while 
developing  their  mine  on  the  Dean  land,  had  actually  traced 
the  Watkins  range  to  the  point  where  the  defendants  were  at 
work,  and  established  the  identity  of  the  defendants'  dig- 
gings with  the  "Watkins  range,  a  different  question  would  be 
presented.  There  would  then  be  ground  for  claiming  that  the 
ores  and  minerals  mined  by  the  defendants  belonged  to  the 
plaintiffs  bs\A  pertained  to  their  range.  In  this  remark,  how- 
ever,  we  do  not  wish  to  be  imderstood  either  as  affirming  or 
disaffirming  the  correctness  of  the  theory  of  the  circuit  court, 
as  stated  in  the  conclusions  of  law.  That  theory  goes  upon 
the  assumption  that  there  was  a  prior  discovery  of  the  range  or 
vein  on  Jones'  land  while  the  Watkins  range  was  abandoned 
and  unworked,  which  restricted  the  rights  of  the  plaintiffs. 
This  may  be  so;  still  our  judgment  is  not  placed  upon  that 
ground.  We  think  the  lease  of  the  Watkins  range  only  gave 
the  right  to  mine  upon  that  range  to  the  east  line  of  the 
tract. 

We  have  not  overlooked  the  fact  that  the  Watkins  range 
was  what  is  described  by  the  witness  as  a  "flat  opening,"  the 
ores  being  found  in  a  horizontal  instead  of  vertical  seam. 
The  limits  or  borders  of  this  opening  on  the  north  are  not 
known,  and  have  never  been  traced.  Possibly,  the  opening 
may  extend  to  and  include  the  vein  where  the  defendants  are 
working.    But  whether  it  does  or  not  is  doubtful  and  unde* 
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termined.  The  plaintiffs  do  not  pretend  they  have  traced  the 
Watkins  range  by  drifting  north  on  the  Dean  tract  up  to  the 
defendants'  works.  They  claim  that  they  have  established  a 
physical  connection  between  the  ores  in  these  works  and  their 
own,  by  following  the  Watkins  range  around  through  the  dig- 
gings on  Jones'  land,  back  again  on  to  Dean's  land.  But  we 
kave  already  said  that  the  lease  of  the  Watkins  range  termi- 
nated at  the  east  line  of  the  tract,  and  carried  no  rights  be- 
yond that  point. 

This  is  the  controlling  question  in  the  case,  and  renders  a 
consideration  of  the  other  exceptions  unnecessary. 

By  the  Court. — The  judgment  of  the  circuit  court  is  af- 
firmed. 


Stahl  vs.  O'Malley  and  others. 

Town  Treabubeb:    (1)  Bound  to  execute  warrant  ae  reeehed;  can  not  oor^ 

rect  errors.    (2)  When  liable  on  his  bond. 
P&ACTiCB.    (3)  Cause  remanded  for  new  trial  when  record  does  not  shota 

amount  for  which  judgment  should  go. 

.1.  "Wliere  the  warrant  ci  the  town  derk  to  the  town  treasnrer  commanded 
the  latter  to  pay  the  county  treasurer,  as  state  tax,  a  certain  sum,  which 
appeared  to  be  less  than  the  agfgregate  of  the  several  items  of  state  tax 
carried  out  in  the  tax  roll  delivered  with  the  warrant,  and  to  retain,  as 
such  town  treasurer,  a  certain  sum,  less  than  the  aggregate  of  the  sev- 
eral items  of  town  tax  in  said  tax  roll,  and  to  pay  the  balance  of  tax 
collected  to  the  county  treasurer,  it  was  his  duty  to  execute  the  warrant  as 
he  received  i7,  and  ]ie  had  no  authority  to  investigate  or  correct  any  er- 
rors therein. 

2.  In  an  action  by  the  county  treasurer  on  such  town  treasurer's  bond,  for 
failure  of  the  latter  to  pay  over  to  the  former  the  full  amount  which  he 
was  required  to  pay  by  said  warrant,  as  couniy  tax:  Heldy  thatdefendant 
was  liable,  although  it  appeared,  and  was  adjudged  by  the  court,  that 
the  amounts  of  town  and  state  tax  named  in  the  warrant  were  errone* 
ous,  and  that  defendant  had  paid  to  plaintiff  the  whole  sum  which  the 
wairant  should  have  commanded  him  to  pay. 
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8.  The  record  not  showing  the  amoont  for  which  defendant  is  liable,  this 
court,  on  reversing  a  judgment  in  his  fovor,  rendered  on  a  trial  without 
a  jury,  remands  the  case  for  a  new  trial. 

APPEAL  from  the  Circuit  Court  for  AMand  County. 

This  action  was  brought  by  Stahl^  as  county  treasurer,  un- 
der sec.  170,  ch.  18,  R.  S.,  against  0  ^Malley^  as  town  treas- 
urer, and  the  sureties  upon  his  official  bond,  for  his  failure  to 
pay  over  to  plaintiff  moneys  of  the  county  collected  by  such 
town  treasurer.  The  court  (trying  the  cause  without  a  jury) 
found,  as  facts,  that  the  town  clerk  had  delivered  to  0  ^Malleyy 
as  town  treasurer,  the  tax  roll,  witli  warrant  annexed,  which 
warrant  commanded  him  to  collect  the  taxes  mentioned  in  the 
roll,  and  out  of  the  moneys  so  collected,  after  deducting  his 
fees,  to  pay  to  the  county  treasurer  the  sum  of  $647.65,  for 
state  tax,  and  to  retain  and  pay  out  as  town  treasurer  the 
sum  of  $4,238.32,  and  to  pay  the  balance  to  the  county  treas- 
urer for  county  purposes;  that  the  amount  of  tax  which  had 
been  levied  on  the  taxable  property  of  the  town  as  the  sum 
which  the  town  treasurer  should  collect  and  retain,  and  pay 
out  as  town  treasurer,  was  $5,804.26,  exclusive  of  all  taxes  for 
state  and  county  purposes;  that  the  town  clerk,  in  making  out 
the  tax  roll,  by  mistake  entered  an  incorrect  statement  of  the 
several  amounts  levied  upon  the  town,  and  of  the  purposes 
for  which  they  were  levied,  and  erroneously  directed  the  town 
treasurer  in  his  warrant  to  retain  and  pay  out  as  town  treas- 
urer the  sum  of  $4,238.32,  instead  of  $5,304.26,  the  proper 
sum;  that  the  warrant  also  directed  the  town  treasurer  to  pay 
to  the  county  treasurer  the  sum  of  $647.65  for  state  tax, 
when  the  actual  amount  of  state  tax  levied  upon  the  town 
was  $736.90;  that  the  town  treasurer  collected  the  sum  of 
$6,907,  over  and  above  his  fees,  being  $1,602.74  more  than 
the  sum  of  $5,304.26,  which  had  been  levied  for  town  pur- 
poses; and  that  he  paid  to  the  county  treasurer  the  sum  of 
$1,736.90,  which  included  the  state  tax,  leaving  in  his  hands 
$5,170.10. 
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The  court  held  that,  the  sum  of  $4,238.32  having  been  in- 
serted in  the  warrant  by  mistake,  as  the  sum  to  be  retained 
for  town  purposes,  the  treasurer  was  not  concluded  thereby, 
but  was  authorized,  after  paying  the  county  treasurer  the 
state  tax,  to  retain  and  pay  out  for  town  purposes  the  sum  of 
$5,304.26. 

Judgment  for  defendants  dismissing  the  action  with  costs; 
from  which  plaintiff  appealed. 

The  cause  was  submitted  on  briefs. 

J.  J.  Miles ^  for  appellant: 

The  statute  (Tay.  Stats.,  421)  provides  that  the  town, 
treasurer  shall  retain  in  his  hands  the  amount  specified  m  his 
njoa/rrant  to  be  paid  into  the  town  treasury,  together  with  his 
fees,  and  shall  pay  to  the  county  treasurer  the  sum  dwected  hy 
the  wa/rTam;t  to  be  paid,  in  the  manner  required  by  law.  E, 
S.,  ch.  18,  sec.  69.  It  is  also  the  duty  of  the  town  clerk  to 
calculate  and  carry  out  the  total  amount  of  all  taxes  in  the 
tax  roll  (Tay.  Stats.,  410;  Laws  of  1868,  ch.  130,  sec.  31); 
and  sec.  33  of  the  act  last  cited  prescribes  the  form  of  the 
warrant.  The  warrant  is  a  writ  or  process  within  the  mean- 
ing of  the  constitution,  and  judicial  in  its  nature.  Sprague 
V.  Birohurdy  1  Wis.,  457.  The  findings,  therefore,  show  a  di- 
rect violation  of  duty  on  the  part  of  the  town  treasurer. 
The  warrant  being  regular  on  its  face,  the  law  would  have  ex- 
tended to  the  treasurer,  if  he  had  executed  it,  the  same  pro- 
tection that  is  given  to  ministerial  oflScers  executing  judicial 
process.  1  Wis.,  457.  The  court  assumes  that  the  town 
treasurer  has  a  right  to  make  the  computations  which  the  law 
directs  the  clerk  to  make.  Counsel  for  defendants  appealed 
to  the  equitable  powers  of  the  court  to  compute  the  amount 
of  the  town  tax,  and  to  amend  the  warrant  to  agree  with  its 
computation.  But  the  court  disowned  the  right,  and  con- 
ferred it  upon  a  ministerial  oflScer.  Can  a  ministerial  oflScer 
set  up  a  mistake  of  a  judicial  officer  as  an  excuse  for  a  viola- 
tion of  the  plain  letter  of  the  law?    If  the  warrant  annexed 
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to  the  tax  roll  can  be  amended,  the  amendment  should  be 
made  by  the  town  clerk.    Blackw.  T.  T.  (4th  ed.),  395,  397. 

Semry  N.  Setzer,  for  respondent: 

The  conclusion  of  the  trial  court  that  the  town  treasurer 
was  not  concluded  by  the  erroneous  sum  of  $4,238.32,  inserted 
in  the  warrant  by  mistake  of  the  town  clerk,  but  that  he  had 
the  right  to  retain  the  larger  sum  of  $5,304.26,  which  had 
been  actually  levied  for  town  and  local  purposes,  is  clearly  a 
proper  construction  of  the  law  of  this  state.  After  paying 
over  the  state  tax  to  the  county  treasurer,  the  town  treasurer 
must  retain  in  his  hands  the  local  taxes  levied  for  the  use  of  the 
town  and  for  local  purposes.  Winchester  v.  TozeVy  24  Wis.,  312 ; 
Wolff  V.  Stoddardy  25  id.,  503.  He  is  required  to  take  charge 
of  "  all  moneys  belonging  to  the  town,  or  which  are  by  law  re- 
qtiired  to  be  paid  in  to  the  town  treasury,"  and  to  give  a  bond 
(different  from  that  here  sued  on)  that  he  will  faithfully  ac- 
count to  the  town  supervisors  for  all  moneys  which  shall  come 
into  his  hands  (R.  S.,ch.  15,  sees.  86,  87);  he  is  liable  on  this 
bond  for  failure  to  pay  over  all  school  moneys  levied  and  col- 
lected upon  the  taxable  property  of  the  town  (R.  S.,  ch.  23, 
sec.  95),  and  also  for  highway  money  and  poor  funds  collected 
and  in  his  hands;  and  after  collecting  moneys  levied  in  the 
town  for  local  taxes,  if  he  had  paid  them  over  to  the  county 
treasurer  without  the  order  of  the  town  or  its  officers  (ch.  15, 
sec.  87),  he  would  have  been  liable  on  his  bond  to  the  town 
Bupervisors,  and  the  mistake  of  the  town  clerk  would  be  no 
defense.  The  town  clerk  cannot  have  power  to  deprive  the 
town  of  funds  lawfully  levied  for  local  purposes,  by  entering, 
either  by  mistake  or  fraud,  an  erroneous  amount  in  the  war- 
rant as  the  sum  to  be  retained  by  the  town  treasurer.  Such 
a  doctrine  would  place  a  town  at  the  mercy  of  its  clerk,  and 
would  compel  the  tax  payers  of  one  town  to  contribute  to  the 
county  funds  far  beyond  the  amounts  contributed  by  other 
towns. 
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Ryan,  C.  J.  The  Btatute  makes  it  the  duty  of  the  town 
clerk  to  deliver  to  the  town  treasurer  a  copy  of  the  assessment 
roll  of  the  town,  with  the  several  amounts  of  the  several  taxes 
calculated  and  carried  out  in  separate  columns,  with  the  war- 
rant of  the  town  clerk  attached  thereto,  commanding  the  town 
treasurer  to  collect  the  tax.  The  warrant  sijecifies  the  amount 
of  state  tax  which  it  commands  the  town  treasurer  first  to  pay 
to  the  county  treasurer,  specifies  tlie  amount  of  town  tax 
which  it  commands  the  town  treasurer  to  retain;  commands 
the  town  treasurer  to  pay  the  balance  of  tax  collected  to  the 
county  treasurer;  and  commands  the  town  treasurer  to  make 
return  of  the  warrant  with  the  tax  roll  to  the  county  treasurer. 
Ch.  18,  R  S.,  sees.  60,  61;  ch.  130  of  1868,  sees.  81,  33. 

It  appears  by  the  finding  of  the  court  below,  that  there  were 
discrepancies  between  the  warrant  proper  aiKi  the  tax  roll 
proper.  The  several  items  of  state  tax  carried  out  in  the  tax 
roll,  if  added  together,  appeared  to  exceed  the  amount  of  state 
tax  specified  in  the  warrant  proper;  and  the  several  items  of 
town  tax  in  the  tax  roll,  to  exceed  the  amount  of  town  tax 
specified  in  the  warrant  proper.  These  discrepancies  were  ap- 
parent, by  mere  addition  of  the  items  in  the  tax  roll,  on  the 
face  of  the  warrant. 

But  the  town  treasurer  had  no  official  knowledge  where  the 
mistakes  were;  whether  in  the  sums  specified  in  the  warrant 
proper,  or  in  the  calculation  and  carrying  out  of  the  items  of 
tax  in  the  tax  roll.  Both  formed  part  of  the  process  which  it 
was  his  duty  to  execute,  were  of  equal  authority,  and  equally 
binding  on  him.  The  blunder  of  the  town  clerk  was  apparent, 
but  there  was  no  presumption  where  he  had  made  it. 

It  appears  by  the  finding  of  the  court  below  that  the  mis- 
takes were  in  the  sums  specified  in  the  warrant  proper,  and 
not  in  the  items  of  tax  carried  out  in  tlie  tax  roll.  This  was 
the  judicial  determination  of  the  court,  surely  within  its  au- 
thority in  a  proper  case.  But  the  town  treasurer  as  surely 
had  no  such  authority. 
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And  yet  this  is  precisely  what  he  undertook  to  do.  Hift 
office  was  purely  ministeriaL  His  sole  authority  was  to  exe- 
cute the  warranty  just  as  it  was  written.  He  had  no  jurisdic- 
tion to  investigate  mistakes  in  it  or  to  correct  them.  He 
wholly  mistook  the  nature  of  his  office,  its  powers  and  duties, 
when  he  assumed  to  do  so.  State  v.  Winn^  19  Wis.,  304; 
StaUv.  Biokter,  37  id.,  275. 

The  warrant,  just  as  written,  was  his  full  protection  against 
all  such  mistakes.  Sprague  v.  Birchard^  1  "Wis.,  457;  Mc- 
Lean V.  Cooky  23  id.,  364.  And  his  duty  was  to  execute  it 
as  he  received  it,  whether  the  amounts  in  one  place  were  too 
much  or  in  the  other  too  little.  For  this  he  was  not  respon- 
sible. BulVwinJcel  v.  Outtenbergy  17  Wis.,  583.  The  protec- 
tion and  the  duty  are  correlative:  both  limited  by  the  letter  of 
the  process. 

If  the  town  treasurer  had  discretion  to  disregard  the  sums 
specified  in  the  warrant  proper,  substituting  his  additions  of 
the  tax  roll,  he  had  equal  discretion  to  disregard  the  items  car- 
ried out  in  the  tax  roll,  and  reduce  them  to  correspond  with 
the  sums  specified  for  state  and  town  tax.  The  statute  entrusts 
no  such  discretion  to  town  treasurers.  They  are  not  at  liberty 
to  look  behind  their  process. 

It  would  be  an  intolerable  evil  if  ministerial  officers  could 
sit  judicially  on  valid  process  in  their  hands  for  execution,  and 
assume  authority  to  correct  mistakes  which  they  assume  to 
discover  in  them.  The  good  order  of  society  requires  that 
they  should  have  no  discretion  or  responsibility,  but  should 
obey  their  process  with  absolute  submission,  se(5ure  in  doing 
so.  And  whenever  they  substitute  judicial  discretion  for  min- 
isterial obedience,  they  mistake  their  authority  and  forego 
their  protection.    See  State  v.  Biehter,  mipra. 

Whatever  in  this  case  might  have  been  the  consequence  of 
the  town  treasurer's  obedience  to  his  process,  he  had  nothing 
to  do  with  it.  He  was  not  answerable  for  the  blunder  of  the 
town  clerk.    And  the  consequences  were  for  the  town  and  the 


Digitized  by  VjOOQIC 


834  SUPEEME  COUKT  OF  WISCONSIN, 

MoWilliams  vs.  Brookens. 

county  to  meet,  not  for  the  town  treasurer.  He  had  no  duty 
or  discretion  outside  of  his  process.  And  this  is  a  lesson 
which  ministerial  officers  cannot  learn  too  often  or  too  welL 

"We  must  therefore  reverse  the  judgment  in  favor  of  the 
respondent,  for  plain  violation  of  his  ministerial  duty.  The 
record  does  not  sufficiently  disclose  the  facts  to  say  what  the 
judgment  against  the  respondent  should  be.  We  therefore 
order  a  new  trial  in  the  court  below.  Duporvt  v.  DaviSy  35 
Wis.,  631. 

By  the  Cowrt. — Judgment  reversed. 


MoWilliams  vs.  Brookens. 

Land  Contract.    Wlien  vendor  excused  from  tendering  deed. 

Where  the  vendor  in  a  land  contract  is  able,  ready  and  wOIing,  at  the  proper 
time,  to  convey  the  land,  and  offers  to  do  so,  but  the  vendee  absolutely 
refuses  to  receive  a  deed  or  pay  any  part  of  the  purchase  money  as  agreed, 
the  vendor  may  maintain  an  action  on  the  contract  without  Having  actu- 
ally made  and  tendered  a  deed. 

APPEAL  from  the  Circuit  Court  for  Chant  County. 

The  complaint  alleges,  in  substance,  that  on  April  7,  1874, 
the  plaintiff  owned  and  possessed  certain  lands  in  Grant 
county,  and  on  that  day  he  made  with  the  defendant  a  con- 
tract in  writing  for  the  sale  of  the  land.  The  contract  is 
recited  in  full,  and  is  in  the  form  of  a  bond,  the  penalty  being 
$500,  and  the  condition  as  follows:  "The  condition  of  the 
above  bond  is  such  that,  whereas,  the  said  Isaiah  Mc  WU- 
liams  has  agreed  to  convey  to  the  said  Jeremiah  Brookens^  by 
a  good  and  sufficient  deed  of  warranty,  free  from  all  incum- 
brances, the  following  lands  [describing  them]  upon  the  fol- 
lowing terms:  Brookens  to  pay  the  sum  of  $4,000  by  Septem- 
ber 15th  next,  and  $4,250  on  or  before  five  years  from  September 
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15th  next,  with  ten  per  cent,  interest  annually  from  date. 
Said  Brookens  shall  execute  to  said  Mc  Williams  a  mortgage 
as  security  on  said  lands,  duly  signed  and  acknowledged  by 
himself  and  wife;  Brookens  to  have  possession  September  15, 
1874,"  etc.  It  is  further  alleged  that  the  plaintiff  "  has  at  all 
times  been  ready  and  willing  and  able  to  comply  in  all  things 
with  his  said  contract,  and  did  at  the  time  and  manner  speci- 
fied to  be  done  and  performed  by  him  in  and  by  the  said  con- 
tract, to  wit,  on  September  15,  1874,  offer  to  deliver  to  the 
defendant  a  good  and  suflScient  deed  of  all  said  land  so  bar- 
gained to  the  defendant,  and  did  offer  to  deliver  possession  of 
said  land  to  defendant,  and  did  then  and  there  demand  and 
offer  to  receive  from  the  defendant  the  said  first  payment  of 
$4,000,  and  a  mortgage  to  be  executed  by  the  defendant  upon 
said  lands  for  $4,250,  payable  at  the  time  and  manner  specified 
in  said  contract  to  be  made  by  defendant;  but  that  at  such 
time  and  place  the  defendant  absolutely  refused  to  receive  a 
deed  from  the  plaintiff  of  such  land  conveying  to  defendant  a 
good  and  perfect  title  in  and  to  said  land,  and  utterly  refused 
to  pay  to  plaintiff  any  moneys  towards  purchasing  said  land, 
and  to  execute  to  plaintiff  said  mortgage,  and  utterly  refused 
to  perform  each  and  everything  agreed  in  said  written  con- 
tract to  be  done  and  performed  by  him."  Special  damage  is 
alleged. 

The  defendant  demurred  to  the  complaint  for  insufficiency 
of  facts;  and  appealed  from  an  order  overruling  the  demurrer. 

The  cause  was  submitted  on  briefs. 

Geo.  C.  Ilazelton  and  Alexcmder  Provisj  for  appellant^ 
contended,  1.  That  by  the  terms  of  the  bond,  the  vendee's  cove- 
nant to  pay  was  dependent  upon  the  vendor's  covenant  to  con- 
vey. It  is  the  duty  of  courts  to  enforce  contracts  as  the 
parties  have  made  them,  if  unexceptionable,  and  not  to  make 
new  contracts.  Farmers^  L.  <&  T.  Co.  v.  Commercial  Ba/nkj 
15  Wis.,  424,  and  cases  cited;  Heath  v.  Van  Cott^  9  id.,  516. 
The  making  of  the  conveyance  was  a  necessary  precedent  act 
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to  the  execution  of  a  mortgage,  and  this  requirement  of  the 
bond  shows  the  intention  of  the  parties.  Kellogg  v.  Nelson^ 
5  Wis.,  129;  Kingstoih  v.  Preston^  1  Doug.,  690;  Powers 'o. 
Ware^  2  Pick.,  456;  Barruao  v,  Madariy  2  Johns.,  148;  Cwh- 
ningham  v.  Morrelly  10  id.,  205;  Gra/rU  v.  Johrvson^  1  Seld., 
247;  Van  Schaick  v.  Winne^  16  Barb.,  90.  2.  That  the  com- 
plaint should  therefore  have  alleged  execution  and  tender  of 
the  deed.  Kellogg  v,  Nel%on^  sfupra;  Bateman  v,  Johnson^ 
10  Wis.,  1;  Culverv.  Burgher^  21  Barb.,  324;  Bingham  on 
Sale  of  Eeal  Proj^crty,  733,  736,  737,  751;  Snow  v.  Johnson^ 
1  Minn.,  48;  Glazehrook  v.  Wordrowj  8  Term,  365;  Washing- 
ton  V,  Ogden^  1  Black,  456. 

Barber  dk  CleTnentson^  for  respondent: 

1.  It  was  not  necessary  for  the  plaintiff  to  actually  execute  a 
deed  after  his  offer  and  the  defendant's  refusal  to  comply  with 
the  contract.  Ifowland  v.  Zeachy  11  Pick.,  155;  Tinney  v. 
AsJiley^  15  id.,  552;  Carpenter  v.  Ilolcomhy  106  Mass.,  281; 
Coll  V.  Hall,  33  Yt.,  233;  Bank  of  Colv/mMa  v.  Hagnety 
1  Pet.,  455;  White  v.  Mann,  26  Maine,  361;  Chamberlain  v. 
Blacky  65  id.,  87;  Bellinger  v.  KittSy  6  Barb.,  273;  Stone  v. 
Spraguey  20  id.,  509;  Henry  v,  Raimaiiy  25  Pa.  St.,  354; 
Wheeler  v,  Garciay  40  N.  Y.,  584;  Hazard  v.  Lorvngy  10 
Cush.,  267;  Hanna  v.  Rateki/ny  43  HI.,  462;  Skinner  v. 
Tinker y  34  Barb.,  333;  SUngerland  v.  Morsey  8  Johns.,  474; 
Barker  v.  Parkenhorny  2  Wash.  C.  C,  142;  Crist  v.  Armour, 
34  Barb.,  378 ;  Va/upell  v.  Woodwardy  2  Sandf .  Ch.,  143 ;  JEver- 
ett  V.  Saltersy  15  Wend.,  474;  Warren  v.  Mavnsy  7  Johns.,  476; 
Hv/nter  v,  Warner y  1  Wis.,  147;  Wright  v.  Youngy  6  id., 
129;  2  Parsons  on  Con.,  677.  2.  By  the  contract,  the  $4,000 
was  to  be  paid  "  by "  September  16,  1874,  which  means  on 
or  before  that  date.  Coonley  v.  Andersony  1  Hill,  519.  The 
defendant  was  to  have  possession  on  that  day.  Delivery  of 
the  deed  after  that  time  might  have  been  suflScient.  The  pay- 
ment  might  be  considered  as  dependent  only  on  the  delivery 
of  possession,  which  the  plaintiff  offered  to  give  on  that  day. 
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2  Parsons  on  Con.  (5th  ed.),  529;  Pome  v.  Brawny  37  N.  Y., 
232;  Bailey  v.  Clay^  4  Eand.,  346. 

CoLK,  J.  The  objection  taken  to  the  complaint  is,  that  it 
states  no  canso  of  action.  It  is  said  that  the  conditions  in  the 
bond  or  agreement  sued  upon  are  concurrent  and  mutually 
dependent,  and  that  neither  party  can  maintain  an  action  for 
the  refusal  or  neglect  of  the  other  to  perform,  without  show- 
ing performance  or  its  equivalent  on  his  own  part;  and  that 
therefore  the  complaint  is  defective  in  substance  because  it 
does  not  show  that  a  deed  of  the  lands  sold  was  actually  exe- 
cuted in  due  form  by  the  plaintiff  and  tendered  to  the  defend- 
ant. The  question  then  is.  Does  the  complaint  show  a  suffi- 
cient performance  of  tlie  contract  by  the  plaintiff,  or  that'  he 
was  able,  ready  and  willing  to  perform  at  the  proper  time  and 
manner,  but  was  prevented  doing  so  by  the  act  of  the  defend- 
ant? 

It  is  in  substance  alleged  that  the  plaintiff  has  at  all  times 
been  ready,  willing  and  able  to  comply  with  his  contract,  and 
that  he  did,  on  the  15th  day  of  September,  1874,  offer  to  de- 
liver to  the  defendant  a  good  and  sufficient  deed  of  the  land 
sold,  and  did  offer  to  deliver  possession  of  the  premises,  and 
then  demanded  the  first  payment  of  $4,000;  but  that  the 
defendant  then  absolutely  refused  to  receive  a  deed  conveying 
a  perfect  title,  and  refused  to  pay  any  money  on  the  purchase. 
It  was  doubtless  the  right  of  the  defendant,  under  the  agree- 
ment, to  have  a  deed  conveying  a  good  title,  before  he  could 
be  called  upon  to  make  the  first  payment  or  execute  a  mort- 
gage. But  he  did  not  require  the  execution  and  delivery  of 
the  conveyance.  On  the  contrary,  when  the  plaintiff  offered 
to  deliver  to  him  a  proper  deed,  he  absolutely  declined  to . 
receive  it.  It  would  have  been  a  very  idle  act  for  the  plaint- 
iff, under  such  circumstances,  to  actually  execute,  acknowl- 
edge and  tender  a  deed,  in  view  of  the  peremptory  refusal  of 
the  defendant  to  accept  it.  The  law  requires  the  performance 
Vol.  XXXIX.— 22 
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of  no  such  useless  ceremony  in  business  transactions.  Prof. 
Parsons  lays  down  the  rule  on  tliis  question  as  follows: 
"Concurrent  promises  are  those  where  tlie  acts  to  be  per- 
formed are  simultaneous,  and  either  party  may  sue  tlie  other 
for  a  breach  of  the  contract,  on  showing,  either  tliat  ho  was 
able,  ready  and  willing  to  do  this  act  at  the  proper  time  and 
in  the  proper  way,  or  that  he  was  prevented  from  doing  it,  or 
being  so  ready  to  do  it,  by  the  act  or  default  of  the  other  con- 
tracting party."  2  Parsons  on  Contracts,  677;  Howland  v. 
Leachj  11  Pick.,  151;  Tinney  v.  Ashley j  15  id.,  546;  Carpenr- 
ter  V.  Holcotnb^  105  Mass.,  280.  Within  the  doctrine  of  these 
cases,  if  the  plaintiff  was  able,  ready  and  willing  to  perform 
the  contract  on  his  part  when  he  offered  to  deliver  a  sufficient 
deed,  which  the  defendant  refused  to  receive,  this  was  equiva- 
lent to  tender  of  full  performance.  By  the  act  of  the  defend- 
ant he  was  relieved  from  the  necessity  of  actually  executing 
and  tendering  a  deed.  "  Readiness,  within  the  meaning  of  the 
rule,  does  not  require  full  and  complete  preparation  at  the 
moment  when  the  offer  is  made."  Carpenter  v.  Solcombj 
svpra.  The  plaintiff  was  not  bound  to  make  out  and  tender 
a  deed  when  the  defendant  had  declined  to  accept  it. 

Tliere  is  nothing  in  the  case  of  Batemxin  v.  Johnson^  10 
Wis.,  1,  in  conflict  with  those  views.  That  was  an  a(jtion 
upon  a  contract  for  the  sale  and  conveyance  of  real  estate, 
brought  by  the  vendee  against  the  vendor.  The  defense  was, 
that  a  good  and  sufficient  deed  of  the  premises  was  tendered 
the  plaintiff  before  the  commencement  of  tlie  suit,  which  was 
refused.  This  was  held  to  be  a  complete  defense.  In  other 
words,  it  appeared  from  the  answer  that  there  liad  been  no 
breach  of  the  contract  on  the  part  of  the  vendor. 

We  think  the  demurrer  in  this  case  was  properly  overruled, 
and  the  order  must  therefore  be  affirmed. 

By  the  Cov/rt.  —  Order  affirmed. 
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Perbt  vs.  Williams. 
Bights  and  liahUUies  of  receiptor  far  prcperty  seized  on  process. 

1.  The  receiptor  of  property  seized  on  process  is  not  liable  to  the  officer  for 

nondelivery  of  tlie  property  to  him  on  demand,  nnless  the  officer  is  liable 
to  some  one  for  his  failiure  to  hold  or  sell  the  property  on  his  process;  and 
this  doctrine  is  applicable  where  such  property  belongs  to  the  receiptor. 

2.  Under  circumstances  which  estop  the  receiptor  to  deny  his  liability  to  the 

offic^j:  for  the  property  covered  by  the  receipt,  the  officer  is  liable  to  ac- 
count to  the  creditor  for  such  property. 

3.  If  the  receiptor  conceals  from  the  officer  his  ownership  and  suffers  the 

goods  to  be  seized  as  property  of  the  defendant  (thus  preventing,  per- 
haps, a.  levy  upon  other  property),  he  is  estopped  from  claiming  the 
goods  as  his  own  when  sued  on  the  receipt;  but  where  the  receipt  does 
not  admit  that  the  defendant  in  the  process  is  owner  of  the  goods,  ai^d 
the  receiptor  at  the  time  asserts  ownership  in  himself,  he  is  not  estopped 
from  setting  up  such  ownership  as  a  bar  to  an  action  upon  the  receipt. 

APPEAL  from  the  Circnit  Court  for  Green  Lake  County. 

Action  upon  an  instrument  in  writing  signed  by  the  de- 
fendant, of  which  the  following  is  a  copy: 

"  Mackford,  Sept.  12,  1874.  Eeceived  of  C.  W.  P&rryy 
constable,  twenty  bushels  of  timothy  seed,  the  same  as  taken 
on  an  execution  in  favor  of  R.  P.  Smith,  the  same  now  being 
on  the  premises  of  Owen  Williams,  which  I  agree  to  deliver 
to  said  Perry  on  demand,  and  the  said  seed  taken  on  an  exe- 
cution against  Patrick  McGary."  Due  demand  of  the  prop- 
erty thus  receipted  for,  made  before  this  action  was  commenced, 
and  the  refusal  of  the  defendant  to  deliver  the  same  to  the 
plaintiff,  are  alleged  in  the  complaint  and  were  proved  on  the 
trial. 

The  answer,  in  addition  to  a  general  denial,  alleges  that  de- 
fendant was  the  owner  of  the  seed  when  such  levy  was  made,  and 
has  never  parted  with  his  title  thereto,  and  that  such  instrument 
was  executed  at  plaintiff^s  request  and  for  his  accomodation, 
with  no  waiver  of  legal  rights,  but  with  a  claim  of  ownership 
in  the  defendant. 
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The  action  was  commenced  before  a  justice  of  the  peace,  and 
removed  to  the  circuit  court  by  appeal.  On  the  trial  in  that 
court,  it  seems  to  have  been  conceded  tliat  plaintiff  was  a  con- 
stable when  the  receipt  was  given,  and  was  then  acting  under 
regular  and  valid  process.  Defendant  offered  to  prove  that 
when  he  gave  the  receipt  he  was  the  owner  of  the  seed  and 
then  declared  his  ownership  thereof,  and  that  ho  gave  the 
same  at  plaintiff's  request  and  for  his  accomodation,  as  alleged 
in  the  answer.  The  court  rejected  the  testimony,  holding 
that  defendant  was  estopped  by  the  receipt,  and  directed  a 
verdict  for  the  plaintiff  for  the  amount  of  the  execution,  which 
was  less  than  the  value  of  the  seed.  A  new  trial  was  denied, 
and  judgment  entered  upon  the  verdict;  and  the  defendant 
appealed. 

The  cause  was  submitted  on  briefs. 

Hunals  cfe  Lane^  for  appellants: 

1.  Evidence  that  the  oflBcer  was  not  misled  should  have 
been  received,  as  there  would  be  no  estoppel  in  that  case. 
2  Hill,  219;  5  Denio,  157;  6  K  T.,  236;  7  id.,  253,  644;  9 
id.,  616;  10  id.,  402;  16  id.,  633;  12  Abb.  Pr.,  K  S.,  289;  51 
Barb.,  208;  34  N.  T.,  24;  10  Wis.,  443;  12  id.,  466;  36  id., 
439;  43  N.  T.,  283;  42  id.,  443;  Dezell  v.  Odell,  3  Hill, 
215.  An  estoppel  is  created  only  where  an  act  is  done  with 
the  intent  to  influence  the  conduct  of  another,  and  has  had 
that  effect,  and  that  other  has  parted  with  some  right  upon  the 
faith  of  that  act.  PicTcard  v.  SearSj  6  Ad.  &  EL,  469. 
2.  It  is  held  in  Heath  v,  Keyes^  35  Wis.,  668,  and  in  27  id., 
521,  that  a  receipt  given  to  the  officer  does  not  estop  the  party 
from  showing  that  the  property  was  exempt  and  holding  it  as 
such. 

F.  JTdmiltofij  for  respondent: 

1.  There  was  a  valid  consideration  for  the  receipt,  and  it 
was  competent  for  the  officer  to  take,  and  for  the  defendant  to 
give,  such  an  undertaking.  Cornell  v.  Dakm,  38  N.  Y., 
253;  Acker  v.  Burrall,  21  Wend.,  605;  S.  C.y  23  id.,  606 
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2.  Defendant  was  estopped  by  liis  receipt  from  setting  up  or 
proving  that  the  property  was  his  own.  Cornell  v.  Daki/n, 
and  Acker  v,  Burrall^  mipra;  Dezell  v.  Odell^  3  Hill,  215; 
People  V.  Seeder  J  25  N.  T.,  302;  Bursley  v.  Hamilton^  15 
Pick.,  40;  Morrison  v.  Blodgettj  8  K  H.,  238;  Terry  v. 
AlUs^  20  Wis.,  32.  3.  No  evidence  in  respect  to  any  alleged 
frand  on  plaintiffs  part  should  have  been  received,  as  no  fraud 
is  alleged  in  the  answer.  The  acts  relied  on  as  fraudulent 
should  be  specifically  stated.  Dickerman  v.  Bovmiom^  14 
Wis.,  388;  Gill  v.  liice,  13  id.,  49;  Gregory  v.  Jffarty  7  id.y 
532.     • 

Lyon,  J.  Main  v.  Belly  27  Wis.,  517,  and  BTeath  v.  Keyes^ 
35  id.,  668,  were  actions  by  a  sheriff  and  constable  or  village 
marshal,  respectively,  against  the  receiptors  of  property  seized 
by  such  officers  on  attachments  or  executions.  In  both  cases 
it  appeared  that  the  property  was  allowed  by  the  receiptors 
to  remain  in  the  hands  of  the  debtors,  and  was  exempt  from 
seizure  on  such  processes;  that  the  exemption  was  claimed 
when  the  seizures  were  made  and  receipts  given;  and  that 
the  officers  were  not  liable  over  to  any  party  interested,  on 
account  of  such  seizures.  Under  those  circumstances  it  was 
held  that  the  receiptors  were  not  liable  to  respond  in  damages 
for  the  nondelivery  of  the  property  to  the  officers.  To  the 
same  effect  is  the  case  of  ConnaugJUon  v.  SandSy  32  Wis.,  387. 
See  also  the  cases  cited  in  Main  v.  Bell. 

The  principle  of  law  upon  which  these  cases  were  decided, 
is,  that  although  the  receiptor  agrees,  in  terms,  to  deliver  the 
property  seized  to  the  officer,  yet  the  obligation  to  do  so  is 
not  absolute  in  all  cases  and  under  all  circumstances.  The 
officer  can  enforce  the  agreement  to  deliver  the  property,  or 
recover  damages  for  a  breach  of  it,  only  when  that  is  neces- 
sary to  enable  him  to  answer  his  obligations  to  some  party 
having  an  interest  in  such  seizure.  If  the  officer  is  not  liable 
to  any  one  because  of  his  failure  to  hold  or  sell  the  property 
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on  liis  process,  the  receiptor  is  not  liable  to  the  officer  for  non- 
delivery thereof  to  him. 

This  principle  has  been  applied  in  many  cases  where  the 
goods  seized  and  receipted  for  were  not  the  property  of  the 
debtor  but  of  a  stranger,  and  tlie  receiptor  has  delivei-ed  them 
to  tlie  real  owner.  Judge  Stoey,  in  his  work  on  bailments, 
states  the  rule  and  its  application  to  such  cases  as  follows: 
"  If  the  officer  has  wrongfully  attached  the  goods  of  a  tliird 
person,  as  the  property  of  tlie  debtor,  and  has  bailed  them, 
the  bailee  may,  by  a  delivery  of  them  to  the  true  owner,  protect 
himself;  for  by  such  redelivery  the  officer  will  be  discharged 
from  any  liability  for  the  goods  to  the  creditor  and  debtor 
and  the  real  owner."  §  132.  To  this  proposition  the  learned 
author  cites  the  following  cases  :  Learned  'o.  Bryant^  13 
Mass.,  224;  Dewey  v.  Field,  4  Met.,  383;  Fisher  v.  BaHlett, 
8  Greenl.,  122;  Burt  v.  Perkins,  9  Gray,  317;  to  which  may 
be  added  Hcuyes  v.  Kyle,  8  Allen,  300 ;  Shumway  v,  Carpervter, 
13  id.,  68;  Lewis  v.  Webber,  116  Mass.,  450. 

It  is  quite  true  that  there  are  cases  which  seem  to  hold  a 
contrary  doctrine.  Cornell  v.  Dahin,  38  K".  Y.,  253,  to  which 
reference  is  made  in  Main  v.  Bell,  supra,  is  one  of  these. 
But  the  weight  of  authority  seems  to  support  the  doctrine 
laid  down  by  Judge  Stoey. 

We  think  the  same  doctrine  is  applicable  where  the  goods 
receipted  for  belong  to  tlie  receiptor.  If,  in  the  present  case, 
the  property  for  which  the  receipt  was  given  belongs  to  the 
defendant,  the  creditor  lias  no  right  of  action  against  the 
officer  for  failing  to  sell  the  same  on  the  execution.  Should 
the  creditor  sue  the  officer  for  neglecting  to  satisfy  the  execu- 
tion out  of  such  property,  the  latter  can  defeat  the  action  by 
showing  that  the  property  did  not  belong  to  the  debtor. 
Fisher  v.  Bartlett,  8  Greenl.,  122;  Fuller  v.  Holden,  4  Mass., 
498  ;  Tyler  v,  Ulmer,  12  id.,  163.  Neither  has  the  defendant 
in  the  execution  any  right  of  action  against  the  officer;  for  he 
has  not  been  deprived  of  his  property  or  in  any  manner  inter- 
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fered  with.  Tliere  are  cases  in  which,  although  the  property 
receipted  for  was  exempt  from  seizure,  or  belonged  to  the 
receiptor  or  a  third  person,  the  receiptor  has  been  held  liable 
on  the  principle  of  estoppel.  It  is  believed  that  those  cases 
were  correctly  decided,  and  that  they  are  not  exceptions  to 
the  general  rule  above  stated.  If  the  circumstances  are  such 
that  the  receiptor  is  estopped  to  deny  his  liability  to  the  ofBcer 
for  the  property  covered  by  his  receipt,  it  seems  clear  that  the 
creditor  may  insist  that  the  oflBcer  shall  enforce  his  levy,  and 
that  the  latter  is  liable  to  account  to  the  creditor  for  the  goods 
seized;  and  hence  that  the  case  is  not  within  the  rule  which 
releases  the  receiptor  from  liability.  On  this  subject  of  estoppel 
in  such  eases,  we  can  do  no  better  than  to  quote  a  section  from 
Drake  on  Attachments,  inserting  therein  the  authorities  cited 
in  the  notes  to  such  section: 

"  §  392.  But  as  between  him  [the  receiptor]  and  the  oflScer, 
in  an  action  by  the  letter  on  the  receipt,  where  the  receipt  ad- 
mits the  goods  to  be  the  defendant's  or  to  have  been  attached 
as  his,  it  has  been  repeatedly  held  that  the  bailee  is  estopped 
by  the  receipt  from  setting  up  property  in  himself.  Johns 
V.  Churchy  12  Pick.,  557;  Robinson  v.  Mansfield^  13  id.,  139; 
BuTsley  v.  Hamilton^  15  id.,  40;  Dewey  v.  Fields  4  Met,  381; 
Savjyer  v.  Mason^  19  Maine,  49;  Penolscot  Boom  Co.  v.  WU- 
kins^  27  id.,  345;  Barron  v.  Cohleigh^  11  N.  H.,  557;  Drew  v. 
Lwermore^  40  Maine,  266.  And  in  New  York  it  was  so  ruled 
in  a  case  where  the  receipt  contained  no  such  admission,  but 
simply  an  acknowledgment  of  having  received  the  property, 
and  a  promise  to  redeliver  it  at  a  certain  time  and  place. 
Dezell  V.  Odell^  3  Hill,  215.  Later  cases,  however,  qualify 
this  general  rule.  While  it  is  conceded  on  all  hands  that  a 
receiptor  who  conceals  from  the  officer  his  ownership  of  the 
property,  and  suffers  it  to  be  attached  as  the  defendant's, 
thereby  preventing  the  officer,  perhaps,  from  attaching  other 
property,  is  precluded,  when  sued  on  the  receipt,  from  setting 
tip  property  in  himself  ;  yet,  it  is  considered  to  be  materially 
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diflferent  where  he  makes  known  to  the  oflScer,  at  the  time  of 
the  attachment,  that  the  property  is  liis,  and  not  the  defend- 
ant's. In  such  case  it  is  held  in  Massachusetts  that  the  bailee 
may  set  up  property  in  himself,  not  as  a  bar  to  the  action, 
but  as  showing  the  oflScer  entitled  only  to  nominal  damages 
{Buraley  v.  Hamilton^  15  Pick.,  40);  while  in  Vermont  and  in 
California  it  is  considered  to  constitute  a  full  defense.  Adams 
V.  Fox,  17  Vt.,  361 ;  Bleven  v.  Freer,  10  Oal.,  172.  See  Jones 
V.  Gilbert,  13  Conn.,  507.  And  in  New  Hampshire  it  was 
held  that  the  giving  of  a  receipt  for  the  property  by  the 
owner  of  it  is  no  bar  to  an  action  of  trespass  by  him  against 
the  attaching  oflScer.    Morse  v.  Hurd,  17  N.  H.,  246." 

In  the  present  case  it  is  alleged  in  the  answer,  in  substance 
(as  we  understand  it),  that  when  the  receipt  was  given  the 
defendant  asserted  his  ownership  of  the  property.  Wc  find 
no  element  of  estoppel  in  the  case.  It  is  not  admitted  in  the 
receipt  that  the  debtor  was  the  owner  of  the  property,  and 
the  record  fails  to  show  that  the  defendant  has  made  any 
admission  or  done  any  act  which  estops  him  from  asserting 
that  he  is  the  owner  of  the  property. 

We  conclude,  therefore,  that  the  case  is  within  the  general 
rule  above  stated,  and  that  it  is  competent  for  the  defendant 
to  show,  in  bar  of  the  action,  that  he  was  the  owner  of  the 
property  and  asserted  such  ownership  wlien  the  receipt  was 
given.  Because  he  was  not  permitted  to  do  so,  the  judgment 
of  the  circuit  court  must  be  reversed,  and  the  cause  remanded 
for  a  new  trial. 

By  the  Court.  —  So  ordered. 
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Lawe  vs.  Hyde. 

Equity:  Ejectment:  Pleading:  Practice.  (1)  Forfeitures  not  enforce' 
able  in  equity,  (2,  3)  Suit  in  equity  changed  to  ejectment  by  consent, 
(4)  Special  complaint  in  ejectment  setting  out  plaintiff's  title,  (5)  Lack- 
ing averments  supplied  here  by  stipulation,  (6)  Countebclaih  in 
ejectment  for  release  of  plaintiff's  claim  of  title,  (1)  Demubreb  to 
counterclaim  goes  back  to  complaint. 

Deed.  (8)  Omission  of  grantee's  name  immediately  after  words  of  grant, 
how  cured,  (9, 10)  Condition  subsequent  irregularly  inserted.  (11, 12) 
Condition  subsequent  construed. 

1.  A  proceeding  in  equity  to  enforce  a  forfeiture  cannot  be  sustained. 

2.  A  suit  in  equity  may  be  changed  into  an  action  at  law  by  consent. 

Whether  such  a  change  can  be  otherwise  made,  is  a  question  not  raised 
l^  the  record  in  this  case. 
8.  Where  it  was  impossible  to  decide  the  cause  on  the  merits  while  the  record 
presented  it  as  a  suit  in  equity,  and  both  parties  had  fully  argued  the 
merits,  and  were  desirous  of  a  decision  thereon,  this  court  reserved  its 
judgment  upon  the  merits  long  enough  to  give  them  an  opportunity  to 
amend  the  record,  by  stipulation  or  otherwise,  so  that  the  action  might 
stand  as  one  in  cgectment. 

4.  The  statute  (ch.  141,  sec.  4,  R.  S.),  though  it  does  not  require  the  com- 

plaint in  ejectment  to  set  out  the  plaintiff's  title,  does  not  prohibit  special 
complaints  in  that  form;  and  it  seems  a  proper  form  where  the  rights  of 
the  parties  depend  wholly  upon  questions  of  construction  for  tlie  court. 

5.  A  stipulation  of  the  parties  having  been  filed  in  this  court,  that  this  action 

should  stand  as  one  of  ejectment  by  the  plaintiff  therein  against  the  de- 
fendant, this  court  holds  the  stipulation  as  supplying  any  missing  formal 
averments  required  by  the  statute  in  complaints  of  that  character,  and 
treats  the  complaint  as  a  special  complaint  in  ejectment  setting  out  the 
plaintiff's  titie. 

6.  Defendant  in  ejectment  cannot,  generally,  set  up  a  counterclaim  resting 

on  his  legal  titie,  for  a  release  to  him  of  plaintiffs  claim  of  titie,  which 
the  answer  alleges  to  be  void  on  its  face,  and  without  color  of  right. 
Jarvis  v.  Peck,  19  Wis.,  74,  distinguished. 

7.  Under  the  statute,  a  counterclaim  in  the  answer  is  b,  pleading  to  the  com- 

plaint;  and  where  the  latter  discloses  want  of  jurisdiction,  or  faSh  to 
state  a  cause  of  action,  a  demurrer  to  a  counterclaim  goes  back  to  the 
complaint. 

8.  The  omission  of  the  grantee's  nanie  immediately  after  the  operative  words 
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of  grant  in  a  deed,  is  cured  by  the  habendum  to  him  (by  his  name),  his 
heirs  and  assigns. 
9.  Though  conditions  regularly  follow  the  habendum  j  they  are  good  in  any 
other  place. 

10.  A  deed,  after  the  words  of  grant  and  a  description  of  the  premises  by 

metes  and  boimds,  contained  words  expressive  of  a  condition  subsequent, 
followed  by  tlie  words  "  together  with  all  and  singular  the  hereditaments 
and  appurtenances,"  etc.,  and  these  followed  by  the  habendum.  Held, 
that  it  was  a  good  conveyance  in  fee  on  condition  subsequent. 

11.  At  the  date  of  said  conveyance,  the  Lawrence  Institute  (since  Lawrence 

Universitj-)  was  incorporated  to  be  ''located''  within  certain  limits, 
which  included  the  land  conveyed,  at  such  place  as  tlie  trustees  of  the 
corporation  should  select,  and  to  be  "  erected  on  a  plan  sufficiently  ex- 
tensive," etc.  Plaintiff  deeded  thirty-one  acres  in  section  26,  town  21 
north,  i-ange  17  east,  to  one  L.,  liis  hen's  and  assigns  forever,  **for  the 
consideration  of  one  dollar,  for  the  benefit  of  Uie  Lawrence  Institute," 
with  the  condition,  tliat  said  Institute  **sliaU  be  mahiiaimd  on  section 
26,  as  above  described,  and,  in  case  of  failure  or  removal,  tl\e  said  land 
shall  revert  back  "  to  the  grantor,  or  to  his  heins  or  a^ssigns.    Held: 

(1)  Tliat  this  condition,  as  one  to  defeat  the  estate,  is  to  be  construed 
stnctli/,  and  is  satisfied  by  the  selection  and  continued  use  of  ani/  part  of 
said  section  26,  as  the  site  of  the  structures  of  tiio  university,  and  doo3 
not  requu^  them  to  be  located  and  maintained  on  tiie  land  conveyed. 

(2)  That  the  fact  of  the  conveyance  being  made,  in  terms,  *' for  the 
he^iefit  "  of  said  miivei*sity,  does  not  imply  that  the  land  conveyed  is  to 
be  occupied  by  it;  but  merely  that  such  laud  is  to  be  used  for  the  adcan^ 
tage  of  tiie  institution,  by  occupying,  renting,  selling  or  otherwise. 

(3)  Tliat  a  sale  and  conveyance  of  a  portion  of  tiie  land  by  the  uni- 
versity does  not  work  a  forfeitiwe  of  tiie  titie. 

12.  It  appearing  that  the  university  is  maintained  vJn  a  part  of  the  land  so 

conveyed  by  phuntifl',  qtiwre  whether  tiie  sale  by  it  of  the  other  part 
would  be  a  breach,  and  work  a  forfeiture,  even  if  the  condition  were  that 
Buoh  imivorsity  should  be  mauitainDd  on  the  land  conveyed. 

APPEAL  from  tlie  Circuit  Court  for  Outagamie  County. 

The  complaint  in  this  action  alleged,  in  substance,  that  on 
or  about  August  3,  1848,  '^  The  Lawrence  LTniversity  of  Wis- 
consin "  "  proposed  to  erect  and  maintain  at  Appleton  a  collegi- 
ate institute,  and  the  plaintiff,  being  interested  in  the  growth 
of  Appleton,  made  a  donation  of  certain  lands  to  said  uni- 
versity, for  the  objects  and  purposes  of  said  institution,  and 
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for  no  other,  and  upon  the  condition  that  such  lands  were  not 
and  ehonld  not  become  the  absolute  property  of  said  nnivers- 
ity,  to  be  sold  or  transferred  as  it  might  see  fit,  or  to  be  used 
for  such  purposes  as  it  might  see  fit  or  desire  for  its  interest; 
that  it  was  understood  and  agreed  that  when  such  nnivei"sity 
shoiild  cease  to  use  such  lands  for  the  purpose  of  a  collegiate 
institution  exclusively,  and  should  sell  or  dispose  of  the  same 
or  auy  part  thereof  for  other  purposes,  such  lands  should  re- 
vert to   the  plaintiff;   that,  in  pursuance   of    such  arrange- 
ment, the  plaintiff,  on  the  3d  of  August,  1848,  executed  a  deed 
to  Amos  A.  Lawrence,  whereby  he  conveyed  said  lands  in  trust 
and  for  the  benefit  of  said  university,  in  consideration  of  one  dol- 
lar; that  in  making  such  deed  an  ordinary  printed  form  was  used 
or  copied  from,  and  in  the  deed  was  inserted  in  writing  the  fol- 
lowing conditions :  "  The  above  donation  is  made  on  conditions 
that  '  The  Lawrence  Institute  of  Wisconsin '  shall  be  main- 
tained on  section  26  as  above  described,  and  in  case  of  failure 
or  removal  the  said  land  shall  revert  back  to  said  Lcuwe^  or  to 
his  heirs  or  assigns; "  that  the  persons  acting  for  the  said  uni- 
versity and  for  the  plaintiff  at  the  time  of  the  execution  of  said 
deed,  were  not  sufficiently  versed  in  law  to  insert  the  proper 
conditions  in  the  deed,  and  by  mutual  mistake  the  same  did 
not  truly  and  fully  express  the  intent  and  meaning  of  the  par- 
ties; that  said  deed  should  have  contained  a  condition  that 
aaid  lands  were  conveyed  for  the  benefit  of  Lawrence  Univers- 
ity, for  the  purpose  of  a  college  and  university,  and  for  no 
other  purpose,  and  in  case  the  same  shoxdd  be  used  for  other 
purposes,  or  sold  by  the  defendant  Lawrence  or  said  university, 
such  deed  should  become  null  and  and  void,  and  such  land 
should  revert  to  the  plaintiff;  that  on  the  5th  of  August,  1874, 
said  xmiversity  sold  to  the  defendant  Hyde  about  twenty  acres 
of  said  lands,  and  that  Hyde  received  a  conveyance  of  the 
Bame,  well  knowing  the  equities  of  tlie  plaintiff,  and  had  en- 
tered into  possession  of,  and  was  about  to  sell  the  same  for 
purposes  of  speculation  in  lots,  to  a  large  number  of  persons  j 
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and  that  the  Lawrence  University  liad  wholly  abandoned  the 
said  land  so  conveyed,  for  college  nses,  and  had  wholly  ceased 
to  maintain  said  institute  thereon,  and  the  said  Amos  A.  Law- 
rence was  about  to  ratify  the  conveyance  to  the  said  Hyde. 
Prayer,  for  an  injunction  restraining  Hyde  from  selling  said 
lands,  and  for  the  judgment  of  the  court  correcting  the  deed  to 
Lawrence  and  establishing  the  title  of  the  plaintiff  to  said 
lands. 

Hyde  answered  that  he  had  become  the  absolute  owner  of 
said  lands  by  the  deed  named  in  the  complaint;  that  he  had 
purchased  the  same  without  notice  of  the  plaintiff's  equities, 
and  had  paid  a  large  part  of  the  consideration,  and  given  his 
note  for  the  balance;  and  that  he  had  contracted  to  sell  a  large 
portion  of  said  lands.  He  also  set  up  the  statute  of  lim- 
itations as  a  defense  to  so  much  of  the  complaint  as  sought  a 
reformation  of  the  deed;  and,  by  way  of  counterclaim,  set  up 
at  length  his  own  title,  and  alleged  that  plaintiff  wrongfully 
claimed  title  to  said  lands,  and  had  brought  suit  to  recover 
them,  creating  a  cloud  upon  his  title,  and  asked  that  plaintiff 
be  adjudged  to  release  to  him  all  claim  thereto,  etc. 

The  granting  clause  of  the  deed  to  Lawrence  was  in  the  fol- 
lowing words :  "  That  the  said  parties  of  the  first  part  give  and 
convey  for  the  consideration  of  one  dollar,  for  the  benefit  of 
the  Lawrence  University,  to  his  heirs  and  assigns  forever,  all 
that  piece  or  parcel  of  lands,"  etc. 

The  plaintiff  demurred  to  the  counterclaim  for  insuflSciency 
of  facts;  and  from  an  order  sustaining  the  demurrer,  the  de- 
fendant Hyde  appealed. 

Gerrit  T.  Thom^  for  appellant: 

1.  All  the  facts  necessary  to.  bring  this  case  within  sec.  29, 
ch.  141,  E.  S.,  are  stated  in  the  counterclaim.  WaU  «?.  Gtos- 
venoTy  31  Wis.,  682.  The  coimterclaim  is  substantially  an  ac- 
tion quixi  timetj  and,  without  the  statute,  a  bill  in  equity 
would  lie  when  the  party  is  not  in  a  position  to  force  one 
claiming  adverse  title  into  a  court  of  law  to  try  its  validi- 
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ty.  Moran  v.  Palmer^  13  Mich.,  368;  Alton  Marine  cfe  Fire 
In%.  Co,  V,  Buckmastery  13  111.,  201.  2.  Conditions  subse- 
quent, which  tend  to  avoid  estates,  are  not  regarded  with  jEa- 
vor,  and  are  strictly  construed  as  against  the  lessor  or  grantor. 
Jackson  v.  SHvemml^  15  Johns.,  278;  Li/vvngatonv.  Stickles^ 
7  Hill,  253;  HadUy  v.  BadUy  Wfg  Co.,  4  Gray,  140;  12 
Barb.,  440;  27  Miss.,  203;  49  111.,  426.  3.  Evidence  would 
not  be  received  of  the  nonpayment  of  a  nominal  considera- 
tion for  the  purpose  of  destroying  the  deed.  The  words  of 
the  deed  were  effectual  as  a  bargain  and  sale.  BarJc  of  IT.  S. 
V.  Housm/in,  6  Paige,  526;  Meriam  v.  Harsen,  2  Barb.  Ch., 
232;  Wood  v.  Chapin,  13  N.  Y.,  509;  Lynch  v.  Zimngstony 
6  id.,  422;  Zong  Island  B.  B.  Co.  v.  Conklin,  29  id.,  572. 
4.  The  true  construction  of  the  condition  is,  that  a  building 
for  educational  purposes,  to  be  used  as  such  under  the  aus- 
pices of  the  Lawrence  Institute,  should  be  built  and  main- 
tained;  and  the  bona  Jide  erection  of  the  building  satisfied 
the  condition  and  vested  the  title  in  fee  absolutely  in  the 
Lawrence  Institute.  Larahee  v.  Carleton,  53  Me.,  211,  213; 
Mead  v.  Ballardy  7  Wall.,  290.  5.  Any  other  construction 
of  the  condition  would  render  it  void  as  repugnant  to  the  na- 
ture of  the  estate  conveyed.  It  would  be  a  prohibition  of  the 
power  of  alienation,  and  of  no  force.  Co.  Litt.,  206;  Doe  v. 
BiggSy  2  Taunt.,  109;  Jossaume  v.  Ahhoty  15  Sim.,  127; 
Youde  V.  Jonesy  13  M.  &  W.,  534;  Wehh  v.  Welly  29  Ala., 
606;  Sitzman  v.  Pacquettey  13  Wis.,  312;  Stucklesly  v.  But- 
lery  Hob.,  300;  Mc  Williams  v.  Nish/y  2  Serg.  &  R.,  513; 
Newkerk  v.  Newkerk^  2  Caines,  345;  Cra'g  v.  WellSy  1 
Kern.,  281;  DePeyster  v.  Michaely  2  Seld.,  467;  Over- 
lagh  V.  Patriey  8  Barb.,  28;  S.  (7.,  2  Seld.,  510;  Hill  v. 
Priestly y  52  N.  Y.,  635;  Shep.  Touch.,  129-133.  Possibly 
the  words  of  the  deed  might  be  construed  as  a  covenant  to 
erect  and  maintain  a  building  on  the  land,  but  this  construc- 
tion would  not  help  th.e  defendant.  Paschall  v.  PassmorSy  3 
Harris,  295,  307;  49  N.  H.,  322.     6.  The  deed  to  Lawrence 
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conveyed  the  absolute  title  in  fee  to  the  institute.  It  was  a 
simple  trust  without  further  specifications  or  directions,  and 
the  cestui  que  trust  had  the  right  of  possession  and  the  dis- 
posing of  the  estate.  Under  the  statute  of  uses,  27  Henry 
VIII,  c.  10,  the  beneficial  use  was  converted  into  the  legal 
ownership  without  any  action  on  the  part  of  tlie  trustee. 
Goodrich  v,  CUy  of  Milwdukee^  24  Wis.,  429;  Lewin,  21; 
Shep.  Touch.,  608;  Welch  v.  Allen^  21  Wend.,  147;  NicoU  v. 
Walworth,  4  Denio,  385;  Ring  v.  McGonn,^  10  N.  T.,  268; 
Ex  parte  Be  Kay,  4  Paige,  403.  Such  interest  cannot  be 
made  incapable  of  alienation,  or  settled  in  a  series  of  limita- 
tions tending  to  a  perpetuity.  Nichols  v.  Levy,  5  WaU.,  441. 
Our  statute  restricting  the  suspension  of  the  absolute  power 
of  alienation  is  applicable  to  every  species  of  conveyance  and 
limitation.  Yates  v,  Yates,  9  Barb.,  324;  Letyy  v.  Zeuy,  33 
N.  Y.,  130;  Beekman  v.  Bronson,  id.,  308;  Bascomv.Al- 
hertson,  34  id.,  598.  Where  the  power  of  alienation  is  sus- 
pended for  an  indefinite  period,  the  trust  is  void.  Donaldson 
V.  Am.  Tract  Soc,  1  N.  Y.  Sup.  Ct.  K.,  Addenda,  15;  Leon- 
ard V.  Bell,  id.,  608;  Kiah  v.  Orenier,  id.,  388;  S.  C,  36  N. 
Y.,  220.  In  this  case  the  contingency  may  never  happen. 
There  may  never  be  a  failv/re  or  removal  of  the  instittlte. 
All  conditions  which,  if  complied  with,  must  lead  to  a  perpe- 
tuity, are  void  {Att^y  Oen.  v.  Greenhill,  9  Jur.,  N.  S.,  1307); 
and  this  is  such  a  condition.  Boynton  v.  Hoyt,  1  Denio,  54; 
Bascom  v.  Alb^rtson,  swpra;  Ferris  v.  Gibson,  4  Edw.,  707; 
Arnold  v.  Gilbert,  5  Barb.,  190;  Proprietors  etc.  v.  Grant,  3 
Gray,  142,  and  numerous  cases  there  cited;  Co.  Litt.,  265  a;  45 
Me.,  359;  8  Blackf.,  138;  2  Dutch.,  13;  2  Patt.  &  Heath,  357; 
Curtis  V.  Lahin,  5  Beav.,  147;  4  Kent,  283;  46  N.  H.,  234; 
16  Wend.,  121 ;  Sears  v.  Bussell,  8  Gray,  86 ;  Sears  v.  Putnam, 
102  Mass.,  5-7;  Taylor  v.  Gould,  10  Barb.,  398,  and  cases 
there  cited;  Welch  v.  Foster,  12  Mass.,  97;  Stanley  v.  Colt^  5 
Wall.,  119. 
Gabe  BoucJc,  for  respondent: 
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1.  The  counterclaim  is  not  well  pleaded.  An  equitable  de- 
fense by  way  of  counterclaim  to  a  legal  action,  means  the 
existence  of  such  a  state  of  facts  as  would  induce  a  court  of 
equity,  in  the  exercise  of  its  general  jurisdiction,  to  restrain 
the  prosecution  at  law.  Cramer  "o,  Benton^  4  Lans.,  293. 
Such  a  counterclaim  can  be  interposed  only  in  cases  in  which 
before  the  code  the  defendant  wpuld  have  been  compelled  to 
file  his  bill  in  equity  to  assert  his  rights.  Gleason  v.  Moeriy 
2  Duer,  639;  Leavenworth  v.  Parker,  52  Barb.,  132;  Boston 
Silk  (&  Woolen  Mills  v.  Bull,  37  How.  Pr.,  299.  The 
general  rule  is,  that  an  action  lies  to  remove  a  cloud  only  when 
the  defect  does  not  appear  upon  the  record.  1  Story's  Eq. 
Jur.,  §  700;  Cox  v.  Clofft,  2  Coms.,  123;  Farnham  v.  Camp- 
hell,  34  N.  r.,  480;  Fonda  v.  Sage,  48  id.,  173.  Tliis  court 
now  holds  that  a  party  can  bring  his  action  under  the  statute 
(sec.  29,  ch.  141,  K.  S.)  upon  a  mere  adverse  claim  of  title; 
but  an  action  not  brought  under  the  statute  cannot  be  sus- 
tained if  the  defects  of  the  adverse  claim  appear  upon  the 
record.  Shepa/rdson  v.  Supervisors,  28  Wis.,  593;  Wals  v. 
Grosvenor,  31  id.,  684.  Where  the  claimant  of  the  adverse 
title  brings  suit  at  law,  equity  will  not  interfere  in  behalf  of 
him  in  possession.  Ins,  Co.  v.  Bailey,  13  Wall.,  616.  2.  The 
only  construction  that  can  be  given  to  the  condition  in  the 
deed  is,  that  the  university  should  be  maintained  upon  the 
lands  donated,  in  sec.  26.  It  is  no  compliance  with  the  con- 
dition to  maintain  the  university  on  a  part  of  the  lands,  and 
divert  the  balance.  No  precise  words  are  required  to  make  a 
condition  subsequent;  the  condition  must  be  founded  upon 
the  intent  of  the  parties.  Underhill  v,  S.  <6  W,  B.  Co.,  20  Barb., 
455;  Bogan  v.  Walker,  1  Wis.,  527;  2  Chand.,  133.  The 
deed  upon  its  face  purports  to  be  a  gift.  It  does  not  pretend 
to  grant,  bargain  or  sell,  and  does  not  even  name  any  grantee 
to  whom  it  "  gives  and  conveys."  3.  The  condition  is  valid, 
unincumbered  with  any  limitations.  It  is  a  donation  for  cer- 
tain purposes,  with  reversion  to  grantor  upon  failure  to  use 
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the  land  for  those  purposes.  The  validity  of  such  conditions 
is  undoubted.  Plrnni  v.  Tuhhs,  41  N.  Y.,  442;  4  Kent's 
Com.,  126;  2  Washb.  R.  P.,  2;  Police  Jury  v.  Reeves,  6 
Martin,  N.  S.,  224;  Pickle  v.  McKisaick,  21  Pa.  St., 
232;  Kiek  v.  King,  3  id.,  436;  Collins  v.  Ma/rcy,  25  Conn., 
242;  Crary  v.WelUy  1  Kern.,  315;  Crary  v.  Blanchard,  8 
Pick.,  284;  Austin  v.  Canibridgeport,  21  id.,  215;  Sperry  v. 
Pond,  6  Ohio,  387;  mcoll  v.  E.  R'y  Co.,  12  N.  Y.,  121; 
Gilbert  v,  Peteler,  38  id.,  165;  Congregational  Society  v. 
Stark,  34  Vt.,  243;  Gillis  v.  Bailey,  21  N.  H.,  149;  Basher 
V.  Cobb,  36  id.,  344;  Cornelvus  v.  Joins,  20  N.  J.,  376;  Dolan 
V,  Mayor  of  Baltimore,  4  Gill,  394;  Harris  v.  Shaw,  13  111., 
456;  Carter  v.  Chandran,  21  Ala.,  72;  Ludlow  v.  Jf.  Y.  <b 
E.  R,  R.  Co,,  12  Barb.,  440;  Gillespie  v.  Broas,  23  id.,  370; 
Sjpaulding  v.  Hallenbeck,  39  id.,  79;  Knowlton  v.  Walker, 
13  Wis.,  295;  Smith  v.  Smith,  23  id.,  176;  Dorr  v,  Earra- 
ham,,  101  Mass.,  531.  4.  Such  conditions  as  this  are  not  in 
conflict  with  the  statute  of  perpetuities.  An  estate  being  sub- 
ject to  a  condition  does  not  affect  its  capacity  of  being  aliened. 
2  Washb.  E.  P.,  p.  19;  Taylor  v,  Sutton,  15  Ga.,  103;  WU- 
son  V.  Wilson,  38  Me.,  18;  Underhill  v.  Sar.  <&  Wash,  R,  R,, 
supra.  When  an  estate  in  fee  simple  is  created  on  condi- 
tions, the  entire  estate  does  not  pass  out  of  the  grantor.  2 
Washb.  R.  P.,  19;  Proprietors,  etc,  v.  Grant,  3  Gray,  146; 
Ludlow  V,  iT.  Y.  <&  E.  R,  R,,  supra;  4  Kent's  Com.,  127. 
6.  When  public  spirited  citizens  donate  land  for  charitable  or 
educational  purposes,  it  should  be  strictly  devoted  to  such 
uses,  and  the  law  should  not  permit  a  diversion  to  other  uses. 
The  following  opinion  was  filed  February  29, 1876. 

Eyan,  C.  J.  The  complaint  purports  to  be  against  Mr. 
Lawrence,  tlie  grantee  of  the  respondent,  the  University  and 
the  appellant,  in  equity,  for  reformation  of  the  condition  sub- 
sequent in  the  respondent's  deed,  for  forfeiture  for  condition 
broken,  and  for  possession.    Aside  from  the  statute  of  limita- 
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tions,  a  proceeding  in  equity  to  enforce  a  forfeiture  cannot  be 
sustained.     Clark  v:  Drake^  3  Pin.,  228. 

The  case  was  argued  at  the  bar  as  an  action  of  ejectment  for 
forfeiture  for  breach  of  the  condition  as  it  stands  in  the  deed. 
And  it  was  stated  that  the  re8i>ondent  had  abandoned  his 
equitable  proceeding,  discontinued  as  to  Mr.  Lawrence  and  the 
University,  and  was  prosecuting  the  case  against  the  appellant 
alone,  as  an  action  of  ejectment. 

The  return  does  not  disclose  such  discontinuance,  or  any 
action  of  the  parties  or  of  the  court  below  tending  to  change 
the  character  of  the  cause.  The  question  therefore  is  not  here, 
whether,  under  the  code,  such  a  change  of  a  suit  in  equity 
into  an  action  at  law  may  be  made.  See  note  of  Dixon,  C.  J.,  to 
Brayton  v.  Jones,  5  Wis.,  627,  2d  ed.  Of  course  this  can  be 
done  by  consent;  but  in  the  meantime,  we  do  not  feel  author- 
ized to  decide  the  questions  argued  on  this  appeal,  when  they 
are  not  raised  by  the  record  before  us.  The  questions  are  im- 
portant in  principle  and  to  the  parties.  And  both  parties 
appear  anxious  for  a  decision  of  the  case  upon  the  merits.  It 
was  well  and  fully  argued  on  both  sides,  and,  if  properly  be- 
fore us,  we  are  prepared  to  pass  upon  it.  We  have  therefore 
concluded  to  reserve  our  judgment  long  enough  to  give  the 
parties  an  opportunity  to  amend  the  record  by  stipulation  or 
otherwise,  so  that  the  cause  may  stand  as  an  action  of  eject- 
ment by  the  respondent  against  the  appellant.  If  such 
amendment  of  the  record  be  made,  we  will  pass  upon  the 
questions  submitted,  without  further  argument;  otherwise  we 
will  decide  the  case  as  it  now  stands  in  the  record. 

Judgment  reserved. 

The  following  opinion  was  filed  March  21, 1876. 

Eyak,  0.  J.    Upon  the  suggestion  made  in  the  former 
opinion  on  this  appeal,  the  parties  have  since  filed  a  stipula- 
tion that  the  action  shall  stand  as  an  action  of  ejectment  by 
Vol.  XXXIX.  —23 
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the  respondent  against  the  appellant  for  the  recovery  of  the 
premises  in  controversy.  "We  hold  the  stipulation  as  supply- 
ing any  missing  formal  averments  required  by  the  statute  in 
complaints  of  that  character,  and  shall  consider  the  complaint 
as  a  special  complaint  in  ejectment,  setting  out  the  respond- 
ent's title.  The  statute  does  not  require,  but  does  not  pro- 
hibit, such  special  complaints.  And  it  seems  a  proper  form 
when,  as  in  this  case,  the  rights  of  the  parties  appear  to  de- 
pend  wholly  upon  questions  of  construction  for  the  court 
See  Sage  v.  McLean^  37  Wis.,  357. 

The  statute  authorizes  an  equitable,  as  well  as  a  legal,  de- 
fense in  ejectment.  An  equitable  defense  generally,  if  not 
necessarily,  concedes  the  legal  title  in  the  plaintiff.  And, 
with  a  view  of  bringing  together  the  legal  title  and  the  pos- 
session, an  equitable  defense  can  be  made  by  counterclaim 
only.  Lombard  v.  Cowham^  34  Wis.,  486;  Duporvt  v.  DavUy 
35  id.,  631. 

The  appellant's  counterclaim  in  this  case  rests  clearly  on 
his  legal  title,  setting  lip  no  equitable  defense.  Judgment 
for  him  on  his  answer  would  be  equivalent  to  the  aflirmativo 
judgment  prayed  by  his  counterclaim.  And  it  looks  like  an 
incongruity  to  pray  that  the  respondent  should  release  to  the 
appellant  a  claim  of  title  which  the  appellant  maintains  to  be 
void  on  its  face,  without  color  of  right.  If  such  a  counter- 
claim could  be  supported,  we  do  not  perceive  why  every  de- 
fendant in  ejectment  might  not  counterclaim  a  release  from 
the  plaintiff.  Such  a  counterclaim  is  very  distinguishable 
from  that  in  Ja/rvi%  v.  Pecky  19  Wis.,  74.  We  must  hold 
this  counterclaim  ill  taken. 

The  effective  difference  between  a  mere  answer  and  a  coun- 
terclaim is  familiar  to  us  all.  But  the  essential  distinction 
between  them  as  pleadings  does  not  appear  to  be  so  clear* 
The  question^ whether  a  demurrer  to  a  counterclaim  would 
reach  back  to  the  complaint  is  suggested,  but  not  decided,  in 
Dietrich  v.  Koeh^  35  Wis.,  618.    Generally,  perhaps,  the  an- 
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fiwer  proper  and  counterclaim  are  indistinguishable,  as  in  that 
case,  where  the  demurrer  was  held  to  reach  back  to  the  com- 
plaint, through  the  same  pleading  of  the  defendant  as  an 
answer.  See  Benedict  v.  Horner ^  13  Wis.,  256;  Congarv. 
Chamberlain^  14  id.,  258;  Jarvis  v,  Peck^  19  id.,  74;  Mc- 
CorUhe  V.  ITollister^  id.y  2Q9\  Matteson  v.  JSUsworthy  28  id., 
254;  Reach  v.  Senn^  31  id.,  138;  Lombard  v.  Gowham^  supra^ 
and  many  other  cases  in  this  court.  The  distinction  has  been 
BO  slight  that  it  has  sometimes  been  a  nice  question  of  con- 
struction whether  the  pleading  be  an  answer  proper  or  a  coun- 
terclaim or  both  in  one.  But  aside  from  all  rules  of  construc- 
tion, the  statute  itself  appears  not  only  to  make  a  counter- 
claim a  pleading  to  the  complaint,  but  to  make  it  essentially 
an  answer  in  all  cases;  for  it  requires  the  answer  to  set  up 
new  matters  constituting  defense  or  counterclaim.  Wliatever 
may  be  its  effect  by  way  of  cross  action,  it  is  certainly  a  plead- 
ing to  the  complaint.  And  the  old  rule  that  demurrers  reach 
back  to  the  first  defective  pleading  still  applies  where  the 
complaint  discloses  want  of  jurisdiction  or  fails  to  state  a 
cause  of  action  {Lawton  v.  Howe^  14  Wis.,  241;  Person  v. 
Drewy  19  id.,  225;  Eaton  v.  Norths  25  id.,  514);  and  demur- 
rers to  returns  to  original  writs  go  back  to  the  petition  or  in- 
formation on  which  the  writ  issued.  State  v.  Tiemey^  23 
Wis.,  430;  State  v.  JBraun,  31  id.,  600;  State  v.  SupervisorSy 
34  id.,  169.  So  the  demurrer  here  reaches  the  merits  of  the 
complaint,  and  brings  us  to  the  real  question  in  the  cause. 

The  omission  of  the  grantee's  name  immediately  after  the 
operative  words  of  grant  in  the  respondent's  conveyance  is 
cured  by  the  hahendum  to  the  grantee,  his  heirs  and  assigns. 
Jamaicay  etc.,  v.  Chandlery  9  Allen,  159. 

"  Conditions  regularly  follow  the  habendumy  but  are  good 
in  law  in  any  other  place."  Homer  v.  RaiZway  Co.y  38 
Wis.,  174.  Tills  was  always  the  rule.  CromwelVa  casey  2 
Eep.,  696. 

The  respondent's  deed  is  therefore  a  good  conveyance  in 


Digitized  by  VjOOQIC 


356  SUPREME  COURT  OF  WISCOXSm, 

Lawe  vs.  Hyde. 

fee,  upon  condition  subsequent.     Co.  Litt.,  201a.    And  the 
question  here  is  the  construction  of  the  condition. 

The  rule  of  construction  is  old,  certain  and  uniform. 
"  Canditio  ie?ie/ieialis,  quw  statura  construit^  ienigjie^  secun- 
dum verborum,  intentionem  est  iiUerpretanda,'  odiosa  atitern^ 
quce  statum  destruit^  stricte^  secundum  verborum  propTnetct- 
tem^  aceijpiendd*^  {Fraunces'  ccLse^  8  Rep.,  89b;  Co.  Lit, 
218a);  "as  strictly  as  the  words  of  any  i)enal  statute,"  as  said 
in  Rungun  v,  Fogosse^  1  Plowd.,  1 ;  Jackson  v.  SilvemaUy 
15  Johns.,  278;  Hadley  v.  Hadleyj  4  Gray,  140;  Morse  v. 
Ins.  Co.,  30  Wis.,  534. 

At  the  date  of  the  respondent's  conveyance,  the  Lawrence 
Institute,  since  called  the  Lawrence  University,  was  incorpo- 
rated, to  be  located  within  certain  limits,  which  include  the 
land  conveyed,  at  such  place  as  the  trustees  of  the  corpora- 
tion should  select,  and  to  be  erected  on  a  plan  sufficiently  ex- 
tensive, etc.     Session  Laws  of  1847,  p.  5. 

This  location  clearly  intends  the  selection  and  acquisition  of 
the  site  of  the  structures  for  the  use  of  the  university.  And 
we  have  do  difficulty  in  holding  the  site  so  to  be  selected  and 
acquired  to  be  what  the  condition  of  the  respondent's  deed 
requires  to  be  maintained.  The  location  of  the  charter  and 
the  maintenance  of  the  deed  both  refer  to  the  site  of  the  pro- 
posed university. 

ii  Neither  could  well  refer  to  existing  structures  for  a  univer- 
sity. Even  the  village  of  Appleton,  the  forerunner  of  the 
present  city,  does  not  appear  to  have  been  yet  founded;  cer- 
tainly  not  incorporated.  Ch.  96  of  1850;  ch.  127  of  1853. 
The  proposition  of  the  charter  was  to  found  a  seat  of  learn- 
ing in  the  wilderness.  A  site  could  be  presently  selected  and 
acquired;  but  a  naked  site  only,  for  future  structures.  So  the 
charter  says,  and  so  the  deed  implies. 

The  location  of  the  charter  was  a  proceeding  in  jmncipioy 
without  antecedent.  But  the  maintenance  of  the  deed  im- 
plies, as  an  antecedent,  location  under  the  charter.     Mainte* 
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nance  presupposes  existence,  as  a  condition  absolute.  What 
is  vn  jposse  cannot  be  maintained,  but  only  what  is  in  esse. 
The  university  might  be  located,  anytime,  anywhere,  within 
the  terms  of  the  charter.  But  it  could  be  maintained  no- 
where until  it  had  been  located  somewhere.  The  rule  of  con- 
struction will  not  permit  us  to  enlarge  the  word  used,  in  aid 
of  the  condition,  so  as  to  import  that  the  university  shall  be 
first  located  and  thereafter  maintained,  within  the  limits  indi- 
cated. The  condition  requires  maintenance  only,  implies 
location  tmder  the  charter  already  made,  and  rests  on  the 
maintenance  of  that. 

It  is  indeed  the  university  which  the  condition. requires  to 
be  maintained.  If  the  sense  were  an  extant  university,  with 
its  grounds,  buildings,  library,  apparatus,  faculty  and  stu- 
dents, to  constitute  it  one,  the  condition  might  well  be,  as 
presently  suggested,  void  for  impossibility.  But  we  must 
construe  words  according  to  the  conditions  under  which  they 
are  used.  Tlie  site  of  a  university  is  a  part  of  it.  A  site  in- 
deed is  the  first  requisite  for  it.  And  a  site  selected  and  ac- 
quired for  a  prospective  university,  presently  to  be  raised  up- 
on it,  might  well  be  regarded  as  an  inchoate  university;  and 
as  such  could  be  maintained.  We  do  not  see  what  else  the 
term  could  mean  under  the  circumstances ;  and  it  can  mean  that. 

The  condition  provides  reverter  of  the  estate  granted,  upon 
failure  or  removal.  Removal  plainly  means  removal  of  the 
site  of  the  university  elsewhere.  Failure  appears  to  mean 
failure  to  establish  the  university  upon  the  site.  The  rule  of 
construction  will  not  warrant  the  introduction  of  another  an- 
tecedent for  the  word,  so  as  to  signify  failure  to  locate.  Main- 
tenance is  the  antecedent  of  both  words;  removal  of  the  uni- 
versity to  another  site,  and  failure  to  establish  it  on  this  site, 
appear  equally  to  violate  the  condition  to  maintain  on  this 
site.  The  object  of  the  condition  is  the  maintenance  of  the 
site  of  the  university.  Change  of  site  or  failure  of  the  uni- 
vorsity  alike  defeat  the  object. 
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There  is  no  limit  of  time  in  the  condition  for  its  operation* 
It  runs  from  the  delivery  of  the  deed.  If  it  related  to  a  uni- 
versity in  actual  operation,  or  if,  at  the  date  of  the  deed,  the 
location  of  the  university  had  not  been  made,  or  had  been 
made  elsewhere  than  the  condition  indicates,  it  might  be  a 
grave  question  whether  the  condition  would  not  be  void,  as 
imcertain  or  impossible.  Co.  lit,  206  a,  b,  219  a;  2  Green- 
leaf's  Cruise,  4;  Washb.,  447. 

And  the  most  favorable  construction,  and  we  hold  the  true 
construction,  of  this  condition  is  that  it  relates  to  a  site  se- 
lected for  the  university  under  the  charter. 

As  the  condition  implies  a  location  made,  so  it  implies 
where  it  has  been  made.  And  it  is  very  apparent  that  it  is 
not  on  the  land  conveyed.  Whether  the  conveyance  was 
drawn  by  skillful  or  unskiUful  persons,  if  the  condition  re- 
lated  to  location  on  the  land  conveyed,  present  or  future,  it 
would  have  been  the  most  obvious  and  easy  thing  to  say. 

If  such  had  been  the  object  of  the  conveyance  and  of  the 
<X)ndition,  it  is  almost  incomprehensible  that  it  should  have 
been  overlooked  or  left  to  argumentative  inference.  It  ap- 
pears to  us  that  no  person  of  sufficient  intelligence  to  draw 
the  deed,  lawyer  or  layman,  could  well  avoid  direct  expression 
of  so  radical  and  vital  a  fact,  so  readily  made;  and  go  out  of 
the  way,  in  more  difficult  circuity  of  language,  to  obscure  the 
intent.  Indeed  not  to  obscure  it,  but  to  negative.  For  the 
condition  specifies  the  land  to  revert  upon  breach,  "  the  said 
land,"  that  is  the  land  conveyed,  which  is  part  of  section 
twenty-six,  but  provides  for  the  maintenance  of  the  university 
on  section  twenty-six,  at  large,  without  limit  of  part,  imply- 
ing anywhere  within  the  section.  It  says  section  twenty-six 
as  above  described,  and  so  it  is  above  described,  as  a  section 
may  best  be,  by  its  town  and  range;  but  it  says,  in  that  re- 
gard, neither  lot  one  nor  lot  two,  nor  "  the  said  land  "  in  the 
section,  but  the  section  itself,  absolutely,  without  other  de- 
scription or  limitation.    We  cannot  hold  the  section  as  above 
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described  to  mean  some  thirty  acres  of  the  section  above  de- 
scribed. Words,  expressing  the  whole  cannot,  to  aid  a  for- 
feiture, be  held  to  intend  a  part  only;  they  include  the  part, 
but  are  not  limited  to  it.  The  two  descriptions,  section  twen- 
ty-six as  above  described,  and  the  said  land,  stand  in  apparent 
<5ontrast,  signifying  diflferent  things.  If  the  conveyancer  had 
intended  the  same  thing,  he  must  have  chosen  language  to 
•conceal  and  not  to  express  the  intention.  The  two  phrases,  so 
used,  could  not  well  be  forced  by  any  rule  of  construction 
into  one  meaning.  Certainly  not  to  aid  a  condition  subse- 
<iuent  inserted  by  a  grantor  in  his  conveyance,  and  set  up  by 
him  to  defeat  his  grant.  Verba  cha/rtarum  fortvm  acdprnnr- 
tur  contra  prof  ererUem. 

The  respondent's  conveyance  is  to  Mr.  Lawrence,  for  the 
benefit  of  the  university.  Benefit  is  here  equivalent  to  ad- 
vantage, not  to  occupation;  advantage  by  occupying,  renting, 
selling,  or  otherwise.  Benefit  includes  occupation,  but  is  not 
•confined  to  it  It  is  a  broad  word.  A  devise  of  the  benefits 
of  real  estate  for  a  term,  under  a  will  devising  the  fee  else- 
where, appears  to  have  been  held  to  vest  an  estate  in  the  land 
for  the  term.  McOullouglC%  Appeal ^  4  Teates,  23.  Here 
the  word  seems  to  include  any  beneficial  use  which  may  be 
made  of  the  fee  simple.  And  here  again  it  is  difficult  to 
comprehend,  if  the  purpose  of  the  grant  was  a  site  for  the 
university,  how  the  conveyancer,  expert  or  inexpert,  contrived 
to  miss  some  direct,  definite  and  obvious  word  signifying  site, 
and  to  lose  his  meaning  in  so  large  and  almost  indefinite  a 
word  as  that  used.  And  so  the  deed,  outside  of  the  condi- 
tion, is  in  striking  accord  with  our  construction  of  the  condi- 
tion itself. 

If  we  had  been  able  to  adopt  the  respondent's  construction, 
we  are  not  at  all  sure  that  it  would  have  availed  him.  For  it 
appears  that  the  university  is  maintained  on  part  of  the  land 
<3onveyed.  And  it  is  not  certain  that  the  sale  of  the  other  part 
would  work  a  breach  of  the  condition  and  a  reverter  of  the 
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whole.  For  it  seems  that  such  a  condition  must  defeat  the 
whole  estate  or  none.  Shep.  Touch.,  127;  Caiet^s  case,  1  Eep., 
83  b;  2  Greenleaf  8  Cruise,  3.  And  it  might  be  difficult  to 
enforce  forfeiture  of  an  estate  in  land  for  failure  to  maintain 
on  it  what  is  maintained  on  part  of  it. 

^^  This  condition,  like  every  condition  to  defeat  an  estate^ 
must  be  construed  strictly,  not  to  say  literaDy.  If  the  grant- 
ors intended  more,  they  should  have  expressed  it."  Hadley 
V.  Hadley^  snpra.  If  it  was  the  intent  that  the  university 
should  be  located  and  maintained  on  the  land  conveyed,  and 
that  all  the  land  conveyed  should  always  be  used  as  a  site  for 
the  university,  and  no  part  of  it  for  any  other  purpose,  we 
can  only  say  that  the  condition  fails  to  express  such  intent. 

In  our  view,  there  does  not  appear  in  the  complaint  any 
breach  of  the  condition  subsequent  in  the  respondent's  deed, 
to  work  a  reverter.  The  complaint  therefore  fails  to  state  a 
cause  of  action,  and  the  demurrer  should  have  been  sustained 
to  it. 

By  the  Court.  —  The  order  of  the  court  below  is  reversed, 
and  the  cause  remanded  with  directions  to  sustain  the  demur- 
rer to  the  complaint, 

Lyon,  J.,  took  no  part  in  this  case,  having  been  a  trustee  of 
the  Lawrence  University  during  some  of  the  proceedings  in- 
volved. 


Hebzeb  vs.  The  City  of  Mtlwaukee. 

MuOTCiPAL  CoRPOKATiONS.    WawtT  of  damages  fw  clumge  in  grade  of 

street. 

The  common  cooncil  of  a  city  havingr  ordained  a  change  of  the  grade  of  nu- 
merous streets,  in  a  part  of  the  city  in  which  plaintiff's  lots  were  situate, 
and  havinp:  executed  the  ordinance  in  part,  x>laintiff,  who  was  snfferingp 
serious  special  injury  from  such  partial  execution,  in  order  to  relieve 
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hiniBelf  from  each  injuiy,  signed  a  petition  to  the  common  comicil  to 
hare  the  street  fronting  his  lots  completed  according  to  such  grade.  Heldf 
that  this  was  not  a  waiver  of  his  right  to  damages  for  such  change  of 
grade. 

APPEAL  from  the  Circuit  Court  for  Sheboygan  County. 

Action  for  damages  caused  by  a  change  of  grade  of  the 
street  in  front  of  certain  lots  owned  by  plaintiff  in  the  defend- 
ant city.  The  facts  are  undisputed,  and  are  substantially  as 
follows:  In  1869,  the  common  council  of  Milwaukee  passed 
an  ordinance  changing  the  grade  of  the  streets  surrounding 
some  fifty  blocks  lying  in  a  compact  form  adjacent  to  each 
other.  Block  116,  in  which  the  plaintiff  owned  two  lots,  was 
one  of  these.  In  1870,  pursuant  to  such  ordinance,  the  streets 
bounding  block  116  on  the  north  and  south,  and  other  streets 
east  of  said  block,  but  not  adjoining  it,  were  worked  to  the 
new  grade.  Certain  owners  of  lots  in  that  block  on  both  sides 
of  plaintiff's  lots  voluntarily  filled  the  street  bounding  the 
block  on  the  east,  in  front  of  their  respective  lots,  to  such  new 
grade,  without  objection  by  the  city  authorities.  The  results 
were,  that  the  plaintiff  had  no  outlet  from  his  lots  by  way  of 
the  street  in  front  of  them  without  ascending  an  abrupt  grade 
four  feet  high;  and  a  certain  natural  outlet  for  surface  water 
from  adjacent  high  grounds  to  the  river  was  obstructed,  so  that 
such  water  collected  and  remained  upon  the  plaintiff's  lots. 
Such  being  the  condition  of  the  grade  and  of  his  lots,  the 
plaintiff,  in  1871,  at  the  request  of  a  member  of  the  board  of 
public  works  of  the  city,  and  of  his  neighbors,  signed  a  peti- 
tion to  the  common  council  that  the  street  on  which  his  lots 
fronted  be  graded  for  the  distance  of  three  blocks,  including 
the  portion  thereof  in  front  of  his  lots,  to  the  grade  established 
in  1869.  Several  other  resident  owners  of  lots  abutting  on 
the  proposed  improvement  also  signed  such  petition,  and  the 
street  was  graded  in  accordance  therewith. 

The  damages  for  which  the  action  was  brought  were  caused 
by  such  grading. 
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The  court  refused  to  charge  the  jury,  as  requested  by  the 
defendant,  that,  by  signing  such  petition,  plaintiff  waived  his 
claim  for  damages;  and  plaintiff  had  a  verdict  and  judgment 
for  the  amount  of  damages  which  it  was  admitted  he  had  sus- 
tained by  reason  of  the  change  of  grade.  Defendant  appealed 
from  the  judgment, 

X.  jS.  JDixon,  for  appellant: 

Whether  a  petition  was  essential  in  altering  the  established 
grade  of  the  street,  or  not,  the  act  of  the  plaintiff  in  signing 
it  was  voluntary,  and  he  will  not  be  hoard  to  allege  that 
he  has  suffered  injury.  Broom's  Leg.  Max.,  268;  Harrup  v. 
BoAjley,  6  E.  &  B.,  224;  88  E.  C.  L.,  218,  224;  Ferguson  «. 
Landram^  1  Bush,  648,  565;  5  id.,  230;  Wild  v.  Deig,4A 
Ind.,  455;  State  v.  Hudson  CfUy^  84  N.  J.  Law,  26,  641; 
Bwrlmgton  v.  GUlbertj  81  Iowa,  856;  Van  JECook  v.WhU- 
lock^  26  Wend.,  43;  Ka/rher  v.  NeUis,  22  Wis.,  215;  Sex- 
smith  V.  Smithy  32  id.,  299,  and  cases  there  cited;  Laws  of 
1874,  ch.  184,  sub-ch.  VII,  sec.  8. 

James  O,  Jenkins^  for  respondent: 

1.  The  charter  of  the  city  provides  for  the  payment  of  all 
damages  arising  from  the  alteration  of  an  established  grade; 
and  the  ordinance  under  which  this  improvement  was  made, 
inevitably  carried  with  it,  as  a  part  thereof,  this  provision  of 
the  charter,  and  entitled  the  plaintiff  to  his  damages.  2.  The 
damage  to  the  plaintiff's  lots  was  not  in  consequence  of  the 
petition,  but  had  accrued  prior  thereto,  by  reason  of  the 
changed  grades  in  front  of  adjoining  lots  on  both  sides.  Co- 
lumbus  V.  Hydnmlic  Co,^  33  Ind.,  485.  3.  To  petition  for 
the  execution  of  the  ordinance,  which  was  passed  without  plaint- 
iff's consent,  and  partly  carried  out,  was  simply  saying  that, 
considered  as  a  whole  with  all  its  incidents  and  legal  conse- 
quences, including  the  liability  for  damages,  the  act  was  right 
and  proper  and  a  desirable  public  measure;  and  did  not 
in  volve  in  its  consequences  a  release  by  the  petitioner  of 
all  claim  for  damages.    4.  The  petition  was  not  voluntaiy. 
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The  plaintiff  was  already  Buffering  injury  from  the  partial  ex- 
ecution of  the  ordinance,  and  the  object  of  the  petition  was  to' 
prevent  further  injury.   Obtained  under  such  circumstances,  it 
cannot  be  tortured  into  a  release  of  the  statutory  damages. 
Broom's  Leg.  Max.,  202,  208. 

Lyon,  J.  The  only  question  to  be  determined  on  this  ap« 
peal  is.  Does  the  signing  of  the  petition,  by  the  plaintiff,  to 
have  the  street  in  front  of  his  lots  worked  to  the  grade  of 
1869,  operate  as  a  waiver  of  his  right  to  recover  damages  for 
the  injury  to  his  lots  caused  by  such  grade?  *We  think  this 
question  must  be  determined  in  the  negative.  The  maxim, 
volenti  nonfit  injuria^  which  is  invoked  to  defeat  a  recovery  of 
such  damages,  is  not  applicable,  because,  under  the  circimi- 
stances  of  the  case,  such  signing  cannot,  in  any  just  sense,  be 
said  to  be  a  willing  or  voluntary  act.  1  Story's  Eq.  Jur., 
§  302.  And  herein  lies  the  distinction  between  this  case 
and  the  cases  cited  by  the  learned  counsel  for  the  appellant, 
in  which  the  maxim  has  been  held  applicable.  It  is  believed 
that  in  each  of  them  the  act  which  was  held  to  operate  as  an 
estoppel  was  purely  a  voluntary  act 

The  plaintiff  was  suffering  serious  special  injury  by  reason 
of  the  partial  execution  of  the  grade  which  the  city  authorities 
had  established  without  his  consent,  and  it  would  be  simply 
monstrous  to  hold  that  he  could  not  ask  the  city  to  relieve 
him  from  such  injury  by  completing  the  grade  in  front  of  his 
lots,  or  ordering  it  to  be  done,  without  thereby  waiving  or 
surrendering  his  right  to  recover  the  damages  caused  by  the 
change  of  grade.  The  above  maxim  cannot  properly  be  made 
the  instrument  of  such  injustice.  How  the  case  would  have 
stood  had  the  plaintiff  petitioned  the  council  in  the  first  in- 
stance  to  establish  the  grade  of  1869,  or  to  commence  work 
npon  the  new  grade,  we  do  not  here  determine.  We  only  de- 
cide that  under  the  undisputed  facts  of  the  case,  as  disclosed 
by  the  record,  the  plaintiff,  by  signing  the  petition,  did  not 
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jwaive  his  riglit  to  damages  for  the  injury  to  his  lots  caused  by 
working  the  street  in  front  of  them  to  the  grade  established 
in  1869. 
By  the  CovH.  —  Judgment  affirmed. 


Hay  vs.  Lewis  and  others. 


Practice.   (1-B)  Correcting  record  on  appeal.    Printed  ease. 
Specific  Performance:    Sale  of  Land.     (4,  5)  When  agreement  to  sett 
iciU  not  he  specifically  enforced, 

1.  This  court  has  no  power  to  amend  the  record  as  retomed  by  the  trial 

court;  though  it  can,  on  proper  suggestion,  order  a  further  return,  or  remit 
the  record  for  correction,  and  enforce  its  orders. 

2.  The  sole  office  of  a  printed  case  is  to  present  correctly  the  material  parts 

of  the  record  in  a  form  conyenient  for  the  use  of  the  court. 
8.  A  motion  to  strike  from  a  printed  case  matter  actually  found  in  the  record 
returned  to  this  court,  on  the  ground  that  such  matter  is  not  a  proper 
part  of  the  record,  cannot  be  granted,  and  would  be  of  no  avail  if 
granted. 

4.  Specific  performance  of  a  contract  of  sale  of  land  will  not  be  enforced,  un- 

less the  court  is  satisfied  that  the  claim  for  a  deed  is  foir  and  reasonabley 
and  tiie  contauct  equal  in  all  its  parts  and  founded  on  an  adequate  ooa- 
sideration. 

5.  Before  the  land-owner's  agent  had  accepted  H.'ff  offer  of  $450  for  the 

land  here  in  question,  one  T.  had  offered  such  agent  $550  for  it;  but  H. 
objecting  to  the  acceptance  of  T.'s  offer,  and  rnoiafing  upon  his  own,  T. 
withdrew  his  offer,  and  tiie  agent  accepted  that  of  H.,  and  gave  a  receipt 
for  $50  then  paid,  as  a  payment  on  the  purchase  price  of  the  land.  Af- 
terwards T.  purchased  of  tlie  owner  directly  for  $600.  Held,  that  the 
court  will  not  require  the  title  to  be  conyeyed  to  H.  or  his  assignee. 

APPEAL  from  the  Circuit  Court  for  Iowa  County. 

Action  for  the  specific  performance  of  a  contract  for  the 
sale  of  a  house  and  lot.  The  case  made  in  the  complaint  is 
substantially  as  follows:  Mrs.  Lewis  was  the  owner  in  fee  of 
a  house  and  lot  in  Mineral  Point,  which  she  desired  to  sell; 
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and  for  many  years  Mr.  Henry  had  been  her  special  agent  in 
respect  to  the  property,  and  was  authorized  by  her  to  find  a 
purchaser  for  it,  and  to  submit  to  her,  by  letter  or  otherwise, 
such  oflfers  as  he  might  receive.  In  July,  1873,  he  submitted 
to  her  an  offer  made  by  one  Jones  of  $450,  which,  in  August, 
she  authorized  him  to  accept;  but  Jones  then  declined  to  take 
the  house.  In  May,  1874,  Henry  authorized  Jones  to  obtain 
a  purchaser  for  the  property  for  $450,  whereupon  Jones  of- 
fered it  to  one  Hilton  for  that  sum,  and  the  offer  was  accepted. 
On  May  12,  1874,  Jones  informed  Henry  that  he  had  sold 
the  house  for  $450,  but  did  not  name  the  purchaser.  Henry 
communicated  this  offer  to  Mrs.  Lewis  by  letter,  and  on  June 
2d  she  authorized  the  manager  of  the  telegraph  office  in  Chi- 
cago (F.  C.  Swain)  to  inform  Henry  by  telegram  that  she 
accepted  the  offer,  and  he  sent  to  Henry  this  despatch: 
«  Mrs.  Lewis  accepts  offer  for  house.  Address  her.  111  Rhodes 
Avenue,  Chicago.  F.  C.  Swatn.''  The  contents  of  this  tele- 
gram  were  made  known  to  Hilton,  who  made  arrangements 
that  the  plaintiff  should  pay  the  purchase  money  and  take  the 
title  to  himself,  and  afterwards  sell  to  him.  Before  Hen/ry 
communicated  the  contents  of  the  telegram  to  Hilton,  he  re- 
ceived an  offer  from  the  defendant  Treweek  of  $550  for  the 
property,  which  offer  was  withdrawn  during  a  conversation 
between  Henry ^  Hilton  and  Treweek  in  respect  to  the  matter. 
Afterwards,  and  on  the  same  day,  the  contract  was  consum- 
mated between  the  plaintiff  and  Henry y  when  fifty  dollars 
were  paid,  and  the  following  receipt  was  given  by  Henry: 
^*  Received  of  Robert  Hay  $50  per  John  Hilton,  on  account 
of  the  Eaton  hoiise  and  lot  sold  to  him  for  $450,  and  I  am  to 
send  and  get  a  deed,  when  he  is  to  pay  for  the  same.  William 
T.  Henry^  Agent  for  Mrs,  I^wis.  June  6,  1874."  Treweek 
had  notice  of  this  contract  on  the  same  day,  and  on  the  8th  of 
June,  with  the  intent  to  deceive  and  defraud,  he  went  secretly 
to  Chicago,  and  there  offered  Mrs.  Lewis  for  the  property 
$600,  which  she  accepted,  though  well  knowing  that  she  had 
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previously  accepted  another  offer;  and  on  the  24th  of  June 
she  executed  to  him  a  deed  of  the  property.  Prayer,  that  this 
deed  be  adjudged  fraudulent  and  void,  and  Treweek  required 
to  quitclaim  the  property  to  plaintiff;  that  Mrs.  Zetvis  and 
her  husband  be  required  to  convey  the  property  to  plaintiff 
by  warranty  deed,  etc. 

The  defendants  answered  separately,  denying  most  of  the 
material  allegations  of  the  complaint. 

It  appeared  that  the  following  letter  was  written  and  mailed 
to  Mrs.Zewis  on  the  day  of  its  date:  "  Mineral  Point,  Wis., 
June  6,  1874.  Mrs.  H.  A.  Levns^  No.  Ill  Rhodes  Ave., 
Chicago.  Dear  Madam:  Party  to-day  paid  me  $50  on  ac- 
count of  the  sale  of  the  house,  and  I  think  will  pay  all  the 
rest  of  the  money  on  receipt  of  deed.  I  inclose  deed,  which 
please  execute  according  to  pencil  directions  on  it,  and  return 
to  me,  when  I  will  complete  the  matter.  I  dislike  to  sell  it 
so  low;  have  tried  hard,  but  cannot  get  any  more  for  it.  If 
you  cannot  get  Mr.  Lewis  to  execute  the  deed,  execute  it 
yourself,  and  I  will  try  if  possible  to  get  the  party  to  take  it 
that  way.     Wm.  T.  Hknrt.'' 

The  court  found  most  of  the  allegations  of  the  complaint 
to  be  true,  and  held,  among  other  things,  that  the  telegraphic 
despatch  of  June  2, 1874,  was  an  acceptance  by  Mrs.  LevyU 
of  the  offer  made  to  her  agent,  and  was  sufficient  to  authorize 
him  to  enter  into  the  contract  with  plaintiff,  and  such  contract 
was  binding;  that  plaintiff  had  paid  the  purchase  money,  and 
was  entitled  to  a  conveyance  of  the  premises;  that  the  con- 
veyance to  Treweek  was  taken  with  full  knowledge  on  his 
part  of  all  the  plaintiff's  rights;  and  that  he  must  convey  to 
the  plaintiff.  Judgment  accordingly;  from  which  the  defend- 
ants appealed. 

After  the  cause  reached  this  court,  but  before  a  hearing,  the 
respondent  moved  the  court,  on  affidavit,  that  the  printed  case 
therein  be  amended  in  certain  particulars.  This  motion  was 
denied,  and  the  following  opinion  filed,  February  2, 1876: 
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Per  Curiam.  This  court  has  no  power  to  amend  the  record 
as  it  is  returned  here  from  the  court  below.  It  can,  on  proper 
suggestion,  order  a  further  return,  or  remit  the  record  for  cor- 
rection, and  enforce  its  ord^fs.  But  the  court  below  alone 
possesses  power  to  add  to  or  take  from  the  record.  For  this 
reason,  apparently,  the  present  motion  is  not  to  correct  the 
record,  but  to  strike  out  fi'om  the  printed  case  what  it  is 
claimed  is  improperly  made  a  part  of  the  record.  The  sole 
office  of  the  printed  case  is  to  present  correctly  the  material 
parts  of  the  record,  in  a  form  convenient  for  the  use  of  the 
court.  And  the  court  cannot  strike  from  the  printed  case 
where  it  properly  and  correctly  follows  the  record.  Were  this 
to  be  done,  the  record  itself  would  remain  as  it  is,  and  would 
govern  the  judgment  of  the  court.  The  respondent's  motion, 
therefore,  cannot  be  granted,  and  would  not  avail  him,  if 
granted. 

Motion  denied,  with  clerk's  costs. 

The  cause  was  then  argued  upon  the  merits. 

M.  M.  Cothrerij  for  appellants: 

1.  The  finding  of  the  court  was  not  supported  by  the  evi- 
dence.  2.  To  render  a  contract  binding  upon  a  principal 
when  made  by  an  agent,  it  should  be  in  the  name  of  the  prin- 
cipal; if  the  agent  contracts  in  his  own  name,  describing  him- 
self as  agent  or  attorney  for  his  principal,  the  contract  is  the 
contract  of  the  attorney,  and  not  of  the  principal.  Spencer  v. 
Fieldj  10  Wend.,  88;  Stane  v.  Wood,  7  Cow.,  454;  Fowler  v. 
Shearer,  7  Mass.,  19.  3.  The  suppression  of  the  offer  of 
Treweek  was  a  fraud  upon  Mrs,  Lewis,  which  would  have  re- 
leased her  from  her  obligation  even  if  she  had  accepted  the 
offer  in  time.  If  she  had  known  all  the  facts,  she  never  would 
have  considered  the  plaintiff's  proposition.  A  bill  for  the 
specific  performance  of  a  contract  is  addressed  to  the  sound 
discretion  of  the  court.    The  contract  must  be  fair,  just  and 
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certain,  and  founded  on  ample  consideration.    Srmth  v.  Woody 
12  "Wis.,  382;  Seymour  v.  Delancey^  6  Johns.  Ch.,  222. 

Moses  M,  Strong y  for  respondent: 

1.  The  telegram  was  an  ac^ptance  of  the  propositioiL 
Trevor  v.  Wood,  36  N.  Y.,  307;  S.  a,  3  Abb.,  N.  S.,  355 
Scott  &  Jam.  Law  of  Telegraphs,  ch.  6,  §§  295,  296,  332,  333 
Redfield  on  Carriers,  §§  541-551;   Parsons  on  IS".  &  B.,  486 
i\r.  T.  <&  Wash,  Telegraph  Co.  v.  Dryhurg,  35  Pa.  St.,  298 
Dunning  v.  RohertSyZb  Barb.,  463.     2.  If  the  communication 
had  been  verbal  or  by  letter,  it  would  have  been  an  acceptance. 
It  was  no  less  so  because  sent  by  wires.    Adams  v.  LindseH, 
1  Barn.  &  Aid.,  681;  Tayloe  v.  Merchants^  Fi/re  Ins.  Co.,  9 
How.  (U.  S.),  390;  Vassar  v.  Camp,  1  Kern.,  441;  Jfactier^s 
Adm^rs  v.  Firth,  6  Wend.,  103%    3.  The  telegram  was  suffi- 
cient authority  to  Henry  to  contract  with  plaintiff  for  the 
sale  of  the  premises.    The  authority  would  have  been  suffi- 
cient if  it  had  been  verbal.    Story  on  Agency,  §  50,  note  3; 
Paley  on  Agency,  159;    2  Kent's  Com.,  614,  §  41;   1  Par- 
sons on  Con.,  ch.   3,  sec.   2,   note  {s) ;   Coles  v.  Trecoth- 
ick,  9  Yes.  Jr.,  234;  Riley  v.  Miner,  29  Mo.,  439;   RoUman 
V.  Wasson,  5  Kans.,  552;    Grojf  v.  Ramsey,  19  Minn.,  44 
Zong  V.  Hartwell,  34  N.  J.,  116;  Shaw  v.  Nudd,  8  Pick.,  9 
Ewvng  v.  Tees,  1  Bin.,  450;  Lawrence  v.  Taylor,  5  Hill,  107 
Mo  Whorter  v.  MoMahan,  10  Paige,  386;  Dodge  v.  Hophins, 
14  "Wis.,  630.    Counsel  further  argued  that  the  findings  were 
sustained  by  the  evidence. 

Ryan,  C.  J.  In  our  view  of  this  case  it  is  unnecessary  to 
determine  whether  any  agreement  was  in  fact  made  between 
the  appellant  Mrs.  Lewis  and  the  respondent,  for  the  sale  of 
her  premises,  or  whether  such  agreement,  if  made,  is  valid 
under  the  statute  of  frauds. 

For,  in  our  view,  a  valid  agreement  may  be  assumed.  "  The 
question  then  recurs.  Is  it  the  dictate  of  sound  legal  discre- 
tion, that  this  agreement  should  be  specifically  carried  into 
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execution  l)y  the  authority  of  this  court?  It  is  an  application 
to  sound  discretion.  This  has  been  the  uniform  language  of 
the  courts  of  equity.  It  is  not  a  case  requiring  the  aid  of  the 
court  ex  dehito  justUice.  It  is  a  settled  principle  that  a  spe- 
cific performance  of  a  contract  of  sale  is  not  a  matter  of  course, 
but  rests  entirely  in  the  discretion  of  the  court,  upon  a  view 
of  all  the  circumstances.  '  The  jurisdiction '  as  Lord  Eldok 
observed,  12  Yesey,  331,  ^  is  not  compulsory  upon  the  court, 
but  the  subject  of  discretion.  The  question  is,  not  what  the 
court  must  do,  but  what  it  may  do,  under  the  circumstances.' 
A  court  of  equity  must  be  satisfied  that  the  claim  for  a  deed 
is  fair  and  just  and  reasonable,  and  the  contract  equal  in  all 
its  parts,  and  founded  on  an  adequate  consideration,  before  it 
will  interpose  with  this  extraordinary  assistance.  If  there  be 
any  well  founded  objection  on  any  of  these  grounds,  the  prac- 
tice of  the  court  is  to  leave  the  party  to  his  remedy  at  law  for 
a  compensation  in  damages."  Seymour  v.  Delancey^  6  Johns. 
Ch.,  222.  This  is  the  well  established  rule,  expressly  affirmed 
by  this  court.    Smith,  v.  Woody  12  Wis.,  382. 

It  is  very  certain  that  before  Mrs.  Zewis^  agent  had  made 
any  contract  under  which  the  respondent  can  claim,  for  the 
sale  of  her  property  for  $450,  the  appellant  Mr.  Treweek  had 
oflFered  the  agent  $550  for  it.  Upon  Hilton,  under  whom  the 
respondent  claims,  objecting  to  the  acceptance  of  Treweek^s 
offer  and  insisting  upon  his  own  less  offer,  Treweek^  to  avoid 
controversy,  withdrew  his  offer;  and  then  the  agent  accepted 
Hilton's  offer  and  gave  the  receipt  in  the  name  of  the  respond- 
ent. Subsequently  Treweek  purchased  from  Mrs.  Lewis  di- 
rectly for  $600. 

If  Mr8.  Lewis  had  authorized  her  agent  to  accept  Hilton's 
offer,  it  was  on  the  ground  that  it  was  for  the  highest  price  to  bo 
got.  And  the  offer  of  a  higher  price  ought  to  have  been  held, 
in  good  faith,  to  revoke  the  authority  to  accept  the  lower,  yet 
imaccepted  by  the  agent.  And  even  when  the  higher  offer 
was  withdrawn,  in  the  manner  it  was,  we  cannot  but  think 
Vol.  XXXIX. -24 
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that  Mrs.  Lewis  ought  to  have  been  advised  of  the  cireum- 
fitances  before  the  agent  accepted  the  less  offer.  The  ease 
shows  that  the  sale  of  her  property,  if  sale  it  was,  was  for  & 
less  sum  than  it  was  reasonably  apparent  a  little  patience 
would  have  secured. 

But  however  that  may  be,  the  respondent  can  claim  only 
under  Hilton.  And  it  was  by  Hilton's  means,  acting  in  his 
own  name  but  on  behalf  of  the  respondent,  that  Treweek  was 
induced  to  withdraw  his  higher  offer.  Under  such  circum- 
stances, we  cannot  hold  the  respondent's  contract,  if  contract 
there  was,  to  be,  in  the  language  of  Smith  v.  Wood,  just,  fair 
and  upon  adequate  consideration.  The  rule  will  not  permit 
US  to  disturb  Mrs.  Lewis*  sale  for  the  higher  price  to  Treficeek^ 
or  to  enforce  specific  performance  of  Hilton's  alleged  contract 
in  tlie  name  of  the  respondent  for  the  lower  price,  when  Hil- 
ton is  responsible  for  the  withdrawal  of  the  offer  of  a  higher 
price.  .  The  respondent  must  be  left  to  enforce  any  right 
which  he  may  have,  by  action  at  law. 

By  the  Cov/rt,  —  The  judgment  of  the  court  below  is  re- 
versed, and  the  cause  remanded  with  directions  to  dismiss  the 
complaint 


Menk  vs.  Steinfokt. 


Beversal  of  Judgment.  (1)  Error  in  admUing  evidence  cured,  (S) 
Inadmieeible  evidence  r^ecUd  on  errtmeous  grounds.  (5)  Error  in 
charge  cured, 

EvmEKCE:  Witness.    (2,  4)  Husband  as  agent  of  wife. 

1.  An  error  in  admitting  eTidenoe  tending  to  show  that  there  was  no  conetd- 

eration  for  an  instrument  sued  on,  is  immaterial  where  the  jury  find  the 
instrument  a  forgery, 

2.  In  an  action  by  a  married  woman,  her  liusband  may  testify  in  her  hehsJi 

as  to  acts  done  by  him  as  her  agent,  whether  done  in  her  presence  or  in 
her  absence. 
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3.  An  erroneous  ruling  that  the  husband  could  not  testify  to  acts  done  by 

him  as  the  wife's  agent  when  she  was  present,  is  immaterial  where  it  ap- 
pears that  he  was  offered  as  a  witness  generaUy  in  the  cause,  and  not 
specially  as  to  matters  in  which  he  had  acted  as  her  agent. 

4.  On  taking  a  conveyance  of  certain  property  from  defendant's  intestate, 

plaintiff  caused  to  be  assigned  to  him  a  certain  mortgage  belonging  to 
her  husband,  executed  by  one  L.  Afterwards  plaintiff  reconveyed  to  the 
intestate  his  said  property,  and,  about  a  year  thereafter,  L.  paid  his 
mortgage  debt  to  plaintiff's  husband,  and  received  from  him  a  satis&c- 
tion  of  the  mortgage  theretofore  executed  by  the  intestate.  In  the  trans- 
actions concerning  tiioee  conveyances,  plaintiff's  husband  acted  generally 
as  her  agent.  Held^  that  in  this  action  he  could  not  testify  that  he  did 
not  act  as  her  agent  in  receiving  the  payment  of  L.'s  mortgage. 

5.  A  judgment  will  not  be  reversed  for  an  error  in  the  diarge  which  was  im- 

mediately and  fully  corrected. 

APPEAL  from  the  Circuit  Court  for  Jefferson  County. 

The  plaintiff,  a  married  woman,  brought  this  action  against 
the  defendant  as  administrator  of  the  estate  of  one  Wm. 
Abendroth. 

A  claim  was  presented  to  the  county  court  against  said 
estate  upon  an  instrument  in  writing  purporting  to  be  a 
promissory  note  for  $2,500  and  ten  per  cent,  interest,  payable 
in  installments  to  the  plaintiff  or  order,  and  purporting  to 
have  been  signed  by  the  defendant's  intestate.  The  instru- 
ment is  dated  September  9, 1870,  and  receipts  are  indorsed 
thereon,  signed  by  the  plaintiff,  for  the  first  installment  of  prin- 
cipal, being  $300,  and  for  two  year's  interest.  The  claim  was 
disallowed  by  the  county  court,  and  plaintiff  appealed  to  the 
circuit  court. 

In  the  latter  court  the  claim  was  resisted  by  the  adminis- 
trator on  the  grounds,  1.  That  the  signature  to  the  instru- 
ment is  a  forgery;  and  2.  That  if  such  signature  is  genuine, 
the  note  is  invalid  for  want  of  consideration. 

It  appeared  on  the  trial  that  in  April,  1870,  the  intestate 
conveyed  certain  real  estate  and  personal  property  to  the 
plaintiff,  and  on  September  9th  of  the  same  year  plaintiff  re- 
conveyed  to  the  intestate  the  same  real  estate  and  portions  of 
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tlie  same  personal  property.  Plaintiff  claims,  and  the  evi- 
dence on  her  part  tends  to  prove,  that  the  note  or  instrnnient 
in  controversy  was  given  by  the  intestate  for  a  part  of  the 
consideration  of  snch  reconveyance.  The  administrator  claims, 
and  the  evidence  on  his  part  tends  to  show,  that  the  signature 
to  such  note  is  not  that  of  the  intestate,  and  that  if  it  is  his 
eiguature,  there  was  no  consideration  for  the  note. 

When  the  property  was  conveyed  to  the  plaintiff,  she  caused 
to  be  assigned  to  the  intestate,  in  part  payment  therefor, 
a  mortgage  belonging  in  whole  or  in  part  to  her  husband,  ex- 
ecuted by  one  Leshinger  to  secure  the  payment  of  §600. 
About  a  year  after  the  reconveyance  to  the  intestate,  Lesh- 
inger paid  the  debt  secured  by  such  mortgage  to  i)laintifi*^3 
husband,  who  delivered  to  the  mortgagor  a  satisfaction  of  the 
mortgage,  theretofore  duly  executed  by  the  intestate.  Defend- 
ant's objection  to  the  admission  of  proof  of  such  payment 
was  overruled.  In  all  the  transactions  pertaining  to  such  con- 
veyances, plaintiff's  husband  acted  as  her  agent,  and  had  the 
principal  management  and  control  of  the  business. 

The  plaintifl''s  attorney  stated,  in  general  terms,  that  he 
offered  Mr.  Theodore  Menk  (plaintiff's  husband)  as  a  witness.' 
Objection  being  taken  by  the  defendant,  the  court  said :  "  You 
may  show  anything  by  Mr.  Menk  which  he  did  as  the  agent 
of  his  w^ife  when  alie  was  not  present.  Otherwise  his  testi- 
timony  is  excluded."  Mr.  Menk  was  not  examined  as  a  wit- 
ness, 

'  In  charging  the  jury  the  court  said:  "It  stands  here  un- 
contradicted that  on  the  9th  of  September,  1870,  Jfr^.  Menk 
reconveyed  this  brewery  property  to  Abendroth,  and  it  is 
claimed  by  her,  and  has  been  testified  to  by  her  upon  the 
stand,  that  the  consideration  paid  by  Abendroth  upon  a  recon- 
veyance of  the  property  was  as  follows:  the  note  in  suit, 
$2,500;  the  Leshinger  mortgage  was  surrendered  back  by 
Abendroth  to  Mrs,  Menk;^^  — The  plaintifl's  attorney  here  in- 
quired:      "Your  honor,  does   the   testimony  show   that  J" 
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The  court  proceeded:  "  I  am  not  stating  what  the  testimony 
is.  You  will  bear  in  mind  that  I  am  not  attempting  to  state 
what  the  testimony  shows,  but  what  is  claimed  to  be  the  testi- 
mony by  the  defense.  But  I  understand  that  to  be  the  testi- 
mony, nevertheless,  of  Mr%.  Menk.  I  imderstand  Mtb.  Menk 
to  have  stated  that  the  consideration  paid  and  agreed  to  be 
paid  by  Abendroth  on  the  reconveyance  of  this  property  was 
as  follows:  this  note  in  suit,  a  reassignment  of  the  Lesh- 
inger  mortgage,  and  a  surrender  of  the  Menk  mortgage  for 
$600;  these  three  items  making  the  amount."  Exceptions 
being  taken  to  so  much  of  this  charge  as  related  to  the  Lesh- 
inger  mortgage,  the  record  states  that  a  reference  to  the  re- 
porter's minutes  of  Mrs.  Meiik^a  testimony  disclosed  that  she 
had  not  testified  that  Abendroth  had  surrendered  back  the 
Leshinger  mortgage  to  her  on  the  reconveyance  of  this 
property;  and  thereupon  the  court  said  to  the  jury:  "It 
seems,  gentlemen,  that  Mrs.  Menkes  testimony  does  not  show 
tliatthis  Leshinger  mortgage  was  transferred  back  on  a  resale 
of  this  property." 

Two  questions  of  fact  were  submitted  to  the  jury :  "  1.  Did 
"William  Abendroth,  in  his  lifetime,  make,  execute  and  deliver 
to  Charlotte  Menk  the  promissory  note  in  question,  by  writ- 
ing his  own  name  thereto  as  maker,  as  the  same  appears  there- 
on, by  his  own  proper  hand?  2.  "Was  the  note  in  question  ex- 
ecuted and  delivered  by  "William  Abendroth  for  a  considera- 
tion actually  received  by  him  therefor? "  The  jury  answered 
both  questions  in  the  negative.  A  motion  on  the  minutes  for 
a  new  trial  was  denied,  and  judgment  was  entered  for  the  ad- 
ministrator for  costs.  From  this  judgment  the  plaintiff  ap- 
pealed. 

D,  Hall^  for  appellant,  contended  that  the  evidence  as  to 
the  satisfaction  of  the  Leshinger  mortgage  was  incompetent, 
in  the  absence  of  proof  connecting  the  plaintiff  with  it  in  any 
way;  that  if  there  was  sufficient  proof  of  her  husband's  agency 
in  the  matter  to  admit  such  evidence  against  her,  she  was  en- 
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titled  to  his  testimony  to  prove  that  the  payment  and  satisfac- 
tion had  no  relation  to  the  resale  or  the  note  in  question;  and 
that  the  court  charged,  not  only  that  the  plaintiff  testified  to 
having  received  the  Leshinger  mortgage  on  the  resale,  but  that 
she  did^  infact^  receive  U^  and  this  error  was  not  cured  by  its 
mere  retraction  as  to  her  statement. 

0.  W,  Bvrdy  for  respondent: 

1.  If  there  was  any  error  in  the  charge  of  the  court  respect- 
ing the  plaintiff's  statements  in  her  testimony,  it  was  at  once 
cured  by  the  reading  of  the  reporter's  minutes,  and  the  correc- 
tion, by  the  judge,  of  his  statement.  Nauman  v.  Zoerhla/uty 
21  Wis.,  466;  Emnions  v.  Dawe^  2  id.,  369;  Filling  v.  Otisy 
13  id.,  498;  Allerding  v.  Cross^  15  id.,  530;  Jenks  v.  The 
State,  17  id.,  667;  Strohn  v.  Railroad  Co,,  23  id.,  129. 
2.  The  plaintiff,  having  offered  her  husband  as  a  witness  gen- 
erally in  the  action,  and  not  to  the  specific  matter  of.  his 
agency,  cannot  complain  that  his  testimony  was  excluded. 
Beard  v.  Dedolj>h,  29  "Wis.,  136.  3.  All  the  testimony  ex- 
cepted  to,  with  one  exception,  was  offered  to  establish  the 
defense  of  a  want  of  consideration,  and  was  confined  by  the 
judge,  in  his  charge  to  the  jury,  to  its  bearing  upon  that 
question.  And  even  if  some  of  it  was  incompetent,  the  jury 
having  found  specially  that  the  note  was  a  forgery,  its  admis- 
sion could  not  prejudice  the  plaintiff. 

Lyon,  J.  The  testimony  tending  to  show  to  whom  or  for 
whose  benefit  the  Leshinger  mortgage  was  paid,  had  a  direct 
bearing  upon  the  second  question  submitted  to  the  jury,  to 
wit,  the  question  of  consideration,  and,  as  we  understand  the 
charge  given  by  the  judge  to  the  jury,  was  expressly  confined 
to  that  question.  Hence,  we  think  the  testimony  was  compe- 
tent. But  if  it  was  not  —  if  the  court  erred  in  admitting  it, — 
the  error  is  entirely  immaterial,  since  the  jury  found  that  the 
signature  to  the  alleged  note  is  a  forgery.  After  such  finding, 
the  answer  to  the  second  question  was  entirely  superfiuous, 
and,  if  wrong,  can  harm  no  one. 
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2.  The  plaintiff  offered  her  husband  as  a  witness  generally 
in  the  cause,  and  not  specially  to  testify  only  to  matters  in 
which  he  had  acted  as  her  agent.  Under  this  general  offer,  it 
would  not  have  been  error  had  the  court  rejected  him  without 
qualification.  This  was  ruled  in  Mountain  v,  Fisher^  22 
Wis.,  93.  Hence,  the  qualified  rejection  of  the  husband  as  a 
witness  cannot  be  error,  even  though  the  court  may  not  have 
stated  with  entire  accuracy  the  limits  to  which  the  testimony 
of  an  agent  husband  or  wife  should  be  confined.  The  learned 
circuit  judge  very  properly  observed  that  the  husband  was 
<2ompetent  to  testify  to  his  acts  as  the  agent  of  the  plaintiff; 
but  he  further  remarked  that  the  husband  could  only  testify 
to  acts  so  done  by  him  when  the  plavntiff  was  not  present. 
"We  do  not  think  this  qualification  can  be  sustained.  No  good 
reason  is  perceived  why  the  husband  may  not  testify  to  acts  as 
the  agent  of  his  wife,  done  by  him  in  her  presence,  as  well  as 
in  her  absence.  But  for  the  reason  already  stated  the  inaccu- 
racy is  harmless.  Besides,  it  is  a  fair  inference  from  the 
iHXSord  that  the  plaintiff  offered  her  husband  to  prove  by  him 
that  he  did  not  act  as  her  agent  in  collecting  tlie  Leshinger 
mortgage.  Clearly  he  was  not  a  competent  witness  for  that 
purpose. 

3.  The  incorrect  statement  made  by  the  judge  to  the  jury, 
to  the  effect  that  the  plaintiff  had  testified  that  the  defendant's 
intestate  was  to  reassign  the  Leshinger  mortgage  as  a  part  o£ 
the  consideration  for  the  reconveyance  of  the  property  men- 
tioned in  the  above  statement  of  the  case,  is  not  ground  for 
reversing  the  judgment.  The  inaccuracy  was  immediately 
discovered  and  corrected.  It  is  not  possible  that  any  person 
of  ordinary  unders^nding  could  have  been  misled  by  the  mis- 
statement, when  it  was  so  promptly  corrected. 

The  foregoing  observations  dispose  of  all  the  material  errors 
alleged  by  the  appellant  adversely  to  her.  It  follows  that  the 
judgment  of  the  circuit  court  should  be  affirmed. 

By  the  Court.  — Judgment  affirmed. 
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Claih  of  Wages  fry  one  received  into  defendant's  famihj  in  infancy.  (1)  Coh' 

tract  to  pay  wages  not  necessarily  implied;  may  he  implied  from  circum- 
stances.  (2)  If  received  as  a  child ^  must  shoiv  express  contract.  (3)  Bur- 
den of  proof.  (4)  Express  contract  denned.  (5)  Importance  of  dis- 
tinction between  circumstances  from  which  contract  impliedf  and  circum- 
stantial evidence  of  cTpress  contract. 

,  1.  The  mere  fact  of  i*eceiving  into  one's  family  indefinitely  an  infant  not  of 
kin  thereto,  does  not  imply  a  contract  to  pay  wages,  though  such  a  con- 
tract may  sometimes  be  implied  from  the  surrounding  arcunistances. 

2.  If  it  appears  expressly,  or  fi-om  the  sunxjunding  circumstances,  that  the  in- 

fant was  80  received  in  the  relation  of  a  child y  the  law  excludes  an  implied 
contract  to  pay  wages  for  his  services;  but  an  express  contract  to  pay 
such  wages  may  be  established  by  dh-ect  and  positive  evidence,  or  by  cir- 
cumstantial evidence  equivalent  to  direct  and  positive.  Pellage  t.  PeU 
lage,  32  Wis.,  136. 

3.  One  who,  having  been  received  in  infancy  into  a  family  not  of  kin  to  her, 

seeks  to  recover  for  services  rendered  to  such  family,  has  the  burden  of 
proof  to  show  eitlier  an  express  contract  or  surrounding  circumstancea 
from  which  a  conti-act  can  Ije  imphed;  and  if  it  appears  that  she  was  re- 
ceived as  a  child  J  she  must  prove  an  express  conti-act  for  wages. 

4.  In  such  a  case  the  mere  expectation  on  the  one  part  to  pay,  and  on  the 

other  part  to  receive  wages,  never  expressed  by  the  parties  to  each  otlier, 
does  not  constitute  an  express  contract,  though,  if  established  by  compe- 
tent evidence,  such  expectations  of  the  parties  may  sometimes  give  color 
to  drcumstances  tending  to  show  that  they  entei-ed  into  an  express  con- 
tract.   Mountain  r.  Fisher,  22  Wis.,  93,  explained. 

5.  In  euch  cases,  juries  should  receive  precise  instructions  on  the  distinction 

between  cu-cumstances  from  which  a  contract  may  be  imphed,  and  dr- 
cumstautial  endence  of  an  express  contract;  and  verdicts  proceeding  on 
a  confusion  of  these  two  things  should  be  set  aside. 

APPEAL  from  the  Circuit  Court  for  Jefferson  County. 

The  county  court  haying  allowed  a  claim  of  the  plaintiff 
against  the  estate  of  D.  D.  Burrington,  deceased,  for  personal 
seryices,  an  appeal  \yas  taken  to  the  circuit  court.  On  tho 
trial  there,  it  appeared  tliat  in  1860  the  plaintiff,  then  about 
fourteen  years  old,  being  the  child  of  poor  parents,  went  to 


Digitized  by  VjOOQIC 


JANTJAET  TEEM,  1876.  877 

Xyler  YB.  Buzrington,  Adm'x. 

live  in  the  family  of  Dr.  Burrington,  the  deceased;  that  she 
was  not  a  blood  relative  of  the  family;  that  she  remained  in 
the  family  most  of  the  time  until  the  death  of  Dr.  Burrington, 
a  period  of  about  ten  years;  that  she  was  away  some  of  the 
time  on  visits;  that  she  taught  school  several  terms;  that  she 
also  attended  school,  and  obtained  most  of  her  education 
during  this  time;  that  during  all  this  period  her  home  was  at 
Dr.  Burrington's;  and  that  while  there,  she  was  accustomed  to 
render  services  for  the  family  about  the  house,  and  to  some 
extent  outside  of  the  house.  Testimony  was  introduced  by  the 
plaintiff  tending  to  show  that  her  services  were  such  as  are 
usually  peformed  by  servants,  and  were  of  considerable  value; 
that  the  deceased  had  frequently  stated  to  others  that  he  in- 
tended to  remunerate  her  for  her  services,  and  that  she  would 
receive  better  pay  for  remaining  at  home  in  his  family  than 
for  teaching.'  The  evidence  for  the  defense  tended  to  show 
that  the  deceased  had  received  the  plaintiff  into  his  family 
agreeing  to  treat  her  as  his  child;  and  that  she  had  enjoyed 
good  educational  advantages  while  there,  and  had  been  treated 
as  one  of  the  family. 

The  court  instructed  the  jury  that  "  if  the  relation  existing 
between  the  claimant  and  the  decedent,  as  established  and 
maintained  by  themselves,  was  the  ordinary  relation  of  parent 
and  child,  there  being  no  agreement  between  them  that  the 
claimant  should  receive  compensation  for  her  services,  nor  un- 
derstanding of  the  parties  themselves  that  compensation  there- 
for should  be  received  and  paid,  the  claimant  is  not  entitled  to 
recover.  *  *  It  was  competent  for  the  claimant  and  the  dece- 
dent to  create  by  agreement  or  understanding  such  relations 
as  they  saw  fit  in  respect  to  services  to  be  performed  by  the 
former  for  the  latter,  and  the  care  and  support  to  be  given  by 
the  decedent  to  the  claimant.  But  inasmuch  as  the  claimant 
was  not  the  natural  child  or  other  blood  relative  of  the  dece- 
dent, the  burden  of  proof  in  this  case  is  upon  the  defendant  to 
show  to  your  satisfaction  that  the  relation  actually  existing^ 
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between  the  claimant  and  the  decedent  was  that  of  parent  and 
child;  otherwise  it  must  be  presumed  that  the  claimant  was 
to  receive  compensation  for  her  services,  although  neither  the 
amount  nor  the  terms  of  payment  were  agreed  upon,  and  even 
though  there  was  no  agreement  at  all  in  respect  to  compensa- 
tion." 

Yerdict  and  judgment  for  the  plaintift  A  new  trial  was 
denied;  and  defendant  appealed. 

c/.  B.  Bennett,  for  appellant,  argued,  among  other  things, 
that  the  court  erred  in  charging  that  the  burden  of  disproving 
a  contract  lay  upon  the  defendant.  Tlie  evidence  clearly 
shows  that  the  relation  which  the  deceased  sustained  toward 
the  plaintiff  was  that  of  a  parent;  and  this  being  the  case, 
there  was  no  presumption  that  the  plaintiff  was  to  be  paid  for 
her  services.  On  the  contrary,  proof  of  an  express  contract 
was  indispensable  to  the  maintenance  of  the  action.  Cooper 
V.  Martm,  4  East,  76;  Williams  v.  Hvtchinson,  5  Barb.,  125; 
Oreen  v.  BobertSy  47  id.,  521;  Williams  v.  Hutchinson,  8 
Coms.,  312;  Fisher  v.  Fisher,  5  Wis.,  472;  Mountain  v. 
Fisher,  22  id.,  93;  Shirley  v.  Bennett,  6  Lans.,  512;  38  How. 
Pr.,  406;  19  Mo.,  433.  To  establish  a  contract,  the  evi- 
dence must  be  clear,  direct  and  positive  that  the  relation  be- 
tween the  parties  was  not  the  ordinary  one  of  parent  and 
child,  or  of  brother  and  sister,  but  that  of  debtor  and  credit- 
or, or  of  master  and  servant.  Mall  v.  Finch,  29  Wis.,  278 ; 
Jhify  V.  Duffy,  44  Pa.  St.,  402;  Bash  v.  Bash,  9  id.,  260; 
Pellage  v.  Fellage,  32  Wis.,  136.  But  little  weight  should  be 
given  to  the  alleged  admissions  of  the  deceased.  1  Greenl. 
Ev.,  §  200;  Dreh&r  v.  FitcMmrg,  22  Wis.,  675. 

G.  W.  Bird,  for  respondent,  argued  that  it  is  the  settled  law 
of  this  stat«  that  circumstances  short  of  an  express  contract 
will  fix  liability  in  such  a  case  as  this,  and  the  charge  of 
the  court  was  correct,  citing  Fisher  v.  Fisher,  5  Wis.,  472; 
Mountain  v.  Fisher,  22  id.,  93;  Ball  v.  Finch,  29  id.,  278; 
Pellage  V.  Pellage^  32  id.,  136. 
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Ryan,  C.  J.  "  The  intention  of  the  parties  to  any  particu- 
lar transaction  may  be  gathered  from  their  acts  and  deeds,  in 
connection  with  surrounding  circumstances,  as  well  as  from 
their  words;  and  the  law  therefore  implies  from  the  silent 
language  of  men's  conduct  and  actions,  contracts  and  promises 
as  forcible  and  binding  as  those  that  are  made  by  express 
words,  or  through  the  medium  of  written  memorials  not  un- 
der seal."     Addison  on  Cont.,  209. 

When,  without  express  contract,  an  infant  is  indefinitely 
taken  into  a  family  not  akin  to  it,  the  surrounding  circum- 
stances must  give  construction  to  the  act,  and  determine 
whether  the  infant  is  so  taken  as  a  visitor,  or  as  a  servant  for 
wages  to  be  earned  by  it,  or  as  a  boarder  or  pupil  for  nurture 
or  tuition  for  compensation  to  the  head  of  the  family,  or  as  a 
child  adopted  by  the  &mily  in  the  relation  of  a  child  by 
blood,  or  in  some  other  peculiar  relation.  In  the  absence  of 
proof  of  surrounding  circumstances  from  which  a  contract 
can  be  implied,  it  is  not  the  province  of  the  law  to  impose 
one  upon  the  parties. 

Fisher  v.  FisJier^  5  Wis.,  472,  was  an  action  by  an  adult 
son  who  remained  in  his  father's  family  and  labored  for  him 
after  majority,  against  the  father,  for  the  services  of  the  son 
sm  juris.  It  is  said  by  the  court  that  it  was  incumbent  on 
the  plaintiff  to  show  that  the  ordinary  relation  of  parent  and 
child  did  not  subsist  between  him  and  the  defendant,  and  that 
there  was  an  understanding,  tliat  is  an  express  contract,  be- 
tween them  that  the  son  should  be  compensated  for  his  ser- 
vices. This  was  said  ohiter  in  that  case,  but  was  the  direct 
rule  of  decision  in  Kaye  v,  Crawford^  22  Wis.,  320,  and 
again  in  Pellage  v.  Pellage^  32  id.,  136.  The  same  rule  was 
applied  to  a  sister  living  with  her  brother  as  a  member  of  his 
family.    Hall  v.  Finch,  29  Wis.,  278. 

And  the  rule  relating  to  children  by  blood  appears  to  ap- 
ply equally  to  children  by  adoption.  Mountain  v.  Fishery  22 
Wis.,  93.    There  the  plaintiff  was  an  infant,  not  of  kin  to 
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the  defendant,  in  whose  family  she  had  lived,  and  whom  she 
sued  for  her  services  in  his  family.  And  this  court  approves 
the  charge  of  the  circuit  court  to  the  effect,  that  if  the  de- 
fendant had  received  the  plaintiff  into  his  family,  and  tlie 
plaintiff  had  entered  it,  to  be  treated  as  the  defendant's  child, 
without  other  understanding  for  compensation,  the  plaintiff 
could  not  recover.  It  is  quite  apparent,  especially  in  the 
light  of  the  later  cases,  that  imderstanding  there  signifies,  as 
it  often  does,  express  contract.  Indeed,  aside  from  the  au- 
thority of  that  case,  it  is  diflScult  to  comprehend  any  reason 
why  a  child  by  adoption,  sharing  the  advantages,  should  not 
share  the  disabilities  of  a  child  by  blood;  or  why  a  child  re- 
ceived into  a  family  from  benfevolence  should  have  a  larger 
rule  of  right  in  it  than  a  child  in  its  charge  by  the  order  of 
nature.  The  frequency  of  such  cases  shows  that  such  benevo- 
lence sometimes  meets  ungracious  return,  "  through  the  fraud 
of  some  and  the  avarice  and  litigiousness  of  others."     HaU 

The  adoption  of  an  infant  into  a  family  as  a  child  implies 
no  contract  to  pay  for  its  services  to  the  family;  and  an  in- 
fant so  adopted  can  recover  for  such  services  against  the  head 
of  the  family  only  upon  express  contract. 

The  rule  of  evidence  by  which  such  express  contract  be- 
tween parent  and  child,  by  blood  or  by  adoption,  must  be  es- 
tablished, is  laid  down  in  Pellage  v.  Pellage^  supra.  Cole, 
J.,  says:  "The  rule  is,  that  the  evidence  of  a  contract  to  com- 
pensate  the  services  of  a  child  must  be  positive  and  direct, 
and  the  contract  cannot  be  inferred  from  circumstances  and 
probabilities."  And  Dixon,  C.  J.,  adds  by  way  of  explanation: 
"  It  may  perhaps  be  going  too  far,  and  be  a  deduction  not  au- 
thorized from  Hall  v.  Finch^  to  say  that,  in  every  case  of  this 
kind,  there  must  be  positive  proof  of  an  express  contract  for 
the  payment  of  wages  or  the  making  of  pecuniary  compensa- 
tion for  the  services  performed.  There  may  undoubtedly 
exist  other  facts  and  circumstances,  clear  and  unequivocal 
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proof  of  whicli,  according  to  the  rule  of  evidence  held  in  such 
cases,  will  be  equivalent  to  direct  and  positive  proof  of  an  ex- 
press contract.  An  express  contract  to  pay,  or  the  relation  of 
master  and  servant,  may  be  as  fairly  and  incontrovertibly  es- 
tablished by  circumstantial  evidence  as  by  that  which  is  di- 
rect.^' 

And  so  it  is  apparent,  first,  that  when  the  respondent  was 
received  in  her  infancy  into  the  family  of  the  appellant's  tes- 
tator, the  mere  fact  implied  no  contract  to  pay  her  wages  for 
any  services  she  might  render  to  it,  though  such  a  contract 
might  be  implied  from  the  surrounding  circumstances;  and, 
secondly,  that  if  it  appeared  expressly  or  from  the  surround- 
ing circumstances,  that  she  was  so  received  in  the  relation  of 
a  child,  the  law  excludes  an  implied  contract  to  pay  her  wages 
for  her  services;  but  that  she  could  recover  upon  an  express 
contract  to  pay  her,  which  might  be  established  by  direct  and 
positive  evidence  or  by  circumstantial  evidence  equivalent  to 
direct  and  positive.  In  what  relation  she  entered  the  testa- 
tor's fcimily,  was  therefore  the  first  question  of  fact  to  be  de- 
termined. If  as  a  servant,  there  was  an  implied  contract  of 
the  testator  to  pay  her  wages  quomtum  meruit.  If  as  a  child, 
there  was  no  implied  contract  to  pay  her  wages;  and  she 
could  recover  them  only  upon  express  contract  with  the  tes- 
tator, which  it  was  incumbent  upon  her  to  establish. 

The  learned  judge  of  the  court  below  appears  to  have  been 
misled  into  a  distinction,  not  sanctioned  by  the  rule,  between 
a  child  by  blood  and  a  child  by  adoption.  And  so,  in  his 
view,  because  the  respondent  was  not  of  kin  to  the  testator, 
there  was  a  presumption  that  she  was  taken  into  the  testa- 
tor's family  under  a  contract  to  pay  her  for  her  services  to  it, 
and  the  onu8  of  disproving  such  a  contract  lay  with  the 
appellant. 

So  the  jury  was  instructed.  This  is  error.  The  onu8  pro- 
Txmdi  of  her  right  to  recover  was  on  the  respondent.  The 
mere  fact  of  her  being  taken  into  the  testator's  family  did 
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not  establish  her  right.  Failing  to  prove  an  express  contract, 
it  rested  with  her  to  establish  an  implied  contract  by  the  snr- 
rounding  circumstances.  If  the  surrounding  circumstances 
showed  that  she  was  taken  into  the  testator's  family  as  a 
child,  then  it  rested  with  her  to  prove  an  express  contract 
with  the  testator  that  he  should  pay  her  wages. 

And  mere  expectation  on  his  part  to  pay  and  on  her  part  to 
receive  wages,  would  not  constitute  an  express  contract,  unless 
by  mutual  expression  of  the  expectation  it  became  consensual. 
Eesting  in  the  several  minds  of  the  parties,  unexpressed  to 
each  other,  independent  and  changeable,  their  expectations 
would  tend  rather  to  rebut  than  to  establish  an  express  con- 
tract. For  upon  contract  expressly  made,  expectation  would 
cease.  In  such  cases  expectation  looks  rather  to  an  implied 
than  an  express  contract.  If  established  by  competent  evi- 
dence, as  entering  into  the  res  gestce^  such  ex])ectations  of 
these  parties  might  give  color  to  circumstances  tending  to 
show  that  they  ripened  into  a  mutual  understanding,  an 
express  contract.  This  is  apparently  the  sense  in  whidi  the 
rather  loose  word  is  used  in  Mountain  v.  Fisher^  as  the  con- 
text of  the  opinion  shows,  and  is  the  construction  put  upon 
it  in  all  the  later  cases;  especially  in  Pellage  v.  Pellage,  both 
opinions  being  by  my  brother  Cole,  who  quite  concurs  in  my 
view  of  them. 

And,  though  the  express  contract  required  by  the  rule  may 
be  established  by  circumstantial  evidence,  vague,  doubtful, 
ambiguous  circumstances  are  insufficient  for  that  purpose; 
but  only  such  circumstances,  clearly  proved,  as  are  equivalent 
to  direct  and  positive  proof.  Pellage  v.  Pellage.  And,  as 
peculiarly  applicable  here,  we  again  quote  from  Oibson,  C.  J., 
in  Bash  v.  Bosky  9  Pa.  St.,  260,  cited  in  Hall  v.  Finch. 
"  Every  sane  man  must  be  allowed  to  make  his  own  contract, 
as  well  as  his  own  will.  And  to  prevent  jurors  from  making 
it  for  him  according  to  their  peculiar  notions  of  fitness  and 
propriety,  we  have  held  that  the  evidence  of  a  contract  to 
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compensate  the  services  of  a  child  must  be  positive  and  direct. 
But  evidence,  dear  and  satisfactoiy  in  the  estimation  of  a 
jury,  may  be  neither.  It  may  be  no  more  than  presumptive 
and  inferential;  and  if  that  were  sufficient,  it  would  be  easy 
to  see  how  every  case  of  the  sort  would  go.  To  an  unprac- 
ticed  eye,  loose  and  inconsiderate  expressions ....  and  pre- 
sumptions  or  probabilities  resting  on  circumstances,  may 
seem  perfectly  clear  and  satisfactory;  but  they  constitute  not 
the  proof  by  which  such  a  contract  is  to  be  established  in  con- 
formity to  the  judgments  of  this  court."  So  far  as  this  pas- 
sage appears  to  exclude  circumstantial  evidence  of  an  express 
cont]*act,  we  do  not  adopt  it.  But  we  regard  it,  as  indeed  the 
whole  opinion  from  which  it  is  taken,  as  full  of  instruction 
in  the  case  before  us.  It  is  especially  suggestive  of  the  dan- 
ger, in  such  cases,  of  confounding  circumstances  from  which 
a  contract  might  be  implied,  with  circumstantial  evidence  of 
an  express  contract;  of  the  necessity  of  precise  instruction  to 
juries  on  the  distinction;  and  of  the  duty  of  courts  to  set 
aside  verdicts  proceeding  on  such  a  confusion. 

In  this  case,  it  is  equally  the  duty  of  the  court  to  support 
an  express  contract,  if  hona  fide  made  and  clearly  established^ 
in  favor  of  the  respondent,  against  her  benefactor,  the  testa- 
tor's estate,  and  to  protect  his  estate  from  a  contract  to  be 
implied  after  his  death  from  his  benevolence  to  the  respond- 
ent during  his  life. 

For  the  reasons  stated,  the  judgment  of  the  court  below  is 
reversed,  and  the  cause  remanded  for  a  new  triaJ. 

By  the  Cowrt. — So  ordered. 
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SoHEiKE  YS.  Johnson  and  others. 

Beverscd  of  Judgment, 

A  judgment  mil  not  be  rev^^sed  becaose  some  proposition  in  the  judge's 
charge  to  the  jury  was  not  strictly  accurate,  if  upon  the  whole  charge 
the  jury  could  not  have  been  misled  as  to  the  law  applicable  to  the  case 
presented  by  the  appellant's  evidence. 

APPEAL  from  the  Circuit  Court  for  JefferBon  County. 

This  was  an  action  under  the  statute  relating  to  mills  and 
mill  dams,  to  recover  damages  for  flowing  plaintiff's  land,  and 
to  abate  the  dam.  The  answer,  among  other  defenses,  set  up 
the  statute  of  limitations  in  bar. 

The  testimony  on  the  part  of  the  plaintiff  tended  to  show  a 
greater  flowage  in  the  years  1873  and  1874  than  prior  to  that 
time;  while  that  of  the  defendant  tended  to  establish  a  flow- 
age  to  an  eq.ual  or  greater  extent  in  previous  years,  and  for  a 
period  ranging  from  twelve  to  twenty  years  prior  to  the  com- 
mencement of  the  action. 

The  exception  taken  to  the  charge  of  the  court,  comprising 
the  point  upon  which  this  appeal  was  argued,  and  so  much  of 
the  charge  as  is  necessary  to  an  understanding  of  the  case, 
appear  in  the  opinion. 

The  defendants  had  a  verdict  and  judgment,  and  the  plaintiff 
appealed. 

J.  M.  CfUlet,  for  the  appellant,  argued  that  the  rule  laid 
down  by  the  court  in  its  charge  required  the  plaintiff  to  show 
a  flowage  greater  than  that  existing  and  exercised  ten  years 
prior  to  the  commencement  of  the  action,  regardless  of  any 
recession  of  the  waters  during  the  interval,  whereas  defend- 
ants' rights  were  limited  by  the  permanent  flowage  during 
the  ten  years;  and  that  it  prevented  a  recovery  as  to  any 
portion  of  the  land  flowed  within  the  three  years  prior  to  the 
action,  in  case  a  part  had  been  flowed  for  ten  years,  which 
was  erroneous. 
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G,  W,  Bird^  for  the  respondents,  as  to  the  correctness  of  the 
charge,  cited  Tay.  Stats.,  8l2,  814,  §§  3,  4, 13, 15, 16, 17,  and 
818,  §  42;  Booker  v.  Perkins^  14  Wis.,  79;  ITaag  v.  Delorme^ 
30  id.,  591;  Buehl  v.  Voight^  28  id.,  153;  Janaaen  v.  Latri' 
mersj  29  id,  88.  He  also  contended  that  the  exceptions  were 
not  suflSciently  specific  to  present  any  question  for  review, 
citing  Morse  v.  Oilman,  18  Wis.,  373;  Tomlinson  v.  Walldce, 
16  id.,  225,  and  cases  cited  in  note. 

Cole,  J.  On  the  argument,  all  exceptions  to  the  rulihgs  of 
the  court  on  the  trial  were  abandoned  except  those  taken  to 
some  portions  of  the  charge.  Exceptions  were  taken  to  the 
charge  relating  to  the  defense  of  the  statute  of  limitations. 
Upon  that  point  the  court,  among  other  things,  instructed 
the  jury  that  if  the  plaintiff's  lands  or  some  portion  of  them 
were  flowed  by  reason  of  the  dam  for  ten  years  next  before 
the  commencement  of  the  action,  to  the  same  degree  and  uni- 
form height  that  they  were  at  the  commencement  of  the 
action,  and  since,  then  the  verdict  must  be  for  the  defendants. 

The  criticism  upon  this  charge  is,  that  if  the  plaintiff  had 
only  ten  acres  flowed  at  the  time  the  suit  was  brought,  but 
had  had  forty  acres  flowed  three  years  .before  that  time,  under 
this  rule  of  the  court  the  ten  years  flowing  of  the  ten  acres 
would  bar  a  recovery  for  the  injury  to  •  the  forty  acres 
flowed  three  years  before  the  action  was  commenced,  and 
subsequently,  though  the  forty  acres  might  not  have  been 
actually  flowed  for  the  full  period  required  by  the  statute  of 
limitations.  The  whole  charge  must  be  construed  together 
and  with  reference  to  the  issues  and  evidence  in  the  cause. 
Under  such  a  rule  of  interpretation,  the  charge  seems  to  be 
sufficiently  accurate  and  precise.  The  complaint  was  for  the 
flowing  and  injury  done  to  ninety-three  acres  of  land,  or 
some  part  thereof,  belonging  to  the  plaintiff.  An  effort  was 
made  on  the  trial  by  the  plaintiff  to  prove  that  more  of  his 
land  was  flowed  in  the  years  1873  and  1874  than  had  been 
Vol.  XXXIX.— 25 
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prior  to  that  time.  Indeed  the  plaintiff  himself  testified  that 
in  1871  a  very  small  part  of  his  land  was  below  water,  and 
that  the  portion  flowed  "was  around  the  river,  not  much 
outside."  So  that  really  no  such  state  of  facts  existed  or  was 
attempted  to  be  proven  as  is  supposed  in  the  illustration 
made  use  of  to  show  the  incorrectness  of  this  part  of  the 
charge.  But  besides,  in  immediate  connection  with  this 
paragraph  of  the  charge  criticised,  the  court  told  the  jury 
that  if  they  found  "  from  the  testimony  that  the  plaintiff's 
land  or  some  part  of  it  is  flowed  or  otherwise  injured  by  the 
dam,  then,  to  make  the  statute  of  limitations  of  ten  years 
available  as  a  defense  to  the  defendants,  they  must  show  that 
the  water  has  been  kept  up  by  the  dam  to  the  same  uniform 
height  as  that  complained  of  as  being  increased  flowage,  for  a 
period  of  ten  years  or  more  next  preceding  the  commence- 
ment of  the  action;  and  the  defendants  are  bound  to  make 
such  showing  by  a  preponderance  of  testimony.  If  the 
plaintiff^s  land  was  flowed^  by  reason  of  the  dam  ten  years 
next  before  the  commencement  of  the  action,  he  is  not 
entitled  to  recover,  unless  there  has  been  increased  flowage 
within  that  time.  *  *  To  entitle  the  plaintiff  to  recover 
in  case  you  shall  find  that  his  land  or  some  part  of  it  is  flowed 
or  otherwise  injured  by  the  dam,  it  is  not  necessary  that  the 
dam  should  have  been  the  sole  cause  of  the  increased  flowage 
or  injury;  for  though  there  may  have  been  other  obstructions, 
yet  if  you  shall  find  from  the  testimony  that  but  for  the  dam 
there  would  have  been  no  increase  of  water  on  the  lands,  or 
that  by  reason  of  the  dam  the  flowage  or  injury  has  been 
greater  than  it  was  before,  the  dam  is  to  be  deemed  a  cause  of 
the  increased  flowage  or  injury.  If  within  ten  years  next 
preceding  the  commencement  of  this  action,  by  reason  of 
increase  in  the  height  of  the  dam  or  because  of  any  new 
obstruction,  the  dam  has  caused  more  of  the  plaintiff's 
land  to  be  flowed  uniformly  or  otherwise  injured,  for  such 
increase  the  defendants  are  liable  for  damages  as  though  no 
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right  to  keep  up  the  water  had  ever  been  acquired  at  all.'* 
These  quotations  are  sufficient  to  show  the  general  import  of 
the  charge;  and  when  the  charge  is  considered  with  reference 
to  the  evidence,  it  is  unobjectionable.  The  criticism  passed 
upon  it,  or  upon  portions  of  it,  seems  to  us  over  nice  and 
refined,  and  fails  to  point  out  any  error  which  could  have 
misled  the  jury.  Of  course,  when  the  plaintiff  showed  that 
any  portion  of  his  land  was  flowed  or  injured  by  the  defend- 
ants' dam,  it  was  incumbent  on  them  to  establish  a  pre- 
scriptive right  thus  to  flow  it.  This  was  the  issue  in  the  case, 
and  it  appears  to  have  been  submitted  upon  the  evidence,  with 
no  misdirection  as  to  the  law. 

By  the  Cavrt.  —  The  judgment  of  the  circuit  court  ^is 
affirmed. 


SoHATTSCHKEiDEB  VS.  JoHNSON  and  othcrs. 

Chakgb  of  Venub.  (1)  Appealable  order.  Res  adjudicata.  Denial  of  one 
motion  does  not  bar  a  second.  (2)  Discretion  of  trial  court  as  to  change 
of  venue  for  pr^udice  of  thepecple  of  the  county. 

1.  An  order  refusing  to  change  the  place  of  trial  on  account  of  the  prejudice 

of  the  -people  of  the  county  in  which  the  action  ims  brought,  is  appeal- 
able, and  it  may  also  be  reviewed  on  appeal  from  the  final  judgment; 
and  one  such  order  made  in  an  action  does  not  bar  a  second  lifae  motion 
by  the  same  party  on  the  same  ground.  Hackett  v.  Carter,  38  Wis., 
394. 

2.  The  granting  of  a  change  of  venue  in  such  cases  rests  in  the  sound  dis- 

cretion of  the  court,  acting  upon  its  own  knowledge  and  observation  as 
well  as  upon  the  proo&  i^esented;  and  its  decision  will  not  be  reversed 
except  for  an  abuse  of  discretion. 

APPEAL  from  the  Circuit  Court  for  Jeferson  County. 
/.  If.  GUlety  for  appellant: 

1.  The  order  was  not  appealable.    Bald/wm  v.  Mart/gold^ 
2  Wis.,  419;  Bines  v.  Boydy  7  id.,  156;  Bunale  v.  Browriy  11 
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id.,  186;  Western  Bank  of  Scotland  v.  Tallmun,  15  id.,  92; 
22  id.,  99.  2.  The  question  was  not  res  adjvdicata  by  tlie 
denial  of  the  former  motion. 

G.  W.  Bird,  for  respondent: 

1.  The  question  was  res  adjudicata  by  the  denial  of  the 
former  motion,  made  on  the  same  grounds.  Cothren  v.  Con- 
na/ughton,  24  Wis.,  134;  Kobe  v.  The  Eagle,  25  id.,  108; 
Moll  V.  BencJcler,  28  id.,  611;  Branger  v.  Buttrich,  id.,  450; 
Mercein  v.  The  People,  25  Wend.,  63;  Supers  v.  Briggs,  2 
Denio,  26;  WhUe  v.  Coatsworth,  2  Seld.,  137;  In  re  Lwrng- 
ston,  34  K  T.,  555;  Pierce  v,  Kneela.nd,  9  Wis.,  23;  Hill  v. 
IToover,  id.,  15;  Allen  v.  Gibhs,  12  Wend.,  202.  But  if  the 
doctrine  of  res  adjvdicata  were  not  applicable  to  the  motion, 
it  could  not  be  renewed  without  first  obtaining  leave  of  the 
.  court.  MiMiell  v.  Allen,  12  Wend.,  290;  Dollfus  v.  Frosch, 
6  Hill,  493;  Belmont  v.  R.  P.  Co.,  52  Barb.,  637;  Corwith 
V.  Bank,  11  Wis.,  430.  2.  A  change  of  venue  on  the  ground 
here  assigned  could  properly  be  granted  only  upon  the  fact 
being  clearly  established  to  the  satisfaction  of  the  court. 
Tay.  Stats.,  1425,  §  14;  R  S.,  1055;  Hungerford  v.  Gushing, 
2  Wis.,  397;  Frank  v.  Avert/,  21  id.,  166.  The  determina- 
tion of  the  court  below  will  not  be  disturbed  unless  there  was 
an  abuse  of  its  discretion.  24  Wis.,  533;  30  id.,  129;  31  id., 
512;  33  id.,  413;  Zego  v.  Shaw,  38  id.,  401. 

•  

Lyon,  J.    This  appeal  is  from  an  order  of  the  circuit  court' 

denying  the  motion  of  the  plaintiff  for  a  change  of  the  place 
of  trial  of  the  action  l)ecause  of  the  alleged  undue  influence 
of  the  defendants  over  the  people  of  the  county  in  which  the 
action  is  pending,  and  because  of  the  prejudice  of  such  people 
against  the  plaintiff.  At  a  previous  term  of  the  court  a  simi- 
lar motion  had  been  made  by  the  plaintiff,  and  denied.  Affi- 
davits were  read  in  support  of  and  against  the  last  motion. 
These  were  quite  voluminous,  and  it  will  serve  no  useful  pur- 
pose to  set  them  out  at  length,  or  to  attempt  to  state  the  sub- 
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Stance  of  them.  It  is  sufficient  to  say,  that,  in  our  opinion, 
those  read  in  support  of  the  motion,  considered  alone,  are  en- 
tirely sufficient  to  justify,  if  not  to  require,  a  change  of  the 
place  of  trial.  But  the  affidavits  read  in  opposition  to  the 
motion  materially  weaken  the  force  of  those  read  to  support 
it.  Yet,  considering  all  of  the  affidavits,  we  are  inclined  to 
think  the  place  of  trial  ought  to  have  been  changed.  Cer- 
tainly, had  the  motion  been  granted,  this  court  would  be  slow 
to  interfere  with  the  ruling. 

It  must  be  remembered,  however,  that  this  is  a  matter 
which  rests  in  the  sound  discretion  of  the  circuit  court,  and 
nothing  short  of  an  abuse  of  such  discretion  will  justify  our 
interposition. 

We  cannot  say  that  there  was  an  abuse  of  discretion  in  the 
present  case.  In  reaching  the  conclusion  that  the  motion 
ought  to  be  denied,  the  learned  circuit  judge  may  have  been 
influenced  by  his  personal  observation  and  knowledge,  to 
which  he  might  properly  resort.  JackmanWUl  Case^  27 
"Wis.,  409;  Lego  v.  Shaw^  38  id.,  401. 

The  former  order  denying  a  like  motion  is  no  bar  to  the  last 
motion.  This  is  one  of  the  cases  to  which  the  doctrine  of  res 
adjudicata  is  not  applicable.  The  order  refusing  to  change 
the  place  of  trial  is  appealable,  and  it  may  also  be  reviewed 
on  an  appeal  from  the  final  judgment  in  the  action.  JS^aas  v. 
Wemhagen^  30  Wis.,  326.  Hence  the  case  is  ruled  by  Haeh- 
ett  V.  Carter^  38  id.,  394.  The  motion  may  be  renewed  at  the 
pleasure  of  the  plaintiff. 

By  the  Court.  —  Order  affirmed.        • 
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Van  Sltkb  vs.  Trempealeau  County  Fabmebs'   Mutual 
FiEE  Insurance  Company. 

Constitutional  Law.  Trial  by  Non  Judex.  (1)  LimUatum  of  legisla- 
tive power  as  to  conferring  judicial  jurisdiction,  (2)  Act  permitting 
trkU  by  a  member  of  the  bar  of  this  court  in  certain  cases,  void.  (3)  Pre- 
sumption from  record  in  such  a  case.  (4)  Judgments  of  judges  de  fturto, 
distinguished.    (5)  Reversal  of  judgment  for  mistrial. 

Change  op  Venue.    (6)  How  question  of  judge* s  prejudice  to  be  raised. 

1.  The  constitution  of  this  state  haying  vested  all  judicial  jurisdiction  in  courts 

and  justices  of  the  peace,  and  provided  for  the  election  of  judges  of  all 
courts,  the  legislature  can  confer  no  judicial  jurisdiction  on  other  offioen 
or  persons,  excepting  power  not  exceeding  that  of  a  drouit  judge  at 
chambers,  on  court  commissioners. 

2.  Ch.  69,  Laws  of  1870,  which  authorizes  parties  to  avoid  a  cliange  of  venue 

for  prq'udice  of  the  circuit  judge,  by  stipulating  that  a  member  of  the 
bar  of  this  court  shall  act  as  judge  in  the  case,  with  all  the  powers  and 
duties  of  a  circuit  judge,  is  void. 
8.  On  appeal  from  a  judgment  signed  by  the  clerk,  where  the  record  here 
shows  that  on  the  trial  of  the  cause  in  the  court  below  the  judge  of  that 
court  left  the  bench,  and  that  his  place  was  assumed  by  another  person, 
a  member  of  the  bar  of  this  court,  but  not  a  judge,  who  tried  the  cause, 
and  upon  whose  consideration  the  judgment  was  rendered,  this  court 
cannot  presume  that  such  judgment  rests  upon  a  proper  trial  of  the 
issue,  but  must  treat  the  proceeding  as  coram  non  judice,  and  the  judg- 
ment as  void. 

4.  In  re  Boyh,  9  Wia.,  264;  SlaU  v.  Bloomy  17  id.,  521;  and  Laver  v.  Me- 

OlacMinf  28  id.,  861,  in  which  the  court  upheld  the  judgments  at  judges 
defaeto,  and  not  de  jure,  distinguished  from  this  case,  in  which  the  per- 
son who  tried  the  cause  was  not  in  possession  of  the  office  of  judge,  and 
did  not  claim  it. 

5.  The  judgment,  having  proceeded  upon  a  mistrial,  and  not  being  a  proper 

judgment  of  the  court  below,  whetiior  it  is  void  or  voidable,  must  be 
reversed. 

6.  Whether  the  petition  of  a  party  to  an  action,  representing  the  judge  to  be 

related  to  tiie  parties  and  necessarily  and  insensibly  prqudioed  in  the 
case,  but  not  praying  a  change  of  venue,  properly  raises  the  question  of 
prcgudioe,  is  not  here  decided. 

APPEAL  from  the  Circuit  Court  for  Trempealeau  County. 
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Action  for  a  loss  by  fire,  under  an  alleged  agreement  for 
insurance.  Plaintiff  presented  to  the  court  a  petition  repre- 
senting that  the  judge,  by  reason  of  relationship  to  the  par- 
ties, was  insensibly  prejudiced  in  the  case;  whereupon  the 
parties  stipulated  for  a  trial  before  John  J.  Cole,  Esq.,  a  mem- 
ber of  the  bar  of  the  supreme  court.* 

The  bill  of  exceptions  states  that  the  action  "  came  on  for 
trial  before  John  J.  Cole,  Esq.,  a  counselor  of  the  supreme 
court  of  this  state,  who  sat  as  judge  to  try  the  case  by  stipu- 
lation of  the  parties,  and  a  jury,  at  the  April  term  of  the 
court,"  etc.;  and  it  is  signed  "John  J.  Colk,  Counselor, 
acting  as  Judge." 

The  plaintiff  had  a  verdict  and  judgment;  and  the  defend- 
ant appealed. 

A,  W.  Newman^  for  appellant. 

O.  Y,  Freeman^  for  respondent. 

Ryan,  C.  J.  Mere  imputation  of  prejudice  to  the  circuit 
judge,  made  in  proper  time  by  either  party  to  a  civil  action, 
entitles  the  party  making  it  to  a  change  of  the  venue.  Ch. 
123,  sec.  8,  R.  S.;  ch.  206  of  1862.  With  a  view,  doubtless, 
of  mitigating  such  inconvenience,  ch.  69  of  1870  authorizes 
the  parties  to  avoid  change  of  the  venue  on  that  ground,  by 
stipulating  that  a  member  of  the  bar  of  this  court  shall  act  as 
judge  in  die  cause,  with  all  the  powers  and  duties  of  the  cir- 
cuit judge. 

Such  a  statute  might  work  welL    But  we  cannot  consider 

*  Ch.  69,  Laws  of  1870,  amended  the  statute  directing  a  change  of  venue 
upon  petition  of  a  party  showing  pr^'udice  of  the  judge,  by  adc^ng  thereto 
the  following:  "  Uidess  tlie  parties  to  said  action,  by  themselves  or  their  attor- 
neys, shall  make  and  file  with  the  clerk  of  the  court  in  which  said  cause  is 
pending,  a  written  stipulation  agreeing  that  some  member  of  the  bar  of  the 
supreme  court  of  Wisconsin  act  as  judge  in  said  cause;  and  in  that  case  the 
place  of  trial  of  such  action  shall  not  be  changed,  but  the  party  so  agreed 
upon  may  act  as  judge  in  said  cause,  and  shall  have  all  the  powers  and  per- 
form all  the  duties  of  the  jndge  of  said  court  in  said  cause.** 
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it  competent  under  the  constitution.  That  instrument  vests 
all  judicial  jurisdiction  in  courts  and  justices  of  the  peace, 
and  provides  for  the  election  of  judges  of  all  courts;  and  the 
legislature  can  confer  none  on  other  oflScers  or  persons,  except- 
ing power  not  exceeding  that  of  a  circuit  judge  at  chambers, 
on  certain  officers  now  called  court  commissioners.  AWy 
Oen,  V.  McDonald^  3  Wis.,  805;  Gough  v.  Darsey,  27  id., 
119;  Conroe  v.  Bull,  7  id.,  408.  So  manifest  is  this  intent 
t^  distribute  and  restrict  the  exercise  of  judicial  authority  by- 
express  grant,  that  the  framers  of  the  constitution  deemed  it 
necessary  to  give  express  authority  to  the  judge  of  one  cir- 
cuit to  liold  court  in  another.  The  statute  in  question  was 
well  intended,  but  obviously  overlooked  the  constitutional 
restriction.  It  seems  too  manifest  for  discussion  that,  under 
the  constitution,  no  one  can  hold  a  circuit  court  but  a  circuit 
judge.  Certainly  not  a  court  commissioner,  who  can  only  act 
as  circuit  judge  at  chambers.  A  fortiori,  not  one  holding  no 
judicial  office:  a  gentleman  of  the  bar  assuming  no  judicial 
office,  but  merely  chosen  by  the  parties  to  an  action  to  act  as 
a  sort  of  judicial  arbitrator  in  it.  If  the  statute  before  us 
could  be  upheld,  we  do  not  see  why  one  could  not  which 
should  assume  to  give  to  the  parties,  in  all  actions,  in  all 
courts,  power  to  stipulate  the  judges  off  the  bench,  and  pri- 
vate persons  into  their  seats.  Judicial  power  is  one  of  the 
attributes  of  sovereignty,  necessarily  delegated  in  its  exercise. 
Tlie  constitution  does  not  leave  the  delegation  loose  at  the 
discretion  of  the  legislature.  It  delegates  the  judicial  ix)wer 
to  constitutional  courts,  to  be  held  by  constitutional  judges. 
And  these  constitutional  judges  take  no  power  from  the  con- 
stitution, can  take  none  from  the  legislature,  to  subdelegate 
their  judicial  functions.  See  the  instructive  case  on  this  sub- 
ject of  Cohen  V.  Hoff,  3  Brevard,  500. 

The  respondent  petitioned  the  court  below,  representing  the 
judge  to  be  related  to  the  parties  and  necessarily  and  insensi- 
bly prejudiced  in  the  case,  but  not  praying  change  of  the 
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venue.  We  give  no  opinion  whether  the  petition  properly 
raised  the  question  of  prejudice.  The  learned  judge  himself 
evidently  thought  that  it  did. 

The  parties  thereupon  filed  a  stipulation  that  Mr.  Cole,  a 
member  of  the  bar  of  tliis  court,  should  act  as  judge  on  the 
trial  of  the  cause;  and  the  court  below  made  an  order,  reci- 
ting the  petition  for  prejudice,  and  ordering  the  cause  to  be 
tried  before  Mr.  Colo  as  judge  of  the  court,  in  accordance 
with  the  statute. 

The  trial  appears  to  have  taken  place  before  Mr.  Cole  and  a 
jury,  who  found  for  the  respondent.  There  is  in  the  record 
what  purports  to  be  a  bill  of  exceptions  and  an  order  refusing 
a  new  trial,  signed  by  Mr.  Cole.  The  judgment  is  signed  by 
the  clerk,  with  a  statement  at  its  head  that  Mr.  Cole  sat  as 
judge  on  the  trial. 

We  cannot  look  into  the  bill  of  exceptions  or  consider  the 
order  denying  a  new  trial,  because  both  are  unoflScial  and  de- 
void of  judicial  authority.  They  are  as  any  other  irrelevant 
paj^ers  finding  their  way  by  accident  or  mistake  into  the  record 
of  a  cause.  And  the  oidy  question  for  us  is,  whether  we  should 
hold  the  judgment  supported  by  a  presumption  that  it  rests 
upon  a  proper  trial  of  the  issue,  or  should  consider  it  as  ren- 
dered by  Mr.  Cole,  and  therefore  not  properly  the  judgment 
of  the  court  below. 

We  cannot  doubt  that  the  latter  is  the  proper  view.  All 
judgments  are  by  the  consideration  of  the  court.  Jndicia  m 
deliberationibus  maiMrescimt.  The  judicial  mind  goes  to  all 
judgments,  either  by  particular  consideration  or  by  general 
consideration  established  by  rule.  There  must  be  actual  or 
constructive  consideration  of  the  judge  of  the  court.  Jvdi- 
cium  eat  qtuxsi  juris  did/um.  And  it  is  the  voice  of  the  judge 
only  which  is  the  voice  of  the  law.  Judex  est  lex  loquens. 
And  we  cannot  close  our  eyes  to  the  truth  so  patent  in  this 
record,  that,  in  compliance  with  the  statute  before  us,  the 
learned  judge  of  the  court  below  abdicated  his  judicial  oflSce 
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and  function,  for  this  cause,  in  &vor  of  Mr.  Cole.  And  it 
was  by  consideration  of  Mr.  Cole,  not  of  the  circuit  judge,  that 
this  judgment  went.  Indeed,  with  the  suggestion  uncontro- 
vert«i  that  the  judge  was  related  to  the  parties,  we  do  not  see 
how  he  could  well  sit  in  the  cause.  R.  S.,  cli.  123,  sec.  7. 
Be  that  as  it  may,  the  record  discloses  that  he  left  the  bench 
and  Mr.  Cole  took  his  place  upon  it,  assumed  his  duties  in 
the  cause,  and  tried  it;  and  that  upon  Mr.  Cole's  quasi  judi- 
cial consideration  and  voice  only,  this  judgment  was  rendered. 
It  was  literally  coram  nonjvdice. 

This  phrase  is  commonly  applied  directly  to  the  court  itself. 
But  it  applies,  in  its  proper  sense,  to  a  court  not  having  juris- 
diction of  a  matter,  only  because  the  judge  is,  quoad  hoc^  not 
a  judge.  And  the  judge  de  jure  et  de  facto  of  a  court  not 
having  jurisdiction  of  a  cause  in  it,  is,  for  that  cause,  like  a 
private  person  assuming  to  exercise  judicial  functions  over  it. 
"  When  the  court  has  not  jurisdiction  of  the  cause,  there  the 

whole  proceeding  is  coram  nonjudice^ and  therefore  the 

said  rule qui  jussu  jvdidi  aliquod  fecerit  (but  when  he 

has  no  jurisdiction,  non  est  judex)  non  videtur  dolo  malo 
feciase^  quia  parere  necesse  est^  was  well  allowed,  but  it  is 
not  of  necessity  to  obey  him  who  is  not  judge  of  the  cause,  no 
more  than  it  is  a  mere  stranger,  for  the  rule  h^  judicium,  a 
non  suo  judice  datum  nullius  est  momentL^^  Marshalsea, 
cascj  10  Rep.,  68  b,  76  a;  cited  and  approved  in  Taylor  v.[ 
Clem^on,  2  Ad.  &  E.,  N.  S.,  978.  "  It  is  the  same  as  thougjU  • 
there  was  no  court.  It  is  coram  non  jtidice.^^  Grumon  v, 
liaymond,  1  Conn.,  40.  So,  because  the  jurisdiction  of  a 
court  can  be  exercised  only  by  the  judge  de  facto  of  the  court, 
the  judge  of  a  court  not  having  jurisdiction  is  likened  to  a 
stranger  assuming  to  exercise  the  jurisdiction  of  a  court  hav- 
ing it;  the  proceeding  in  both  cases  being  coram  non  judice. 
The  rule  as  given  in  Fleta,  following  Bracton,  applies  very 
closely  to  this^^case.  It  is  there  said,  in  substance,  that  no  one 
can  proceed  judicially  to  whom  regular  jurisdiction  has  not 
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been  delegated  by  the  king  himself;  and  that  no  other  can 
control  the  power  of  the  county  or  punish  for  contempt  (con- 
tumacy) except  one  on  whom  judicial  power  has  been  con- 
ferred, not  by  a  judge,  but  by  the  king  himself,  for  that  even 
a  praetor  could  not  substitute  judges  under  him,  because  the 
judgments  of  such  would  be  of  no  effect.*  Sententia  eni/m 
a  nonjudwe  lata  nemini  debet  nocere.  Fleta,  book  6,  ch.  6., 
sees.  6,  7.  So,  we  are  told  by  Coke  that  even  when  the  king 
personally  sat  in  the  King's  Bench,  '^  the  judicature  only  bo- 
longeth  to  the  judges  of  that  court;"  and  that  they  "have 
supreme  authority,  the  king  himself  sitting  there  as  the  law 
intends."  And  he  calls  them  sovereign  justices.  4  Inst.,  73. 
If  the  king  himself,  sitting  in  his  own  court,  held  coram,  ipso 
rege,  could  not  exercise  its  judicial  power,  surely  no  private 
subject  of  his  could.  '^Judicium  is  derived  a  jure  et  dicto,  et 
est  quasi  jv/ris  dictum  "  (3  Inst.,  210);  and  it  is  only  the  ap- 
pointed judge  who  can  speak  the  authoritative  word  of  the 
law.  Mr.  Cole  might  pronounce  the  law  as  well  as  any  of  us; 
it  is  not  that  he  wanted  ability,  but  that  he  wanted  authority. 
His  voice  could  not  utter  ju/ris  dictum^  quia  noTi  est  judex. 
"  He  was  not  judge  de  jure  or  de  facto^  and  therefore  all  his 
acts  as  such  are  void."  Frame  v.  Trehble^  1  J.  J.  Marsh., 
205.    See  Broom's  Leg.  Max.,  69. 

There  is  a  quaint  relish  of  poetry  in  the  way  of  putting  the 
sovereign  delegation  of  judicial  function  in  Martin,  v.  Mar- 
shall.  Hob.,  63.  "All  kingdoms  in  their  constitution  are 
with  the  power  of  justice,  both  according  to  the  rule  of  law 
and  equity;  both  which,  being  in  the  king  as  sovereign,  were 
after  settled  in  several  courts;  as  the  light,  being  first  made 
by  God,  was  after  settled  in  the  great  bodies,  the  sun  and 

*  NulluB  summ*  poteet  cm  juiiBdictio  ordinaiia  per  ipsom  Reg*  non  delega- 
tur,  nee  alius  oohertionem  com*  habebit,  neo  eontumacLam  punire  potent  quia 
nigi  ipse  oui  datur  jndic*  anthoritas  et  non  per  judieem  delegatum  sed  per 
ipsum  Reg*;  Praetor  enim  judic*  sibi  non  potorit  subdelegare,  quia  sententie 
talitl  nulliuB  sunt  effectus. 
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moon.  Bat  that  part  of  equity  being  opposite  to  regular  law, 
and  in  a  manner  an  arbitrary  disposition,  is  still  administered 
by  the  king  himself  and  his  chancellor,  in  his  name  ai  initio^ 
as  a  special  trust  committed  to  the  king,  and  not  by  him  to 
be  committed  to  any  other."  With  all  deferraice  to  that  great 
judge,  it  might  perhaps  be  su^ested  that  here  is  a  slight  in- 
accuracy of  constitutional  law,  celestial  and  terrestriaL  For 
there  does  not  appear  to  be  any  radical  distinction  in  the  del- 
egation of  equitable  jurisdiction  and  of  legal  jurisdiction. 
Equity  never  rested  in  mere  discretion  of  king  or  chancellor. 
And  it  is  certainly  contrary  to  the  received  notion,  that  the 
moon  shines  as^  a  luminary  j>er  ssy  like  the  sun.  Taking  the 
sun  imd  moon  according  to  the  common  acceptation,  and  fol- 
lowing Hobart's  metaphor,  the  circuit  judge  might  be  likened 
to  the  sun  of  the  court  below,  in  this  cause,  and  Mr.  Cole  to 
the  moon,  after  the  fiBtshion  of  a  juridical  depute  in  Scot's  law, 
shining  with  delegated  jurisdiction.  But  the  constitution 
mars  the  comparison.  For  by  the  astronomical  constitution 
the  Sim  appears  to  take  power  to  delegate  his  functions  of 
lighting  the  world;  while  the  state  constitution  tolerates  no 
such  delegation,  and  appoints  a  sun  only,  without  any  moon, 
as  luminary  of  the  circuit  court,  whose  "  gladsome  light  of  juris- 
prudence "  must  be  sunshine  only,  not  moonshine.  Commis- 
sioners, masters,  referees,  and  like  judicial  subordinates,  may 
share  in  judicial  labor  and  lighten  it;  but  they  cannot  change 
places  with  the  judge  on  the  bench  or  share  in  the  final  judg- 
ments of  the  court. 

We  do  not  forget  that  this  court  has  upheld  the  judgments 
of  judges  de  facto ^  not  de  jure^  in  Re  BoyUy  9  Wis.,  264; 
State  V.  Bloomy  17  id.,  521 ;  Zaver  v.  McOlachli/rty  28  id., 
364.  But  in  all  these  cases  the  person  acting  as  judge  held 
the  oflScc  under  color  of  title.  So  the  court  says  in  Re  Boyle: 
"  Every  person  assuming  to  exercise  the  authority  of  an  officer, 
does  not  thereby  necessarily  make  himself  an  officer  de  facto. 
But  when  it  appears  that  the  person  exercising  the  powers  of 
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an  office,  is  in  by  such  a  color  of  right,  and  that  he  has  such 
possession  of  the  office,  as  makes  liim  an  officer  de  factOy  then 
his  acts  as  to  third  persons  are  valid,  and  his  right  to  hold 
the  office  can  only  be  inquired  into  in  some  direct  proceeding 
for  that  purpose."  Here,  Mr.  Cole  was  not  in  possession  of 
the  office  of  judge,  and  did  not  claim  it.  He  only  accepted  a 
delegation  of  its  functio^s  pro  hoc  vice^  acting  for  the  circuit 
judge  in  some  sort  as  a  jvdex  pedcmeus  of  the  Boman  law. 
And  those  cases  are  quite  in  accord  with  this. 

The  judgment  plainly  proceeded  upon  a  mistrial,  which 
cannot  support  it;  and  the  judgment  itself  is  plainly  not  a 
proper  judgment  of  the  court  below.  Whether  void  or  void- 
able, it  should  be  reversed.  Sayles  v.  Dams^  20  Wis.,  302; 
Hays  V.  Zewts,  21  id.,  663. 

By  the  Cotirt.  —  The  judgment  of  the  court  below  is  re- 
versed, and  the  cause  remanded  for  trial  according  to  law. 


Hull,  Adm'r,  vs.  The  Noethwbsteen  Mutual  Life  Insub- 
AKCE  CoMPAinr. 

Life  Inbubance.    Construction  qf  policy:    FoffeUure  clause:     Premium 
notes:    Application  of  dividends* 

1.  A  policy  of  life  insurance  redtes  that  in  consideration  of  the  annual  pre- 
mium Uieiein  stipulated,  consisting  of  an  annual  cash  premium,  and  an 
annual  loan  note,  with  interest,  to  be  paid  and  given  during  ten  years 
next  after  the  date  of  the  policy,  the  oompajiy  assured  the  life  of  plaint- 
iff *s  intestate  to  a  certain  amount  for  the  term  of  his  natural  life.  It 
declares  that  at  each  distribution  of  the  surplus  after  its  date,  a  due  pro- 
portion of  such  surplus  on  each  year's  business  during  the  continuance 
of  tlie  policy,  will  be  returned  to  the  assured,  and  that  if  default  shall  be 
made  in  the  payment  of  any  premium,  the  company  will  pay  as  many 
tenth  parts  of  the  original  sum  assured  as  there  shall  have  been  com- 
plete annual  premimus  paid  at  the  time  of  such  default;  but  that  in 
order  to  seciu^  such  proportion,  **  all  premium  notes  must  be  taken  up, 
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ar  ike  interest  thereon  be  paid  tmmiaUy  in  cmH^  on  the  date  of  the  sn- 
nual  maturity  of  the  premium  or  within  three  months  thereafter,  tmtil 
the  notes  arc  cancelled  by  returns  of  the  surplus,  or  the  whole  poliqf  will 
befotfeited^  unless  one  or  more  annual  payments  hate  been  made  in  fuU, 
by  cash  payment  or  by  application  of  the  dividend  J*  One  of  the  condi- 
tions of  the  policy  was,  that  if  ^e  premiums,  or  the  interest  upon  any 
note  given  ther^or^  should  not  be  paid  on  tiic  day  named  for  their  pay- 
ment, "  the  company  should  not  be  liable  for  the  payment  of  the  whole 
sum  assured,  but  only  upon  such  part  thereof  as  is  stipulated  dbot>e^**  and 
the  remainder  should  cease  and  determine.  There  was  indorsed  on  the 
pdioy  this  statement:  "  At  the  third  annual  renewal,  the  dividend  of  the 
first  year  will  be  due,  and  on  the  cash  policies  can  be  applied  as  cash  to- 
wards the  payment  of  the  third  year's  premium,  *  *  and  on  note  poU 
ieies  wiU  be  applied  first  to  pay  the  unpaid  interest  on  the  loan  notes,  and 
then  to  the  notes  themselves.  *  *  This  policy  is  konforfeitable. 
Each  complete  yearly  payment  secures  its  proportion  of  the  policy/* 
The  loan  note  contains  a  promise  by  the  assured  to  pay  tiie  amount  there- 
in named  with  interest,  **  which  interest  shall  be  paid  annually  or  the 
policy  be  forfeited,"  The  assured  paid  the  cash  premiums  for  three 
years,  and  gave  in  each  of  said  years  his  annual  loan  note  as  required; 
but  afterwards  made  de&uilt  in  a  payment  due  September  29, 1873,  by 
reason  of  which  the  polipy  is  admitted  to  have  lapsed  as  to  seven-tenths 
of  its  amount.  On  the  29th  of  March,  1874,  there  was  due  the  company 
as  interest  on  outstanding  loan  notes  $24.80;  but  on  the  same  day  there 
wBa  due  the  assured  from  the  company  $51.15,  dividend  earned  for  the 
year  1872.  The  assured  died  December  14,  1874.  Held,  that  the  com- 
pany is  liable  to  pay  to  the  administrator  three-tenths  of  the  amount  in- 
sured. 

2.  Forfeitures  are  only  enforced  when  it  appears  that  this  is  the  plain  intent 
and  meaning  of  the  contract;  and  tlie  words  of  a  policy  must  be  con- 
strued most  strongly  against  tlie  insurer;  and  if  the  policy  contains  re- 
pugnant conditions,  the  court  must  enforce  those  which  are  in  favor  of 
the  assured  and  will  prevent  a  forfeiture. 

8.  By  the  terms  of  the  policy,  the  assured  was  clearly  entitled  to  have  the 
dividend  which  fell  due  on  tlie  day  when  interest  accrued  on  his  loan 
note,  applied  first  to  the  pa3nnent  of  such  interest;  and  even  if  a  forfeit- 
ure would  have  resulted  on  the  failure  to  pay  sudi  interest  (a  point  not 
decided),  there  was  none  in  this  case. 

4.  Dividends  due  the  insured  are  cash,  and  there  is  nothing  in  ihe  poliqr 
which  justifies  the  company  in  refusing  to  apply  them  in  payment  of  in- 
terest on  premimn  notes  in  such  cases. 

APPEAL  from  the  Circuit  Court  for  JF'ond  du  Lac  County. 
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Hull,  Adm'r,  vs.  The  Northwestern  Mutual  life  Insurance  Company. 

Action  upon  a  policy  of  life  insurance,  issued  to  plaintiff's 
intestate,  Alfred  Hull.  The  terms  and  conditions  of  the 
policy,  so  far  as  they  have  any  bearing  upon  the  case,  are 
stated  at  length  in  the  opinion  of  the  court. 

The  policy  was  issued  Marcli  29,  1870,  upon  the  ten-year- 
payment  plan,  premiums  payable  annually  (subsequently 
changed  to  semi-annually),  partly  in  cash  and  partly  by  pre- 
mium note.  It  was  claimed  on  the  part  of  the  defense,  that 
the  policy  had  lapsed  as  to  seven-tenths  by  the  nonpayment 
of  the  semi-annual  premium  due  September  29,  1873;  and 
that  the  balance  was  forfeited  by  nonpayment  of  the  interest 
maturing  March  29,  1874,  upon  the  first  loan  or  premium 
note.  The  company,  after  the  default  in  paying  the  semi- 
annual premium  due  in  September,  1873,  indorsed  a  dividend, 
declared  upon  the  earnings  of  the  year  1872,  on  the  note  of 
tlie  assured,  but  erased  the  indorsement  upon  his  failing  (as 
the  company  claims)  to  pay  in  cash  the  interest  upon  such  note 
maturing  in  March,  1874. 

All  the  remaining  facts,  material  to  the  case,  will  be  found 
in  the  opinion. 

Judgment  for  the  plaintiff  for  the  sum  of  $1,216.76,  being 
three-tenths  of  tlie  policy,  less  the  amount  of  the  unpaid  loan 
notes.    The  defendant  appealed. 

Geo.  H.  Noyes^  for  appellant,  upon  the  point  that  a  failure 
to  pay  the  premium,  in  accordance  with  the  terms  of  the 
policy,  worked  a  forfeiture  thereof,  where  the  policy  so  pro- 
vided, and  that  the  same  result  followed  a  nonpayment  of  a 
premium  note  or  the  interest  or  an  installment  due  thereon, 
cited  Howell  v.  Life  Ins.  Co.^  44  N.  T.,  276;  Ruse  v.  Idfe 
Ifis.  Co.y  23  id.,  506;  MtU.  Ben.  Life  Jns.  Co.  v.  Rvse^  8 
,  Ga.,  534;  Shaw  v.  Life  Ins.  Co.^  103  Mass.,  254;  Catoir  v. 
Life  Ins.  cfe  Triist  Co.^  4  Vroom,  487;  Tait  v.  Life  Ins.  Co., 
2  Ins.  L.  J.,  863;  RobeH  v.  Life  Ins.  Co.^  1  Disney,  355;  2 
id.,  106;  Fitt  v.  Life  Ins.  Co.^  100  Mass.,  500;  Baker  v.  Life 
Ins.  Co.y  43  N.  T.,  283;  Russuin  v.  Life  Ins.  Co.^  Sup.  Ct 
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Mo.,  decided  Feb.  15, 1876;  Patch  v.  Life  Ins.  Co.^  44  Yt., 
481;  Mut.  Ben.  Life  Ins.  Co.  v.  French^  2  Gin.  Sup.  Ct.  R, 
321;  2  Cent.  L.  J.,  618;  Mut.  Life  Ins.  Co.  v.Toung,  11  Alb. 
L.  J.,  364;  Worthi/ngton  v.  Life  Ins.  Co..,  4  Ins.  L.  J..  269; 
Dillard  v.  Life  Ine.  Co.y  44  Gra.,  119.  He  further  argued 
that,  by  the  terms  of  the  policy,  the  assured,  in  order  to  secure 
a  proportional  payment  upon  it  when  partially  lapsed,  was 
required  either  to  take  up  all  the  premium  notes,  or  pay  the 
interest  m  cashy  and  that  a  payment  by  application  of  divi- 
dends would  not  answer,  as  the  two  methods  of  payment 
were  clearly  distinguished  by  the  terms  of  the  policy;  that 
the  assured  could  not  claim  such  application  in  this  case, 
because,  by  the  terms  of  the  policy,  to  entitle  him  to  any 
dividend,  there  must  have  been  a  policy  in  force  when  it 
became  due  him,  and,  his  policy  having  lapsed,  no  dividend 
had  accrued,  and  none  could  accrue  until  payment  of  the 
interest;  that  the  uniform  rule  and  practice  of  the  company 
had  been,  in  case  of  lapsed  policies,  where  notes  were  out- 
standing, to  require  the  interest  to  be  paid  in  cash,  and  to 
apply  the  dividends  uniformly  to  the  payment  of  the  prin- 
cipal of  the  notes;  that  the  provision  indorsed  on  tlie  policy, 
that  "  at  the  third  annual  renewal,  the  dividend  of  the  first 
year  will  be  due,  and  on  note  policies  will  be  applied  first 
to  pay  the  unpaid  interest  on  loan  notes,  and  then  to  the 
notes  themselves,"  was  obviously  restricted  to  full  policies, 
and  had  no  reference  to  those  partially  lapsed;  and  that  any 
other  construction  would  defeat  the  theory  upon  which  the 
entire  system  of  extending  credit  by  insurance  companies  for 
a  portion  of  the  premium  is  based,  and  would  render  the 
notes  wholly  worthless,  and  require  the  company  to  carry  a 
risk  for  which  it  received  no  compensation. 

D.  Bahcock^  for  respondent,  contended  that  a  complete 
annual  premium  consisted  of  the  cash  paid  and  note  given 
each  year;  and  that,  three  such  payments  having  been  made, 
the  policy,  as  to  three-tenths  thereof,  was  nonforfeitable  (Bliss 
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on  Life  Ins.,  273,  284;  May  on  Ins.,  §  345;  New  England 
2£ut.  Life  Ins.  Co.  v.  Hasbrook^  32  Ind.,  447;  McAllister  v. 
Ins.  Co.^  101  Mass.,  658;  Mowry  v.  Ins.  Co.y  9  R.  I.,  346; 
Backer  v.  Life  Ins.  Co.^  6  Abb.,  N.  S.,  144;  Dutchsr^s  case^  2 
Cent  L.  J.,  153;  Hodsdon  v.  Ghmrdian  Life^  1  Big.  L.  & 
A.  Ins.  R.,  218;  4  id.,  670);  that  the  condition  as  to  the  pay- 
ment of  interest  in  cash  was  fulfilled  when  the  company 
indorsed  the  dividend  upon  the  note;  that,  as  the  assured  was 
a  member  of  the  company,  it  was  bound  so  to  apply  the  divi- 
dend as  to  protect  his  interest  from  forfeiture,  and  that  courts 
look  upon  forfeitures  with  disfavor  {FrcsMioh  v.  Life  Ins.  Co.y  2 
Big.,  81 ;  J/W.  Ben.  Life  Ins.  Co.  v.  French,  4  id.,  369 ;  Ohde^s 
cassj  2  Cent.  L.  J.,  No.  36,  Sept.  3, 1875;  Origshy^s  case,  id., 
Feb.  19,  1875;  Story's  Eq.  Jur.,  §§  1314, 1316);  that  the  com- 
pany  was  estopj>ed  from  claiming  that  the  policy  was  for- 
feited for  nonpayment  of  the  interest,  on  the  ground  tliat,  by 
its  own  express  agreement,  the  loan  notes  were  only  to  be 
paid  by  the  dividends  or  by  deduction  from  the  policy  when 
it  matured  {Butcher  v.  Life  Ins.  Co.,  4  Big.,  665;  Origshy  v. 
Life  Ins.  Co.,  2  Cent.  L.  J.,  No.  8,  p.  123;  4  Big.,  633; 
JSrmth  V.  Life  Ins.  Co.,  Sup.  Ct.  of  N.  T.,  unreported; 
Ohde^s  case,  supra);  and  that  that  construction  should  be 
adopted  which  is  most  favorable  to  the  insured,  where  there 
is  any  uncertainty,  and  strictly  against  the  insurer.  Bliss  on 
Ins.,  666. 

Cole,  J.  The  company  defends  upon  the  ground  that  in 
consequence  of  the  nonpayment  of  the  interest  due  on  the 
notes  given  by  the  insured  for  premiums,  the  policy  became 
forfeited.  Tlie  action  was  to  recover  three-tenths  of  the  sum 
named  in  the  policy,  less  the  amount  of  the  outstanding  loan 
notes.  The  policy  was  on  the  ten-year-payment  plan,  and 
boro  date  March  29,  1870.  The  insured  paid  the  stipulated 
part  of  the  cash  premiums  for  the  years  1870, 1871  and  1872, 
and  gave  in  each  of  said  years  his  annual  loan  note,  as  pro* 
Vol.  XXXIX. -26 
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vided  by  the  terms  of  tlie  policy.  On  the  29tli  day  of  March, 
1S73,  when  the  time  for  the  fourth  annual  renewal  came,  the 
payment  of  the  premium  was  changed  from  annual  to  semi- 
annual payments;  and  it  was  admitted  that  on  the  29th  of 
September,  1873,  the  policy  lapsed  as  to  seven-tenths  by  rea- 
son of  the  de&tult  in  the  payment  of  the  premium  then  due. 
Tliere  is  a  little  obscurity  in  the  evidence  upon  the  point,  but 
the  fact  is  conceded  that  on  the  29th  day  of  March,  1874^ 
there  was  due  the  company  as  interest  on  the  outstanding  loan 
notes,  the  sum  of  $24.80.  On  that  day  there  was  due  the  in- 
sured from  the  company  the  sum  of  $51.15,  dividend  earned 
on  the  policy  for  the  year  1872.  The  insured  died  on  the  14th 
of  December,  1874.  The  real  question  presented  for  consid- 
eration is:  Did  the  policy  lapse  and  become  forfeited  as  to 
the  three-tenths  of  the  original  amount  by  reason  of  the  fail- 
ure of  the  insured  to  pay  the  interest  on  the  premium  note* 
on  the  29th  day  of  March,  1874,  upon  this  state  of  &cts?  An 
answer  to  this  inquiry  necessarily  requires  a  reference  to  sev- 
eral clauses  in  the  policy. 

In  the  first  place,  the  policy  recites  that  in  consideration  of 
the  representations  made  in  the  application  therefor,  and  of 
the  premium  in  advance  as  therein  stipulated,  consisting  of 
the  annual  cash  premium  of  $179.55,  to  be  paid  at  or  before 
noon  on  or  before  the  29th  day  of  March,  and  of  an  annual 
loan  note,  with  interest,  of  $89.75,  during  the  first  ten  years  of 
the  continuance  of  the  policy,  the  company  assured  the  life  of 
Alfred  Hull  for  the  benefit  of  himself,  in  the  amount  of  $5,000, 
for  the  term  of  his  natural  life.  After  a  provision  for  the 
payment  of  the  amount  of  the  assurance  when  the  policy  ma- 
tures, follow  these  clauses:  "  At  esuHi  distribution  of  the  sur- 
plus, after  two  years  from  the  date  hereof,  a  due  proportion 
of  such  surplus  on  each  and  every  year's  business  during  the 
continuance  of  this  policy  will  be  returned  to  the  said  assured. 
And  the  said  company  further  promises  and  agrees  that,  if 
default  shall  be  made  in  the  payment  of  any  premium,  it  will 
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pay,  as  above  agreed,  as  many  tenth  parts  of  the  original  sum 
assured  as  there  shall  have  been  complete  annual  premiums 
paid  at  the  time  of  such  default.  But  in  order  to  secure  such 
proportion  of  the  policy,  all  premium  notes  must  be  taken  up, 
or  the  interest  thereon  be  paid  annually  in  cash,  on  the  date 
of  the  annual  maturity  of  the  premium,  or  within  three 
months  thereafter,  until  the  notes  are  cancelled  by  returns  of 
the  surplus,  or  the  whole  policy  will  be  forfeited,  unless  one 
or  n^ore  annual  payments  have  been  made  in  full,  by  cash  pay- 
ment or  by  application  of  the  dividend."  Among  the  condi- 
tions upon  which  the  policy  was  issued  and  accepted,  was  this: 
**  8d.  If  the  said  premiums,  or  the  interest  upon  any  note 
given  for  the  premiums,  shall  not  be  paid  on  or  before  the 
days  above  mentioned  for  the  payment  thereof,  at  the  office  of 
the  company  or  to  the  agents  when  they  produce  receipts 
signed  by  the  president  or  secretary,  then,  and  in  every  such 
case,  the  company  shall  not  bo  liable  for  tlie  payment  of  the 
whole  sum  assured,  but  only  for  such  part  thereof  as  is  ex- 
pressly stipulated  above,  and  the  remainder  shall  cease  and 
determine.'*  On  the  policy  was  indorsed  tliis  statement,  with 
other  matters  not  material  to  be  noticed:  "  At  the  third  an- 
nual renewal,  the  dividend  of  the  first  year  will  be  due,  and 
on  cash  policies  can  be  applied  as  oa$hy  toward  the  payment 
of  the  third  year's  premiums,  or  if  the  party  insured  is,  at 
the  time,  in  good  health,  may  be  used  for  purchasing  full  paid 
additional  nonforfeiting  insurance,  due  and  payable  with  this 
policy  at  death,  of  temporary  insurance,  expiring  at  the  end 
of  one  year,  and  due  and  payable  in  case  of  death  during  the 
year;  and  on  note  policies  will  be  applied  first  to  pay  the  un- 
paid interest  on  loan  notes,  and  then  to  the  notes  themselves. 
Loan  notes  are  not  assessable,  and  are  to  be  paid  only  by  the 
dividends,  or  by  deduction  from  the  policy  when  it  matures, 
if  any  are  then  outstanding.  *  *  *  This  policy  is  non- 
forfeitable. Each  complete  yearly  payment  secures  its  pro« 
portion  of  the  policy.    *    *    *    If  payments  of  premiums 
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are  at  any  time  discontinued,  this  policy  is  full  paid  for  an 
amount  equal  to  as  many  proportionate  parts  of  the  originfd 
insurance  as  there  have  been  complete  annual  premiums  paid 
at  the  time  of  sudi  default." 

The  loan  note  contains  a  promise  by  the  assured  to  pay  the 
amount  therein  named  with  seven  per  cent,  interest,  "  wliich 
interest  shall  be  paid  annually  or  the  policy  be  forfeited;"  the 
note  stating  that  it  is  given  for  part  of  the  premium,  and  is 
to  remain  a  lien  upon  the  policy  until  it  becomes  due  by  lim- 
itation or  by  the  death  of  the  assured,  when  the  note  is  to  be 
deducted  from  the  policy.  Now,  whether  there  is  or  is  not 
some  repugnancy  in  these  various  and  diflferent  clauses  and 
stipulations  above  referred  to,  is  a  question  which  we  shall 
not  stop  to  consider.  It  is  suflBicient  to  say  that  when  they 
are  all  construed  together  as  parts  of  the  same  transaction,  as 
they  obviously  must  be  to  ascertain  the.  real  meaning  of  the 
contract,  we  find  no  difficulty  in  affirming  the  judgment. 

The  scheme  or  plan  of  the  policy,  so  far  as  ascertainable,  is 
plainly  opposed  to  an  entire  forfeiture  on  default  to  pay  any 
premium  falling  due.  For  the  company  expressly  agrees  that 
if  default  shall  be  made  in  the  payment  of  any  premimn,  it 
will  pay  as  many  tenth  parts  of  the  original  sum  assured  as 
there  shall  have  been  complete  annual  premiums  paid  at  the 
time  of  such  default.  That  tliis  is  a  correct  interpretation  of 
the  policy  when  the  entire  annual  premium  is  paid  in  cash,  is 
not  seriously  controverted.  The  question  then  is.  What  re- 
sult follows  when,  as  in  this  case,  only  a  'part  of  the  annual' 
premium  is  paid  in  cash,  and  a  loan  note  given  for  the  resi- 
due? The  counsel  for  the  company  contend  that  then,  by  the 
terms  of  the  policy,  a  failure  to  pay  the  interest  on  the  notes 
on  the  date  of  the  annual  maturity  of  the  premium,  or  within 
three  months  thereafter,  works  an  entire  forfeiture.  And 
they  rely  in  support  of  this  position  upon  the  doctrine  of 
those  cases  which  hold  that  the  obligation  of  the  company 
ceases  upon  failure  to  make  payments  as  specified  in  the  pol- 
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icy.  The  principal  of  these  decisions  is  quite  familiar,  but  the 
facts  of  this  case  render  it  inapplicable.  In  the  first  place,  it 
will  be  seen  that  by  the  third  condition  above  quoted,  it  is 
provided  that  if  the  premiums,  or  the  interest  v/pon  any  note 
given  for  jpremiAimSy  shall  not  be  paid  on  or  before  the  days 
mentioned  for  the  payment  thereof,  then  the  company  is  ex- 
onerated from  the  payment  of  the  whole  sum  assured,  and  is 
only  liable  for  such  part  thereof  as  is  expressly  stipulated.  If 
there  is  any  conflict  or  repugnancy  between  this  condition  and 
the  prior  clause,  that  in  order  to  secure  sjich  proportion  of  the 
policy  all  premium  notes  must  be  taken  up  or  the  interest 
thereon  be  paid  annually  in  cash  on  the  date  of  the  annual  ma- 
turity of  the  premium,  or  within  three  months  thereafter,  the 
condition  upon  obvious  principles  should  prevail.  Forfeitures 
are  only  enforced  when  it  appears  that  this  is  the  plain  intent 
and  meaning  of  the  contract;  and  the  rule  applies,  that  the 
words  of  an  instrument  shall  be  taken  most  strongly  against 
the  party  employing  them.  But  this  is  not  all.  The  policy 
makes  provision  for  the  distribution  of  the  surplus  when 
earned.  At  the  third  annual  renewal,  the  dividend  of  the  first 
year  was  due,  "  and  on  note  policies  will  be  applied^  Jirst^  to 
pay  the  unpaid  interest  on  loan  notes^  and  then,  to  the  notes 
themselves.^^  Here  is  a  clear  and  unqualified  stipulation  on 
the  part  of  the  company  that  the  dividends  should  be  appro- 
priated on  a  note  policy,  first,  to  the  unpaid  interest  on  the 
loan  notes,  and  then  to  the  discharge  of  the  principal  of  the 
notes  themselves.  And  it  was  the  manifest  duty  of  the  com- 
pany  to  so  apply  the  dividend  due  the  insured  March  29th, 
1874,  and  prevent  a  forfeiture,  if,  indeed,  by  the  terms  of  the 
policy,  a  forfeiture  would  result  from  a  failure  to  pay  the  in- 
terest then  due  on  the  outstanding  loan  notes.  Under  these 
circumstances,  it  would  be  most  imjust  and  inequitable  to  al- 
low the  company  to  prevail  in  its  defense  that  the  policy,  as 
to  the  three-tenths  of  the  original  sum,  became  forfeited  for 
nonpayment  of  interest.    The  premium  notes  outstanding  are 
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made  a  lien  upon  the  policy,  and  of  conrse  are  to  be  deducted 
from  the  amount  of  the  recovery.  It  will  be  seen  that  this  is 
the  provision  made  for  their  payment  after  the  proper  appli- 
cation of  the  dividends.  For  the  insured  in  no  event  is  bound 
to  pay  the  principal  of  these  notes;  for  the  stipulation  in  ref- 
erence to  them  is,  that  they  "  are  to  be  paid  only  by  dividends, 
or  by  deduction  from  the  policy  when  it  matures." 

In  answer  to  this  view  as  to  the  rights  and  obligations  of 
the  parties,  the  counsel  for  the  company  claimed  that  the 
agreement  to  apply  the  dividends  to  the  payment  of  interest 
on  premium  notes  had  no  reference  to  a  partially  lapsed  pol- 
icy, but  was  obviously  restricted  to  full  policies.  We  see  no 
warrant  whatever  for  thus  restricting  the  meaning  of  the 
clause.  The  language  used  is  clear,  unqualified  and  suffi- 
ciently comprehensive  to  include  all  note  policies;  and  there 
is  nothing  in  the  context  which  to  our  minds  evinces  an  in- 
tention to  exclude  policies  partially  lapsed.  Nor  is  this  con- 
struction of  the  clause  inconsistent  with  or  repugnant  to  any 
other  provision  relating  to  the  same  subject,  which  controls  it. 
A  still  further  objection  is  urged  to  the  construction  indicated, 
which  is,  that  the  contract  requires  the  interest  on  outstand- 
ing notes  to  be  paid  in  cash;  and  it  is  said  that  the  uniform 
practice  of  the  company  has  been  to  insist  upon  such  payment 
in  case  of  lapsed  policies,  the  dividends  being  always  applied 
to  the  discharge  of  the  principal  of  the  notes.  Dividends 
due  the  insured  are  cash;  and  if  the  practice  of  the  company 
has  been  to  refuse  to  apply  them  in  payment  of  interest  on 
policies  like  this,  it  has  simply  violated  its  agreement.  The 
money  was  in  the  possession  of  the  company,  and  no  excuse 
is  given  for  its  failure  to  make  the  appropriation.  It  is  said 
that  to  entitle  the  insured  to  the  dividend  of  $51.15,  there 
must  have  been  a  policy  in  force  when  it  became  due;  or  in 
other  words,  that  the  insured  must  have  been  a  policy  holder. 
There  is  no  occasion  to  controvert  the  correctness  of  this  posi- 
tion.   For  if  in  any  event  default  in  the  payment  of  the  in- 
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terest  on  the  outstanding  notes  would  work  a  forfeiture  of  the 
policy,  in  the  most  favorable  view  for  the  company,  the  for- 
feiture would  not  be  incurred  until  after  the  expiration  of 
three  months  from  the  29th  of  March,  lS74.  So  that,  in 
whatever  aspect  the  case  is  considered,  we  see  no  valid  ground 
for  holding  that  all  the  rights  of  the  insured  under  the  policy 
had  ceased  and  determined  on  account  of  default  in  the  pay- 
ment of  the  interest  on  the  outstanding  notes.  Whether  a 
<iifferent  result  would  have  followed  had  there  not  been  a  div- 
idend due  the  insured  sufficient  to  meet  the  amount  of  inter- 
-est,  is  not  a  question  before  us.  The  case  of  the  /St.  Lome 
Mutual  Life  Ins.  Co.  v.  Chrigsby^  10  Bush,  310,  holds  that 
€ven  under  such  circumstances  there  will  be  no  forfeiture  of  the 
policy;  but  it  is  not  necessary  to  go  to  this  extent  in  the  case 
before  us.  The  Kentucky  case  is  criticised  and  disapproved  in 
A  recent  decision  made  by  the  supreme  court  of  Missouri  in  the 
case  of  Bu88um  v.  St.  Louis  Mutual  Life  Lns.  Co.  (unre- 
ported). The  counsel  for  the  defendant  favored  us  with  a 
copy  of  the  opinion  of  the  court  in  the  lattei*  case,  as  pub- 
lished in  the  St.  Louis  Eepublican,  February  16,  1876.  The 
<50urt  of  Missouri  think  that  the  decision  in  the  Origsby  case 
virtually  makes  a  stipulation  in  respect  to  the  payment  of  in- 
terest on  the  outstanding  notes,  which  the  parties  to  the  con- 
tract declared  to  be  of  vital  importance,  of  no  significance 
whatever.  Whether  this  criticism  upon  the  decision  in  the 
Grigshy  case  is  well  founded,  is  a  point  we  shall  not  consider. 
It  is  quite  sufficient  for  our  purpose  to  say  that  the  court  of 
Missouri  clearly  recognizes  the  principle  which  we  have  ap- 
plied to  the  case  at  bar,  and  would  doubtless  have  enforced  it 
in  the  Hussum  cassj  had  the  facts  of  that  case  rendered  it  ap- 
plicable. On  the  2d  of  December,  1870,  the  time  for  making 
the  third  annual  payment,  the  insured  made  default.  A  divi- 
dend was  declared  on  the  policy  for  that  year,  of  $129.89. 
In  1871,  no  dividend  was  earned;  and  in  July,  1872,  the  in- 
sured died.    The  court  says:    "When,  on  the  2d  of  Decern* 
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ber,  1870,  he  failed  to  pay  the  interest  on  his  note  for  $580.11, 
then  maturing,  there  was  to  his  credit  in  the  hands  of  the 
company,  $129.89.  This  sum  the  company  was  bound  to  ap- 
ply first  in  such  manner  as  to  save  the  forfeiture;  that  is,  to 
the  payment  in  advance  of  the  interest  on  this  note.  The 
balance  was  applicable  to  the  reduction  of  the  principal  of  the 
note.  This  left  more  than  $480  of  the  principal  of  the  note 
unpaid.  When,  on  the  2d  of  December,  1871,  he  failed  to 
pay  in  advance  the  interest  on  this  unpaid  note,  he  incurred 
the  forfeiture  provided  in  the  policy."  It  is  very  evident 
from  this  extract,  as  well  as  from  the  reasoning  in  the  opin- 
ion, that  if  a  dividend  had  been  earned  for  the  year  1871,  suf- 
ficient to  discharge  the  interest  on  the  outstanding  note,  the 
policy  would  have  been  held  good  as  to  two-tenths  of  the  origi- 
nal sum  insured.  For  then,  in  that  case  as  in  this,  tliere 
would  have  been  no  groimd  whatever  for  holding  that  the  in- 
sured  had  failed  in  the  performance  of  the  contract  on  his 
part,  and  that  the  company  was  thereby  released  from  all  ob- 
ligations under  it.  The  money  would  have  been  in  the  pos- 
session of  the  company  to  pay  the  interest  when  due;  for  the 
dividends  earned  belonged  to  the  insured.  Tliese  is  also  a 
recent  case  in  Iowa  {Ohde^  Adm?T^  etc,,  v.  The  N'orthwesteni 
Mutual  Life  Ins.  Co.^  2  Central  Law  Journal,  No.  36),  which, 
80  far  as  it  has  a  bearing  on  the  questions  discussed  above, 
supports  our  views.  But,  in  affirming  this  judgment,  it  is  not 
necessary  to  come  in  conflict  in  any  way  with  the  doctrine  of 
the  cases  which  hold  that  where  the  parties  have  agreed  that 
upon  failure  to  pay  any  note  or  obligation  given  for  a  premi- 
um the  policy  shall  become  void,  there  a  default  works  a  for- 
feiture. Here  there  was  no  default,  it  being  the  duty  of  the 
company  to  apply  the  dividends  earned,  first  to  pay  the  inter- 
est on  the  notes,  and  then  to  the  discharge  of  the  principal. 
This  is  the  clear,  distinct  contract  of  the  parties. 

By  the  Court,  —  The  judgment  of  the  circuit  court  is  af- 
firmed. 
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Ohai^gb  of  Venue  far  prejudice  of  judge.   When  applicatifs  affldavU  upon 
belief  conclusivef  and  tchen  not  so. 

1.  Although  ihe  statute  (R.  S.,  ch.  12B,  sec.  8)  giyes  a  party  te  an  action  the 

light  te  a  change  of  the  place  of  iiwl  on  the  ground  that  the  judge  is 
prejudiced,  and  not  because  such  party  believes  or  fears  that  he  is  so,  yet 
when  the  application  is  made  to  the  judge  whose  pr^udice  is  alleged, 
although  alleged  only  upon  belief,  the  place  of  trial  must  be  changed,  the 
statute  making  tlte  averment  in  such  case  conclusive  proof. 

2.  Under  sec.  5,  ch.  362  of  1860  (as  rotJnactod  by  sec.  1,  ch.  280  of  1873),  in  an 

action  conmienced  in  the  circuit  court  for  Milwaukee  county,  if  either 
party  entitles  himself  to  a  change  of  the  place  of  trial  for  any  of  the  rea- 
sons mentioned  in  said  statute,  the  action  must  be  sent  to  the  county 
court  of  the  same  county,  **  unless  it  shall  appear  '*  that  one  of  the  same 
objections  exists  to  trying  sucli  action  before  the  judge  of  the  county 
court.  Held  J  that  the  affidavit  of  the  party  to  the  prejudice  of  the  county 
judge  is  not  conclusive  in  such  a  case,  but  the  averment  is  traversable 
and  subject  to  be  abjudicated  by  the  circuit  court 
8.  No  argument  adverse  to  the  foregoing  conclusion  can  be  drawn  from  ch« 
95,  B.  S.  of  1849;  that  statute  having  been  repealed  by  sec  1,  ch.  191, 
R.  S.  of  1858,  although  preserved  in  the  appendix  to  that  revision. 

APPEAL  from  the  Circuit  Court  for  MihocmJcee  County. 

The  plaintiff,  having  taken  an  appeal  to  the  circuit  court 
from  an  assessment  and  award  of  damages  and  benefits  made 
by  the  board  of  public  works  of  the  defendant  city  on  account 
of  some  proposed  public  improvement,  moved  that  court  for 
a  change  of  the  place  of  trial  to  some  other  county.  The 
ground  of  the  motion,  stated  in  the  affidavit  of  the  plaintiff 
upon  which  it  was  founded,  is,  that  the  plaintiff  verily  believes 
that  the  judge  of  the  court  in  which  the  action  was  pending 
is  prejudiced  in  favor  of  the  city,  "  and  that  on  account  of 
such  prejudice,  deponent  fears  and  believes  that  he  will  not 
receive  a  fair  trial  in  said  action  in  said  circuit  court.'*  The 
affidavit  also  contains  an  averment,  in  the  same  language,  of 
the  prejudice  of  the  judge  of  the  Milwaukee  coimty  court    On 
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the  hearing  of  the  motion,  an  affidavit  was  read  in  oppositioa 
thereto,  tending  to  show  that  tlie  jndge  of  the  connty  court 
was  not  prejudiced  in  favor  of  the  city,  and  that  the  fears  of 
the  plaintiff  in  tliat  behalf  were  groundless.* 

The  circuit  court  made  an  order  bhanging  the  place  of  trial 
to  the  county  court  of  Milwaukee  county.  The  plaintiff  ap- 
pealed  from  that  portion  of  the  order  which  directed  the  cause 
to  be  sent  to  the  Milwaukee  county  court. 

F.  W.  CotzhauBen^  for  appellant,  argued  that  although  the 
law  of  1860  did  not,  in  express  terms,  prescribe  the  manner 
in  which  the  prejudice  of  the  county  judge  should  be  made  to 
appear,  it  was  reasonable  to  suppose  that  the  legislature  in- 
tended the  objection  to  the  county  court  should  be  interposed 
at  the  same  time,  and  be  made  to  appear  in  the  same  mann^, 
as  the  objection  to  a  trial  in  the  circuit  court,  and  that  ch.  101, 
Laws  of  1862,  was  simply  declarative  of  this  intent;  that  the 
determination  of  the  question  of  prejudice  in  the  county  judge, 
■  >  ■  ■ 

*The  aflSdavit  here  referred  to  is  that  of  Emil  Wallber,  Esq.,  which  states 
that  he  is,  and  for  two  years  last  past  has  been,  city  attorney  of  Uie  Ct(y  cf 
Milwaukee;  that  the  Hon.  John  £.  Mann  was  appointed  county  judge  of  the 
county  of  Milwaukee  in  the  early  part  of  the  year  1874;  that  since  that  time 
but  one  suit  has  been  tried  before  said  Judge  Makk  in  which  said  city  of  Mil- 
waukee was  a  party  or  interested,  that  being  the  suit  of  Margaretha  Bludeaa 
against  said  city  to  recover  damages  for  injuries  sustained  by  foiling  from  the 
approach  to  a  bridge  into  the  river  while  said  bridge  was  open;  that  said  action 
was  tried  before  the  said  county  judge  and  a  jury  in  June,  1875;  that  dming 
said  trial  the  affiant,  who  appeared  for  said  city,  moved  for  a  nonsuit,  which 
motion  was  denied  by  the  court,  and  that  afterwards  the  jury  returned  a  ver- 
dict in  favor  of  the  plaintiff,  and  against  said  city;  that  **8aid  county  judge 
certainly  did  not  show  upon  the  trial  of  said  action  any  prejudice  in  fovor  of 
said  city;**  that  the  affiant  does  not  believe  that  said  judge  was  or  is  so  pr^a- 
diced  in  fovor  of  said  city;  that  in  the  case  of  Charles  U,  Warner  against  the 
CUy  cf  Milwaukee  ei  aLj  pending  in  said  county  court,  a  demurrer  interposed 
by  said  dty  to  the  complaint  was  overruled  by  said  county  judge  on  the  day 
of  the  date  of  said  affidavit;  and  that  the  affiant  avers  and  verily  believes  that 
the  plaintiff  in  this  action  is  not  acquainted  with  Judge  Maitn,  and  that  be 
made  the  affidavit  upon  which  a  change  of  venue  is  sought  to  be  obtained,  al 
the  request  of  his  attcHrneys. 
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involved  the  exercise  of  a  judicial  function,  tlie  decision  of  a 
question  of  fact  in  the  progress  of  the  cause,  by  a  judge  shown 
upon  the  record  to  be  prejudiced;  and  that  for  such  a  pur- 
pose he  had  no  longer  any  jurisdiction.  15  Wis.,  92,  and 
cases  there  cited. 

JEmU  WallbeTj  for  respondent : 

The  right  of  removal  is  given  by  the  statute,  and  cannot  be 
broader  or  other  than  as  therein  prescribed.  jH'eath  v.  MaihieWy 
19  Wis.,  114.  The  language  of  the  statute  admits  of  the  exer- 
cise of  a  discretion  so  far  as  the  judicial  determination  of  the 
existence  of  any  objection  to  the  county  court  is  concerned; 
and  in  the  absence  of  other  proof  than  the  allegations  of  the 
applicant  upon  belief,  the  court  would  have  been  justified  in 
refusing  to  send  the  case  out  of  the  county.  Frank  v.  Avery ^ 
21  Wis.,  166.  Not  only  does  the  statute  autliorize  the  exer- 
cise  of  such  a  discretion,  but  the  same  reason  does  not  apply 
which  refuses  it  to  a  judge  to  whom  his  own  prejudice  is  alleged. 
Tlie  court  exercised  a  sound  discretion  in  this  case.  Fra/nk 
V.  Avev'y^ mpra;  Couillard  v.  Johnson^  24  Wis.,  ^ZZ'^Tiowcm 
V.  StaUj  80  id.,  184.  The  fact  that  the  legislature  reenacted 
tlie  law  of  1860  without  reviving  that  of  1862,  evinces  an  in- 
tention to  require  some  other  proof  of  the  prejudice  of  the 
county  judge  than  the  affidavit  of  the  party. 

Lyon,  J.  The  law  does  not  give  a  party  to  an  action  the 
right  to  have  the  place  of  trial  changed  "  on  account  of  the 
prejudice  of  the  judge"  (K  S.,  ch.  123,  sec.  8),  merely  be- 
cause the  party  /ears  or  believes  that  the  judge  is  prejudiced; 
but  because  he  w  prejudiced;  and  the  fact  that  such  preju- 
dice exists  must  be  made  to  appear,  before  the  place  of  trial 
can  lawfully  be  changed  for  that  reason. 

Yet,  doubtless,  it  is  sufficient,  prima  faciei  to  allege  the 
prejudice  on  belief;  because  prejudice  is  a  mental  condition, 
and  the  party  asserting  it  camiot,  in  the  very  nature  of  things, 
fiwear  positively  to  its  existence  in  the  mind  of  the  judge. 
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Should  such  prejudice  be  averred  positively,  in  form,  it  would 
amount  to  nothing  more  than  an  averment  thereof  on  beliet 
Tainterv.  Lucas^  29  Wis.,  375.  Hence,  when  the  application 
is  made  to  the  judge  whose  prejudice  is  alleged,  although  al- 
leged upon  belief,  the  place  of  trial  must  be  changed,  pursuant 
to  sec.  8,  supra^  not  merely  because  the  party  fears  or  believes 
that  the  judge  is  prejudiced,  but  because  in  such  case  the  stat- 
ute makes  the  averment  conclusive  proof  that  he  is  pre- 
judiced. 

It  is  clear,  therefore,  that  the  aflBidavit  upon  which  the  mo- 
tion to  change  the  place  of  trial  was  founded  in  the  present 
case,  was,  for  the  purpose  of  the  motion,  conclusive  of  the 
prejudice  of  the  circuit  judge,  although  the  averment  of  such 
prejudice  is  made  on  belief.  Tlie  question  to  be  determined 
is,  whether  it  is  also  conclusive  of  the  prejudice  of  the  county 
judge.  The  answer  to  this  question  depends  upon  the  con- 
struction  of  the  following  statutes  relating  to  changing  the 
place  of  trial  of  actions  pending  in  the  circuit  and  cotmty 
courts  of  Milwaukee  county:  Laws  of  1860,  ch.  362,  sec.  6; 
Laws  of  1862,  ch.  101,  sec.  1;  Laws  of  1868,  ch.  37,  sees.  2 
and  3;  Laws  of  1873,  ch.  280,  sec.  1.  The  first  of  these  acts 
is  now  in  force;  and  it  required  the  circuit  court  to  send  this 
cause  to  the  county  court,  unless  it  was  made  to  appear,  not 
merely  that  the  plaintiff  feared  or  believed  that  the  county 
judge  was  prejudiced,  but  that  he  was  prejudiced  in  fact.  If 
the  legislature  intended  that  the  averment  thereof  on  belief 
should  be  conclusive  evidence  of  the  prei'udice,  nothing  was 
easier  than  to  say  so  in  plain  and  unmistakable  language.  It 
is  fair  to  presume  that,  had  the  legislature  so  intended,  sec  5 
of  the  act.  of  1860  would  have  been  framed  like  sec.  8,  ch. 
123,  E.  S.  That  is  to  say,  in  such  case  it  would  have  been 
expressly  provided  in  the  act,  that  if  the  applicant  made  affi- 
davit to  the  prejudice  of  the  county  judge  as  well  as  to  that 
of  the  circuit  judge,  the  cause  should  be  sent  to  another  cir- 
cuit   But  no  such  language  is  employed.    On  the  contrary. 
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language  is  employed  which  shows  a  manifest  intention  by  the 
legislature  that  the  averment  of  the  prejudice  of  the  county 
judge  shall  be  adjudicated  and  determined  by  the  circuit 
court,  like  any  other  traversable  averment  of  fact. 

This  view  is  strengthened  by  the  amendatory  act  of  1862, 
stipra^  which  provided  that  the  prejudice  of  the  county  judge, 
because  of  which  the  circuit  court  was  required  to  send  the 
cause  to  another  circuit,  instead  of  sending  it  to  the  county 
court,  should  be  "made  to  appear  hy  the  affidcucit  of  a  pa/ri/y 
to  the  action  at  the  time  of  the  application  for  such  change 
of  the  place  of  triaL"  Had  the  act  of  1862  remained  in 
force,  the  circuit  court  should  have  sent  the  case  to  another 
circuit;  for  it  is  clear  that  under  such  act,  the  aflSdavit  would, 
for  the  purposes  of  the  motion,  have  been  conclusive  of  the  ex- 
istence of  the  alleged  prejudice.  But  that  act  was  expressly 
repealed  by  the  law  of  1868,  9wpra^  and  the  original  sec.  6  of 
the  law  of  1860  reenacted  by  ch.  280,  Laws  of  1873.  It  is 
manifest  that  the  legislature  believed  that  the  act  of  1860  pre- 
scribes a  different  rule  on  this  subject  than  was  prescribed  by 
the  act  of  1862.  Had  it  desired  that  the  afSdavit  of  the  pre- 
judice of  the  county  judge  should  continue  to  be  conclusive 
of  the  fact,  the  legislature  would,  doubtless,  have  retained  or 
restored  the  act  of  1862. 

An  argument  on  behalf  of  the  appellant,  adverse  to  some 
of  the  views  above  expressed,  was  drawn  from  the  phraseology 
of  ch.  95,  K.  S.  of  1849.  That  chapter  was  repealed  by  sec. 
1,  ch.  191,  K.  S.  of  1858,  and  although  it  is  preserved  in  the 
appendix  to  that  revision  (p.  1055),  and  appears  in  Judge 
Taylor's  compilation  (p.  1425,  §§  14-16),  we  are  not  advised 
that  it  has  been  reenacted. 

"We  conclude  that,  although  the  aflSdavit  of  the  prejudice  of 
the  circuit  judge  deprived  the  circuit  court  of  jurisdiction  to 
try  and  determine  the  action,  it  did  not  deprive  that  court  of 
jurisdiction  to  hear  evidence  and  determine  whether  the  coun- 
ty judge  was  also  prejudiced.    The  circuit  court  exercised 
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Bucli  last  mentioned  jurisdiction,  and,  on  the  evidence  before 
it,  wp  think  decided  the  question  correctly. 
Sy  the  Comrt.  —  Order  aflSirmed. 


Smith  and  another,  Ex'rs,  vs.  Peckham,  Executrix. 

AonoN  BT  FoKBiGK  ExECUTOR:  Pleading:  Probate  Ck>x7RT.  (1) 
When  foreign  executor  may  sue  here,  (2)  How  plaint's  mere  diaabil- 
Uy  must  he  pleaded,  (3)  Query  as  to  reversal  of  judgment  for  plakU- 
^^s  disability,  (4)  How  question  of  disability  of  claimant  in  probate 
court  must  he  raised.  (5)  When  foreign  executor  may  maintain  appeal 
from  probate  courtf  his  prior  disability  being  removed  after  the  appeal, 
{$)  What  probate  court  has  jurisdiction  of  mil.  One  suing  as  executor 
must  allege  testator^ s  residence  at  death, 

1.  Under  the  statute  aathoiizing  a  foreign  execatoir  or  administrator  of  the 

estate  of  a  person  not  a  resident  of  this  state  at  the  time  of  his  death,  to 
prosecute  actions  here  in  behalf  of  such  estate,  '*  upon  filing  an  au- 
thenticated copy  of  his  appointment  in  the  probate  court  of  any  county 
of  this  state*'  (Tay.  Stats.,  1720,  §  25),  the  disability  of  sudi  executor, 
etc.,  to  sue  before  such  filing  is  mere  disability ,  and  not  want  at  title. 

2.  Before  the  letters  testamentary,  etc.,  are  filed  here,  such  disabilKy  can  be 

taken  advantage  of,  by  answer,  only  by  way  of  abatement, 
8.  A  mere  disability  to  sue,  not  going  to  the  right  of  action,  may  be  cured 
pendente  lite;  and  qucere  whether  (under  R.  S.,  ch.  125,  sec.  40)  a  judg- 
ment on  the  merits  would  be  reversible  for  sudi  disability,  even  where 
the  objection  had  been  Beasonably  taken,  and  overruled. 

4.  An  ol^ection  in  probate  court  to  a  claim  against  an  estate  on  the  ground 

that  it  was  "outlawed  and  illegal  and  void  for  usury,'*  held^  not  to 
nuse  the  question  of  the  disability  of  Uie  claimants. 

5.  On  appeal  from  an  order  allowing  such  daim,  it  appeared  from  tiie 

formal  complaint  of  the  claimants  in  the  circuit  court,  that  their 
foreign  letters  testamentary  of  the  estate  in  whose  behalf  the  dmn  was 
made,  were  first  filed  after  the  appeal.  Held,  on  demurrer,  that  the 
complaint  was  not  bad  for  that  reason.  ' 

6.  The  proper  jurisdiction  for  the  probate  of  a  will  is  that  of  the  testator's 

domicile  at  death;  and  the  complaint  herein  not  showing  the  residence 
of  plaintiff's  testatrix  at  her  death,  an  order  overruling  a  demurrer 
thereto  is  reversed  with  directions  to  allow  an  amendment  of  the  com* 
plaint. 
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APPEAL  from  the  Circuit  Court  for  Milwcmkee  County. 

On  March  30, 1874,  a  claim  was  filed  in  the  probate  court 
for  Milwaukee  county,  against  the  estate  of  G.  "W.  Peckham^ 
deceased,  by  the  plaintiffs  as  executors  of  the  estate  of  Eliza 
Griggs,  deceased,  of  Albany  county,  New  York.    On  April  20^ 

1874,  objection  to  the  allowance  of  the  claim  was  made  in  writ- 
ing, on  the  grounds  that  it  was  outlawed,  and  was  void  ior  usury* 
On  October  28, 1874,  the  claim  was  allowed  by  the  county 
judge.    On  appeal,  the  circuit  court  made  an  order,  May  3, 

1875,  that  an  issue  be  made  up;  and  accordingly  the  com- 
plaint was  filed  on  the  4th  of  May,  and  on  May  27  an  amend- 
ed complaint  was  filed.  The  latter  alleged,  in  substance,  that 
on  April  9, 1868,  George  W.  Peckham  made  and  delivered  to 
Eliza  Griggs  a  promissory  note  (describing  it),  on  which  divers 
payments  were  made  between  April  9,  1864,  and  April  9^ 
1869 ;  that  afterwards  Eliza  Griggs  died,  leaving  a  will, "  which 
was  duly  proved  and  admitted  to  probate  in  the  office  of  the 
surrogate  of  tlie  county  of  Albany,  in  the  ^tate  of  New  Tork^ 
and  tetters  testamentary  were  thereupon  duly  issued  ^^  to  the 
plaintiffs,  who  had  qualified  and  entered  upon  their  duties  as 
such  executors,  which  office  they  still  held;  that  on  May  21, 
1875,  they  had  caused  to  be  filed  in  the  probate  office  of  the 
county  court  of  Milwaukee  county,  an  authenticated  copy  of 
such  appointment;  and  that  no  executor  or  administrator  of 
such  estate  had  been  appointed  in  this  state.  There  were  fur- 
ther averments  of  the  representative  character  of  the  defend- 
ant, and  that  the  note  in  suit  was  unpaid,  etc. 

The  defendant  demurred  to  the  complaint  on  the  grounds^ 
1.  That  the  plaintiffs  had  no  legal  capacity  to  sue,  because  it 
appeared  from  the  complaint  that  they  brought  the  suit 
as  foreign  executors,  and  it  was  not  alleged  that,  before 
the  commencement  of  the  suit,  they  had  filed  a  copy  of  their 
appointment,  etc.  2.  That  the  complaint  did  not  state  a  cause 
of  action,  because  it  did  not  allege  that  any  proceedings  had 
been  taken  in  any  court  to  cause  the  assets  of  said  Eliza  Gri^s 
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to  be  recovered  or  administered  according  to  the  laws  of  this 
state,  or  by  which  the  j)laintiffa  had  acquired  any  title  to  the 
alleged  demand  as  the  representatives  of  the  said  Eliza  Griggs. 
From  an  order  overruling  the  demurrer,  the  defendant  ap« 
pealed. 

J.  P.  C,  Cottrill^  for  appellants: 

The  demurrer  should  have  been  sustained.  1.  In  this 
country,  formerly,  the  power  of  granting  letters  testamentary 
and  of  administration  was  vested  in  the  ecclesiastical  courts. 
Dayton  on  Sur.,  1  and  2;  2  Black.  Com.,  494;  Williams  on 
Ex'rs,  261.  Although  the  character  of  the  tribunals  by  which 
this  power  is  exercised  in  the  different  states  may  differ  in 
some  particulars,  the  source  of  authority  is  the  same,  viz.,  the 
sovereignty  of  the  state  within  which  it  is  exercised.  It  is 
xmiversally  held  that  the  executor  or  administrator  appointed 
in  one  state  cannot  prosecute  a  suit  in  the  courts  of  another 
state,  or  obtain  title  to  the  assets  of  his  decedent  therein,  un- 
less invested  with  such  authority  and  title  by  the  laws  of  that 
state.  Story's  Confl.  of  Laws,  412, 513, 514;  Noonan  v.  Brad- 
ley,  9  Wall.,  394;  Thompson  v.  Wilson,  2  N.  H.,  292;  Zang- 
don  V.  Porter,  11  Mass.,  313;  Goodwin  v.  Janes,  3  id.,  612; 
Chapman  v.  Fish,  6  Hill,  554.  2.  The  demurrer  was  not  too 
late,  the  objection  being  not  only  to  the  disability  of  the  plaint- 
iffs, but  to  the  jurisdiction  of  the  court,  and  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  The  objection  filed  to  the  claim  merely  admitted  that 
Smith  was  a  foreign  executor.  R.  S.,  ch.  75,  sees.  7  and  9; 
Noonan  v.  Bradley,  9  Wall.,  394.  There  were  no  pleadings 
in  tbe  matter  from  which  the  appeal  was  taken.  R.  S.,  ch. 
101,  sees.  1,  25.  The  proceedings  before  the  commissioner 
were  equivalent  to  the  service  of  a  summons  in  an  action,  and 
no  more.  Fenner  v,  Ma/nch^ster,  6  R.  I.,  142.  3.  The  plea 
ne  v/nques  administrator  is  a  plea  in  bar  as  well  as  in  abate- 
ment Noonan  v.  Bradley,  supra;  Langdon  v.  Potter,  11 
Mass.,  313;    1   Chitty's  PI.,  435.    4.  The  filing  after  suit 
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brought  of  the  "  authenticated  copy,"  etc.,  required  by  the 
statute  (R  S.,  ch.  14,  sec.  25)  cannot  help  the  plaintijHT.  There 
must  be  a  strict  compliance  with  the  statute.  Mansfield  v. 
Turpiuy  32  Ga.,  260. 

J^,  W.  CotzhoAJLBen^  for  respondent: 

1.  The  appellant,  by  objecting  to  the  allowance  of  the  claim 
on  specific  grounds,  and  by  answering  on  the  merits,  waived 
all  objections  to  the  legal  capacity  of  the  plaintiffs  to  sue.  The 
appearance  and  objection  to  the  petition  in  probate  was  tan- 
tamount to  an  answer.  Brook  v.  CJiapjpelly  84  "Wis.,  405 ; 
Moir  V.  Dodson,  14  id.,  279;  Johnson  v.  WiUon^  1  Pin.,  65; 
Sanford  v.  McCreedy,  28  Wis.,  103.  2.  The  disability  of 
plaintiffs  was  removed  by  filing  the  authenticated  copy  on 
May  21, 1875.  The  defect,  if  any,  is  of  a  technical  nature, 
"and  should  be  disregarded.  Sahvns  v,  Fisher,  37  "Wis.,  376. 
The  court  had  the  power  to  allow  letters  testamentary  to  be 
filed  at  any  stage  of  the  suit,  nimc  pro  tunc. 

Eyan,  C.  J.  Whatever  difficulty  there  may  be  in  the  ques- 
tion elsewhere  (Story's  Confl.,  §§  507-529),  there  appears  to 
be  no  doubt  here  tliat  the  disability  of  a  foreign*  executor  or 
administrator  to  sue  in  the  courts  of  this  state,  is  mere  disa- 
bility and  not  want  of  title. 

Under  our  statute  (Tay.  Stats.,  ch.  147,  §  25),  a  foreign 
executor  or  administrator  takes  here  no  new  letters,  authority 
or  title,  but  is  required  only  to  record  the  letters,  authority 
and  title  from  the  foreign  court.  Like  the  record  of  a  con- 
veyance, this  is  matter  of  evidence  of  title,  not  of  title;  the 
title  still  resting  on  the  grant  of  the  foreign  court,  though  it 
can  be  asserted  in  our  courts  only  upon  the  record  of  it.  The 
filing  of  the  foreign  letters  here  is  purely  ministerial,  requir- 
ing no  action  of  the  court  here  and  giving  it  no  jurisdiction. 
Before  the  record,  the  general  disability  of  a  foreign  executor 
*  or  administrator  to  sue  outside  of  the  state  granting  his  letters 
Vol.  XXXIX. -27 
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continues  here;  with  the  record,  the  disability  ceases  upon 
that  proof  of  title  nndcr  the  foreign  jurisdiction. 

Even  before  the  record,  the  disability  can  be  taken  advan- 
tage of  only  by  way  of  abatement.  So  far  as  the  case  can  bear 
any  relation  to  the  law  of  tliis  state,  there  is  no  doubt,  on 
principle  or  authority,  that  the  dissenting  opinion  in  Noonan 
r.  Bradley^  9  "Wall.,  394,  states  the  correct  rule  of  pleading. 
And  being  waived  as  matter  of  abatement,  it  cannot  be  raised 
by  way  of  bar.  Movr  v.  Dodsoriy  14  "Wis.,  279;  Johnson  v. 
Wilson,  1  Pin.,  65.    See  Story's  Confl.,  §  465. 

And  a  mere  disability  to  sue,  not  going  to  the  right  of 
action,  may  be  cured  here  pendente  lite.  Sghine  v.  Fisher, 
37  "Wis.,  376.  Indeed,  if  the  disability  had  not  been  removed 
in  this  case,  and  it  had  gone  to  judgment  on  tlie  merits  for 
the  respondents,  it  would  be  a  question  whether,  under  sec  40, 
ch.  125,  K.  S.,  we  should  be  at  liberty  to  reverse  the  judgment 
for  an  erroneous  ruling  of  this  point  by  the  court  below  against 
the  appellant  on  the  demurrer.  Hafem  v.  DaviSj  10  Wis., 
501;  Wheeler  v.  Smith,  18  id.,  651;  Bonnell  v.  Oray,  36  id., 
574. 

The  proceeding  in  the  probate  court  was  very  informal,  and 
the  paper  filed  by  the  appellant  by  way  of  plea  does  not  raise 
the  question  of  the  respondent's  disability.  The  question  was 
first  raised  by  the  demurrer  to  the  formal  complaint  filed 
under  the  order  of  the  circuit  court  "We  are  inclined  to  think 
that  it  was  then  in  time  {Tarhox  v.  Supervisors,  34  Wis., 
558),  if  well  taken;  but  the  diflSculty  was  removed  by  the 
intermediate  filing  of  the  letters  testamentary  of  the  respond- 
ents. 

So  far  we  have  assumed  that  the  respondents'  letters  issued 
from  the  proper  court  having  jurisdiction  at  the  domicile  of 
their  testatrix.  But  the  residence  of  the  testatrix  at  the  time 
of  her  death  is  not  averred  in  the  complaint.  This  is  obvi- 
ously a  formal,  but  appears  to  us  to  be  a  fatal,  objection  to 
the  complaint.    Norv  constat  that  the  testatrix  was  not  domi- 
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ciled  in  tliis  state  when  she  died,  and  that  the  probate  juris- 
diction of  her  estate  was  not  here.  Of  course  the  proper 
jurisdiction  for  the  probate  of  her  will,  in  chief,  was  that  of 
her  domicile  at  death.  Probate  of  her  will  elsewhere  would 
be  ancillary.  The  statute  is  probably  intended  to  relate  only 
to  letters  testamentary  and  letters  of  administration  issued  in 
the  jurisdiction  of  the  domicile  at  death.  It  obviously  has  no 
application  to  cases  where  the  decedent  was  domiciled  here  at 
the  time  of  death,  and  jurisdiction  to  administer  the  estate  was 
in  one  of  our  own  courts. 

On  that  ground  only  we  sustain  the  demurrer.  But  the 
court  below  should  allow  the  respondents  to  amend  their  com- 
plaint in  this  particular. 

By  the  CovH,  —  The  order  of  the  court  below  is  reversed, 
and  the  cause  remanded  for  further  proceedings  in  accordance 
with  this  opinion. 


Meyeb  and  another  vs.  Hanohett. 

Agency:    Fraud.    (1,  3)  When  one  acting  as  vendor* 8  agent  precluded 

from  claiming  for  services  as  agent  qf  vendee. 
Practice.    (2)  Error  in  rejecting  material  evidence  not  cured  by  a  correct 

statement  of  the  law  in  the  charge, 

1.  One  who  acts  as  the  vendor's  agent  in  the  sale  of  property,  without  the 

knowledge  of  the  vendee,  cannot  recover  from  the  vendee  for  services  in 
effecting  sudi  sale  as  his  agent;  his  concealment  of  the  &ct  that  he  wafl 
agent  for  the  vendor  being  a  fraud  in  the  law. 

2.  Although  the  law  as  above  stated  wafl  conectly  given  to  the  jiuy  in  this 

case,  the  jadgment  must  be  reversed  for  the  r^ection  of  material  evi- 
dence beaxing  on  the  question  of  fact 
8.  Whether  one  who  acts  as  middleman  in  effecting  an  exchange  of  real 
property,  with  full  knowledge  of  both  parties,  can  recover  from  both  lor 
his  services,  is  not  here  decided. 

APPEAL  from  the  County  Court  of  MUwa/ukee  County. 
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Action  to  recover  a  commission  ui)on  a  sale  of  real  estate, 
claimed  by  plaintiflFs  to  have  been  effected  by  them  as  brokers 
under  employment  for  the  defendant. 

The  answer  denied  the  employment,  and  alleged  that  if  the 
court  should  hold  that  the  correspondence  of  the  parties 
did  constitute  a  contract,  then  plaintiflQa*  services  were  of  no 
value  to  defendant;  that  they  made  false  and  fraudulent  rep- 
resentations as  to  the  value  of  certain  property  taken  by  him 
in  exchange  for  his  own  property,  upon  which  representations 
he  relied  in  making  such  exchange;  and  that  the  person  with 
whom  the  exchange  was  made  was  the  plaintiffs*  own  client, 
and  paid  them  for  effecting  the  trade. 

The  evidence  disclosed  the  following  facts:  Plaintiffs  were 
real  estate  brokers,  whose  business  it  was  to  procure  custom- 
ers for  property  placed  in  their  hands  for  sale,  the  sale  itself 
being  usually  negotiated  by  the  parties  th^selves.  Being 
requested  by  the  defendant  to  secure  him  a  loan  upon  or  a 
sale  of  his  property,  for  which,  if  accomplished,  he  expressed 
a  willingness  to  pay  liberally,  they  offered  him  in  exchange  a 
store  and  stock  of  goods  at  Oak  Creek,  representing  it  to  be 
of  a  certain  value,  greater  than  its  real  value,  and  also  repre- 
senting that  the  owner,  Mr.  Hobart,  whom  in  their  corre- 
spondence  they  styled  their  "  customer,"  was  thoroughly  reli- 
able, and  that  whatever  he  said  might  be  depended  upon. 
Defendant  sent  out  an  agent,  who  looked  at  Hobart's  property, 
and  with  whom  Hobart  returned  to  view  defendant's  farm; 
and  after  the  examination,  the  parties  effected  a  trade  between 
themselves. 

Plaintiffs  admitted,  for  the  purposes  of  the  case,  that  prior 
to  and  at  the  time  of  the  exchange,  they  had  a  contract  with 
Hobart,  by  which  they  ^-ere  to  assist  him  in  selling  his  prop- 
erty  at  Oak  Creek  for  a  compensation. 

The  court  rejected  defendant's  offers  to  show,  in  substance, 
that  he  had  no  notice  from  plaintiffs,  and  no  knowledge,  that 
in  negotiating  the  exchange  of  property  between  himself  and 
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Hobart,  they  expected  to  receive  compensation  from  both 
himself  and  Hobart,  or  had  any  understanding  with  the  latter 
that  he  should  compensate  them.  The  evidence  so  rejected  is 
more  fully  stated  in  the  opinion;  as  also  certain  instructions 
given  to  the  jury  upon  the  same  subject. 

The  plaintiffs  had  a  verdict  and  judgment  for  $857.22;  and 
defendant  appealed  from  the  judgment 

Geo,  H.  Noyes^  for  appellant: 

1.  It  is  well  settled  that  to  entitle  a  real  estate  agent  to  re- 
cover compensation  from  both  vendor  and  vendee,  the  con- 
tract with  the  vendor  must  be  a  specific  one,  to  do  some  par- 
ticular act,  as  merely  to  find  a  party  ready  and  willing  to  pur- 
chase at  a  price  fixed  by  the  vendor,  or  to  procure  an  inter- 
view with  a  certain  person;  and  the  contract  must  be  such  as 
to  clearly  show  that  the  hiring  was  for  this  particular  act,  and 
not  a  general  employment  for  the  purposes  of  a  sale  or  ex- 
change. Herman  v,  Martmeauy  1  Wis.,  165;  Mullen  v. 
Keetzlehy  7  Bush,  253;  Rupp  v.  Sampson^  16  Gray,  398; 
Stewart  v,  Mather^  32  "Wis.,  355.  The  hiring  in  this  case 
was  a  general  one,  and  plaintiffs  could  not  perform  their  duty 
to  tlie  defendant  and  at  the  same  time  serve  Hobart  for  com- 
pensation. 2.  The  only  theory  on  which  a  recovery  could  be 
had  was,  that  the  relations  of  the  plaintiffs  to  both  parties  was 
made  known  to  the  defendant,  and  that  he  had  consented  to 
their  so  acting.  There  was  no  evidence  whatever  of  such 
knowledge  or  consent,  and  a  nonsuit  should  have  been  granted. 
Famaworth  v.  Semmer^  1  Allen,  494;  Walker  v,  Osgood j 
98  Mass.,  348;  EverJvaH  v.  Searle^  71  Pa.  St.,  256;  Lloyd  v. 
CoUton^  5  Bush,  590.  The  onus  rested  upon  the  plaintiffs; 
but  defendant  should  have  been  permitted  to  show  what  the 
fact  was,  and  the  instructions  given  by  the  court  were  based 
upon  the  theory  that  the  testimony  offered  was  or  should  have 
been  admitted.  3.  A  broker  employed  to  sell  a  farm  or  dis- 
pose of  it  by  way  of  exchange  for  otlier  real  estate,  cannot 
charge  the  owner  of  the  latter  a  commission  for  effecting  the 
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exchange,,  nor  could  he  collect  such  commission  even  under 
an  agreement  therefor,  or  by  proof  of  a  custom  among  brokers 
authorizing  it.  Haiam  v.  Clarky  41  Md.,  158;  Am.  Law 
Eeg.,  Jan.,  1876,  p.  61. 

jp'.  W.  Cotzlumsen,  contra,  contended  that  the  plaintiffs 
were  middlemen  merely,  and  not  agents  of  the  defendant  for 
the  sale  or  exchange  of  his  farm,  standing  to  him  in  a  fiduci- 
ary relation  and  having  some  discretion  and  control  over  the 
conditions  of  sale;  that  their  business  was  simply  to  find  pur- 
chasers or  opportunities  for  sale,  leaving  the  parties  to  nego- 
tiate and  deal  with  each  other  at  pleasure;  that  the  law  leans 
to  that  construction  of  the  contract  which  will  secure  to  the 
broker  his  commission  {Stewart  v.  Mather ^  32  Wis.,  344); 
and  that  the  defendant's  knowledge  of  the  relations  of  the 
plaintiffs  to  Hobart  was  shown  in  the  correspondence  of  the 
parties,  and  would  be  presumed  from  his  knowledge  of  the 
general  cliaracter  of  plaintiffs'  business. 

Cole,  J.  The  counsel  for  the  plaintiffs  admitted  on  the 
trial  that,  prior  to  and  at  the  time  of  the  exchange  of  the  de- 
fendant's farm  for  the  Oak  Creek  property,  the  plaintiffs  had 
a  contract  with  Hobart,  by  which  they  were  to  assist  him  in 
selling  his  property  at  Oak  Creek  for  a  compensation.  There- 
upon the  defendant  offered  to  prove  by  Meyer,  one  of  the 
plaintiffs,  that  the  plaintiffs  did  not  notify  the  defendant  that, 
in  negotiating  or  assisting  in  negotiating  this  exchange,  they 
were  to  ask  for  or  strive  to  recover  compensation  from  both 
him  and  Hobart,  and  that  in  pursuance  of  the  agreement 
with  Hobart  they  had  received  compensation  from  him  for 
their  services.  This  testimony  was  excluded  by  the  court. 
In  the  same  connection  the  defendant  proposed  to  prove  by 
his  own  testimony,  that  no  notice  was  given  to  him  by  the 
plaintiffs,  and  that  he  did  not  know,  that  they  intended  to 
charge,  or  had  charged,  and  would  endeavor  to  recover,  com- 
pensation from  both  him  and  Hobart,  and  that  they  did  not 
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notify  him,  and  ho  did  not  know,  that  they  had  any  under- 
standing withJIobart  for  compensation;  which  testimony  was 
also  excluded  by  the  court.  It  seems  to  us  very  plain  that 
the  court  erred  in  excluding  the  evidence  offered,  especially  in 
view  of  the  admission  that  prior  to  and  at  the  time  the  ex- 
change or  trade  of  the  different  properties  was  effected,  the 
plaintiffs  had  a  contract  with  Hobart  by  which  they  were  to 
assist  him  in  selling  his  Oak  Creek  property  for  a  compensa- 
tioiL  The  object  of  the  testimony  was  to  prove  the  precise 
relations  which  the  plaintiffs  occupied  both  in  respect  to 
Hobart  and  the  defendant,  and  to  establish  the  fact  that  they 
were  acting  as  agents  for  both  parties  in  the  transaction,  while 
concealing  that  fact  from  the  defendant  It  is  well  settled 
that  the  plaintiffs  could  not  recover  for  services  rendered 
while  holding  such  entirely  incompatible  relations.  It  would 
be  a  fraud  for  the  plaintiffs  to  conceal  from  the  defendant  the 
fact  that  they  were  employed  to  aid  Hobart  in  the  disposition 
^  of  his  property,  while  acting  as  his  agent.  Upon  this  point 
the  law  is  so  clearly  stated  by  Bigelow,  C.  J.,  in  Famsworth 
V.  ffemmer^  1  Allen,  494-5,  that  we  cannot  do  better  than 
quote  his  language.  "The  principle,"  says  the  learned  chief 
justice,  "  on  which  rests  the  well  settled  doctrine,  that  a  man 
cannot  become  the  purchaser  of  property  for  his  own  use  and 
benefit,  which  is  intrusted  to  him  to  sell,  is  equally  applica- 
ble where  the  same  person,  without  the  authority  or  consent 
of  the  parties  interested,  undertakes  to  act  as  the  agent  of 
both  vendor  and  purchaser.  The  law  does  not  allow  a  man  to 
assume  relations  so  essentially  inconsistent  and  repugnant  to 
each  other.  The  duty  of  an  agent  for  a  vendor  is  to  sell  the 
property  at  the  highest  price;  of  the  agent  of  the  purcliaser, 
to  buy  it  for  the  lowest.  These  duties  are  so  utterly  irrecon- 
cilable and  conflicting  that  they  cannot  be  performed  by 
the  same  person  without  great  danger  that  the  rights  of  one 
principal  will  be  sacrificed  to  promote  the  interests  of  the 
other,  or  that  neither  of  them  will  enjoy  the  benefit  of  a  dis- 
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creet  and  faithful  exercise  of  the  trust  reposed  in  the  agent. 
As  it  cannot  be  supposed  that  the  vendor  and  purchaser 
would  employ  the  same  person  to  act  as  their  agent  to  buy 
and  sell  the  same  property,  it  is  clear  that  it  operates  as  a 
surprise  on  both  parties,  and  is  a  breach  of  the  trust  and  con- 
fidence intended  to  be  reposed  in  the  agent  by  them  respect- 
ively, if  his  intent  to  act  as  agent  of  both  in  the  same  trans- 
action is  concealed  from  them."  Equally  distinct  and  em- 
phatic is  the  language  of  the  courts  upon  precisely  the  same 
question,  or  kindred  ones,  in  Rupp  v.  Sampson^  16  Gray,  398; 
Walker  v.  Osgood^  98  Mass.,  348 ;  Bollman  v.  ZoomiSy  41 
Conn.,  581;  JEverhart  v.  Searle^  71  Pa.  St.,  256;  Raisin  v, 
Clarky  41  Md.,  158 ;  Morrison  v.  Thompson^  Law  Reports,  9 
Q.  B.,  480;  Lloyd  v.  Colston^  5  Bush,  587;  Stewart  v. 
Mather^  32  Wis.,  344;  Grant  v.  Hardy ^  33  id.,  668;  In  re 
the  Taylor  Orphan  Asylum^  36  id,  534.  See  also  Story  on 
Agency,  §§  31  and  211  and  cases  in  notes. 

In  this  case  the  court  below  instructed,  at  the  request  of , 
the  defendant,  that  if  the  jury  found  from  the  testimony  that 
the  plaintiffs  were  employed  by  the  defendant  to  assist  in 
negotiating  the  sale  or  exchange  of  his  farm,  and  at  the  same 
time  were  employed  by  Hobart  to  negotiate  or  assist  in  nego- 
tiating the  sale  or  exchange  of  his  Oak  Creek  property  for  a 
compensation,  and  concealed  the  fact  of  their  agency  for 
Hobart,  and  the  defendant  did  not  know  of  it,  and  had  no 
knowledge  that  the  plaintiffs  intended  to  charge  both  him 
and  Hobart  commissions,  then  there  could  be  no  recovery; 
though  the  evidence  was  excluded  to  which  this  proposition 
of  law  was  applicable.  It  is  unnecessary  to  remark  that  if 
the  proposition  of  law  is  correct — as  it  doubtless  is,  —  the 
proposed  evidence  should  have  been  admitted.  Nor  do  we 
deem  it  any  suflScient  answer  to  say  that  the  evidence  excluded 
could  not  have  aided  the  defendant,  because  the  inference  was 
plain  from  the  letters  of  the  plaintiffs  written  to  him  during 
the  negotiations,  that  their  precise  relations  to  Hobart  were 
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known  to  him.  As  a  matter  of  construction  or  inference,  it 
is  impossible  to  say  that  the  letters  disclosed  tlie  true  rela- 
tions between  the  plaintiffs  and  Ilobart,  and  showed  that  they 
were  acting  for  him  in  effecting  the  trade  or  exchange  of  the 
different  properties  for  a  compensation;  and  the  defendant 
offered  to  prove  by  his  own  testimony  that  the  plaintiffs  did 
not  notify  him  of  that  fact,  and  that  he  did  not  know  tliat 
they  had  any  understanding  with  Ilobart  for  compensation. 
It  would  be  improper  for  us  at  this  time  to  express  any  opin- 
ion on  the  question  discussed,  whether  tlie  employment  of  the 
plaintiffs  by  both  Hobart  and  defendant  did  or  did  not  in- 
volve something  more  than  the  duty  of  a  "  middleman."  Nor, 
as  the  case  now  stands,  can  we  consider  the  further  question 
whether  the  plaintiffs  could  recover  their  fees  from  the  de- 
fendant providing  their  actual  relations  to  both  parties  had 
been  fully  known  to  him,  and  he  had  thereafter  consented  to 
tlieir  so  acting.  To  this  extent  the  cases  are  in  accord,  that 
the  agent  of  one  person  cannot,  without  his  knowledge  and 
consent,  act  for  the  other  party  in  the  same  transaction,  where 
the  interests  of  the  opposite  parties  are  adverse.  "  Even  cus- 
tom or  usage  will  not  be  allowed  to  extend  the  right  to  act  for 
and  receive  compensation  from  both  parties,  to  matters  in 
which  the  interests  of  the  parties  are  or  may  be  diverse." 
Walker  V.  Osgood/  Fa/m%worth  v.  Hem/mer;  Maisin  v.  Clark. 
But  as  there  must  be  a  new  trial  on  account  of  the  improper 
rejection  of  evidence,  any  further  discussion  of  the  questions 
involved  would  be  inappropriate. 

By  the  Court. — The  judgment  of  the  county  court  is  re- 
versed, and  a  new  trial  ordered. 
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Redmond  vs.  The  Galena  &  Southern  "Wisconsin  Railway 

Company. 

Justicb's  Coubt.  (1)  Jurisdiction  of  statutory  action  against  railroad  com" 
pany^for  work  in  building  road. 

Railroad  Company.  (2)  Liable  in  statutory  action  to  employees  ofsubcm- 
tractor  in  the  second  degree;  (3)  although  nothing  then  due  such  con- 
tractor, 

1.  Under  sec.  10,  ch.  119  of  1872,  as  amended  by  sec.  1,  ch.  246  of  1873,  tiie 

relation  of  a  railroad  company  to  a  person  employed  by  its  contractor  to 
perform  work  in  the  construction  of  its  road,  is  that  of  a  g^naiantor  (upon 
certain  conditions  specified  in  the  statute)  of  payment  for  such  work  hy 
such  contractor  (Streubelv.  Railway  Co,^  12  Wis.,  67);  and  the  emptoyoe's 
action  agtunst  the  company,  as  one  **  growing  out  of  contract,"  may  be 
brought  in  justice* s  court,  for  an  amount  not  exceeding  the  justioe's 
jurisdiction.    R.  S.,  ch.  120,  sec  5,  subd.  1. 

2.  The  term  **  contractor/'  in  said  act,  includes  subcontractorB  in  the  second 

degree,  as  well  as  those  who  contract  directly  with  the  company. 
8.  As  tiie  statute  i>eremptorily  requires  the  action  to  be  brought  witliin  fifty 
days  after  tiie  labor  is  performed,  it  is  immaterial  whether  at  the  com- 
mencement of  the  action  there  is  anything  yet  due  from  the  company  to 
its  contractor,  or  not. 

APPEAL  from  the  Circuit  Court  for  Grant  County. 

The  action  was  brought  before  a  justice  of  the  peace,  pursu- 
ant to  sec.  10,  ch.  119,  Laws  of  1872,  as  amended  by  sec  1,  ch. 
246,  Laws  of  1873,  to  recover  for  work  done  by  the  plaint- 
iff in  the  construction  of  the  defendant's  railroad.  The 
plaintiff  was  employed  to  perform  such  work  by  a  subcon- 
tractor in  the  second  degree  from  the  defendant  company,  and 
not  by  the  person  who  contracted  directly  with  the  company 
to  construct  such  railroad.  Notice  was  given  to  the  company, 
and  the  action  was  commenced,  within  the  times  limited  there- 
for in  the  above  statutes.  When  the  action  was  commenced, 
nothing  was  due  from  the  company  to  any  contractor  or  sub- 
contractor on  account  of  the  plaintiff's  work;  but  the  price  of 
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Bueh  work  was  due  the  plaintiff  from  liis  immediate  employer. 
The  cause  was  duly  appealed  from  the  justice,  and  a  trial 
thereof  in  the  circuit  court  resulted  in  a  verdict  and  judgment 
for  the  plaintiff  for  the  price  of  his  work.  That  court  denied 
a  motion  to  dismiss  the  action,  and  held  that  the  justice  had 
jurisdiction  thereof,  and  that  the  plaintiff's  employer  was  a 
eoTttractOTy  within  the  .meaning  of  the  above  statutes.  The 
court  also  instructed  the  jury,  in  substance,  that  it  was  imma- 
terial whether,  when  the  action  was  brought,  the  money  sued 
for  was  due  from  the  defendant  to  the  contractor,  the  only 
material  inquiry  being,  whether  it  was  due  from  the  latter  to 
the  plaintiff. 

The  defendant  appealed  from  the  judgment  against  it,  and 
assigns  for  error,  1.  The  refusal  of  the  circuit  court  to  dismiss 
theactionforwantof  jurisdiction  in  the  justice;  2.  Its  refusal 
to  dismiss  the  action  on  the  groimd  that  the  plaintiff's  em- 
ployer was  not  a  contractor  within  the  meaning  of  the  above 
statutes;  and  3.  The  giving  of  the  above  instruction.* 

*Sec  10,  ch.  119,  Laws  of  1872,  as  amended  by  ch.  246,  Laws  of  1873,  is  sb 
follows:  **  As  often  as  any  contractor  for  the  construction  of  any  part  of  a 
raiboad  which  is  in  progress  of  construction,  shall  be  indebted  to  any  laborer 
for  thirty  or  any  less  number  of  days  labor  performed  in  constructing  said  road, 
either  for  manual  or  team  labor  or  both,  including  team  and  driver,  sudi  la- 
borer may  give  notioe  of  such  indebtedness  to  said  company  in  the  manner 
herein  provided;  and  said  company  shall  tliereupon  become  liable  to  pfl(y  such 
laborer  the  amount  so  due  him  for  sudi  labor,  and  an  action  may  be  main- 
tained against  said  company  therefor.  Such  notioe  shall  be  given  by  said 
laborer  to  said  company  within  twenty  days  after  the  performance  of  the  num- 
ber of  days  labor  for  which  the  daim  is  made.  Such  notice  shall  be  in  writing, 
and  shall  state  the  amount  and  num))er  of  days  ktbor,  and  the  time  when  the 
same  was  paiormed,  for  which  the  daim  is  made,  and  the  name  of  the  con- 
tractor from  whom  due,  and  shall  be  signed  by  such  laborer  or  his  attorney, 
and  shall  be  served  on  an  engineer,  agent  or  superintendent  employed  by  said 
company,  having  the  charge  of  the  section  of  road  on  which  such  labor  was 
performed,  personally,  <x  by  leaving  the  same  at  the  o£Bce  or  usual  place  of 
bosinesB  of  such  agent,  engineer  or  superintendent,  with  somo  person  of  suit- 
able age.  But  no  action  shall  be  maintained  against  any  company  under  the 
l^KmaionB  of  this  section,  unless  the  same  is  commenced  within  thirty  days 
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The  cause  was  &iiLmittcd  on  briefs. 
Wm.  E.  <&  Geo.  B.  CarUr,  for  appellants: 

1.  The  jurisdiction  of  a  justice  is  limited  strictly  by  stat- 
ute {Cox  r.  Groshong^  1  Pin.,  307:  Jones  v.  Beed^  1  Johns. 
Ca.s.,20;  1  Gaines,  594;  Wells  v.  Xewhirk^l  Johns.  Gh^2^S'j 
Way  V,  Carey  J 1  Caines'  Gas.,  191);  and  this  action,  if  within 
a  justice'^s  jurisdiction  at  all,  must  be  so  by  yirtue  of  subd.  1 , 
sec.  5,  ch«  120,  K.  S.,  as  an  action  arising  out  of  contract  A 
contract  imports  an  agreement,  either  express  or  implied,  be- 
tween the  parties  to  it  1  Parsons  on  Gon.,  6;  1  Burr.  Law 
Die,  "Gontract"  and  "Agreement;"  2  Steph.  Gom.,  108- 
110;  2  Black.  Gom.,  442-3;  3  id.,  158;  2  Kent's  Gom^  449; 
4  Wheat,  122,  197;  6  Granch,  87, 136;  11  Peters,  420,  572; 
Story  on  Gon.,  §  1;  Ency.  Am.;  Webster;  Ghitty  on  Gon.,  1, 
16;  Hodson  v.  Carter j  3  Ghand.,  234.  Its  essence  is  mutu- 
ality. It  must  be  voluntary.  3  Burr.,  1545;  1  Gow.,  316;  1 
Mason,  288;  1  Parsons  on  Gon.,  6;  Pelham  v.  The  State,  30 
.  Tex.,  422.  This  case  is  analogous  to  those  of  judgments,  taxa- 
tion and  other  obligations  or  liabilities  imposed  or  created  by 
law,  or  otherwise  than  by  the  voluntary  acts  of  the  parties 
themselves.  But  even  if  a  contract  in  any  sense,  it  is  not 
such  within  the  ordinary  meaning  of  that  word,  or  as  intend- 
ed by  the  statute  in  question;  and  the  jurisdiction  will  not  be 
extended  by  implication,  ^oss  v.  Cord,  1  Wis.,  389;  Myer 
V.  GMsner,  7  id.,  55.  The  language  of  the  court  in  Streuhel 
V.  M.  <&  M.  B.  B.  Co.,  must  be  understood  as  referring  to  the 
subject  under  discussion,  viz.:  the  distinction  between  that 
and  a  penal  action,  and  is  not  decisive  of  this  case.  2.  The 
word  "  contractor  "  should  not  be  extended  so  as  to  include  a 
subcontractor.  The  practical  result  of  such  a  rule  would  be 
to  make  the  railroad  company  liable  to  pay  the  wages  of  work- 
men in  the  rolling  mills,  and  smelting  furnaces  and  mines 

after  notice  is  given  to  tiie  company  by  said  laboier,  as  above  provided:  pro^ 
tided,  that  nothing  in  this  act  contained  shall  be  oonstroed  to  extend  to  or 
e£foct  in  any  manner,  any  actions  now  pending  in  this  state." 
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where  the  iron  is  obtained  for  its  track  and  rolling  stock,  and 
of  other  laborers  in  the  various  departments  which  contribute 
to  those  objects.  Such  a  construction  should  not  be  allowed, 
and  the  case  of  Mundt  v.  S.  <&  F.  E.  E.  Co,,  31  Wis.,  461, 
should  be  reconsidered.  8.  Is  it  competent  for  the  legisla- 
ture to  change  the  contract  which  may  have  been  entered  into 
between  the  railroad  company  and  its  contractor  respecting 
the  time  of  payment,  and  authorize  suit  to  bo  brought  by 
workmen  under  the  contractor,  at  a  time  when  no  payment 
from  the  company  to  the  contractor  himself  has  yet  matured? 
A.  W.  Bell,  for,  respondent,  argued  that  this  was  an  action 
arising  or  growing  out  of  contract.  Streubel  v.  EaUroad 
Co.y  12  Wis.,  67;  Smith  v.  City  of  Ajppleton,  19  id.,  468; 
Mmidt  V.  S.  <b  F.  E,  E.  Co.,  31  id.,  459;  Smith  v.  Cleve- 
land, 17  id.,  656;  Sasbrouclc  v.  MHwa/ukee,  25  id.,  135; 
Hodson  V.  Carter,  3  Pin.,  216.  To  the  point  that  the 
term  "  contractor,''  as  employed  in  the  statute,  is  a  generic 
term,  including  subcontractors,  he  cited  Mundt  v.  S.  (b 
F.  E.  E.  Co.,  sujpra;  Kent  v.  E.  E.  Co.,  2  Kern.,  628; 
Branin  v.  E.  E.  Co.,  31  Vt.,  214;  McClushy  v.  Cromwell, 
1  Kern.,  601;  Warner  v.  Hvdson  Ei/oer  E.  E.  Co.,  6  How., 
454;  arguing  that  less  regard  was  to  be  paid  to  the  letter  of 
the  statute  than  its  policy,  and  that  implication  might  be 
called  in  to  aid  such  intent;  tliat  the  question  of  the  liability 
of  the  company  to  miners  and  iron  puddlers  does  not  arise  in 
this  case;  that  if  a  construction  leads  to  absurd  consequences, 
or  renders  the  statute  a  nullity,  some  exception  or  qualifica- 
tion will  be  presumed;  and  that  the  statute  is  a  remedial  one, 
and  should  be  liberally  construed  to  advance  the  remedy  and 
repress  the  mischief.  Smith  on  Stats.,  516,  518,  701,  710; 
Potter's  Dwarris,  144,  179,  208,  209,  231,  237;  1  Bam.  & 
Cress.,  123;  1  A.  &  E.,  176;  6  Cranch,  314,  323;  6  How.  (XT. 
S.),  566;  3  id.,  665;  Coirmwnwealth  v.  Kimball,  24  Pick., 
370;  2  M.  &  W.,  471;  EusseU  v.  Wheeler,  Hemp.,  3;  15 
Johns.,  358;  1  Kent,  464-6;  43  Barb.,  200;  Magdalen   Col- 
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lege  case^  11  C!o.,  71  b.  Counsel  further  contended  that  the 
plaintiff's  right  of  action  was  fixed  by  his  own  contract,  and 
did  not  depend  upon  the  time  of  payment  under  the  contract 
between  the  company  and  its  immediate  contractor.  32  Wis., 
649;  12  id.,  67;  31  id.,  451. 

L-ft)!^,  J.  1.  The  learned  counsel  for  the  defendant  contend 
that  a  justice  of  the  peace  has  no  jurisdiction  of  the  action. 
We  agree  with  counsel  that  unless  the  action  arises  or  grows 
out  of  contract,  express  or  implied,  the  position  is  well  taken. 
R.  S.,  ch.  120,  sec.  5.  But  we  are  of  tlie  qpinion  that  a  con- 
tract relation  exists  between  the  parties  in  respect  to  the  labor 
performed  by  the  plaintiff  in  the  construction  of  the  defend- 
ant's railroad.  The  law  places  the  company  in  the  position  of 
surety  that  the  plaintiff's  employer  will  pay  him  for  his  work, 
and  renders  the  company  absolutely  liable  to  pay  therefor,  if 
certain  conditions  specified  in  the  statute  are  complied  with. 
The  relation  of  the  company  to  the  plaintiff  is  the  same  as 
though  the  company  had  executed  a  written  guaranty,  in  due 
form,  to  the  same  effect.  It  was  so  held  in  Streubd  v.  The 
M.  &  M.  R'y  Co.,  12  Wis.,  67.  What  was  said  on  this  sub- 
ject  in  that  case  is  not  obiter  dictum^  as  coimsel  seem  to  think, 
but  relates  to  and  determines  the  very  point  upon  which  the 
case  turned,  and  is  authority  upon  the  question  under  consid- 
eration. We  conclude  that  the  first  alleged  error  is  not  well 
assigned. 

2.  The  question  presented  by  the  second  assignment  of 
error  is  ruled  against  the  defendant  in  the  case  of  Mundt  v. 
The  Sheboygan  <&  Fond  du  Lac  R,  H.  Co.y  31  Wis.,  451, 
where  it  was  held  that  the  act  of  1857  (ch.  27)  made  the  rail- 
way company  liable  for  the  work  done  for  a  subcontractor, 
although  the  act  only  specifies  claims  for  labor  "  against  any 
person  being  contractor  on  such  railroad  toith  the  railroad 
company,'*^  Tbj.  Stats.,  1051,  §  57.  In  the  law  under  which 
this  action  was  brought,  and  which  was  enacted  several  months 
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after  Mundt  v.  The  Railway  Co,  was  decided,  the  words 
"  with  the  railroad  company  "  are  omitted.  This  change  of 
phraseology  accords  with  that  decision,  and  leaves  little  room 
to  donbt  (were  it  doubtful  before)  that  the  legislature  intended 
to  protect  employees  of  subcontractors,  as  well  as  the  employ- 
ees of  those  who  contracted  directly  with  the  company.  In- 
deed our  observations  convince  ue  that,  of  the  two  classes  of 
laborers,  the  employees  of  subcontractors  stand  most  in  need 
of  the  protection  of  the  statute. 

3.  Tlie  statute  requires  that  the  notice  of  indebtedness 
therein  mentioned  shall  be  given  within  twenty  days  after  the 
labor  is  performed,  and  tlie  action  commenced  within  thirty 
days  after  such  notice  has  been  given.  Hence  the  action  must 
be  commenced  within  fifty  days  after  the  work  is  done.  If 
the  laborer  cannot  maintain  an  action  against  the  railroad 
company  for  his. wages  until  the  price  of  the  work  becomes 
due  to  the  contractor  under  the  agreement  between  the  latter 
and  the  company,  it  would  be  very  easy  for  the  company  and 
contractor  so  to  frame  their  agreement  as  to  deprive  the 
laborer  of  the  security  which  the  legislature  evidently  intended 
to  give  him.  Should  such  agreement  give  the  company  ninety 
days  credit  after  the  work  is  done,  for  the  price  of  the  work, 
that  result  would  follow.  It  is  manifest  that  the  legislature 
never  intended  any  such  result,  and  the  law  ought  not  to  receive 
a  construction  which  would  deprive  it  of  value.  We  think 
the  jury  were  correctly  instructed. 

By  the  CovH.  —  The  judgment  of  the  circuit  court  is 
affirmed. 
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Beown  vs.  Worden. 

HusBAKD  Ain>  Wife:  Pleadiko.  Lidhilitif  of  Jm^wnd  for  necessaries 
furnished  wife  depends  on  circumstances,  which  must  be  stated  in  com- 
plaint. 

1.  A  hoflband  is  not  liable  £ar  necessaries  famished  his  wife  without  his  con- 

sent, except  under  special  dicunistances. 

2.  In  an  action  against  the  husband,  therefore,  a  complaint  which  merely 

alleges  that  the  plaintiff  furnished  necessaries  to  the  wife  at  her  request, 
and  that  their  value  '*  thereupon  became  due ''  from  defendant  to  jdaint- 
iff^  without  stating  the  special  circumstances  which  made  him  liable,  is 
insufficient  on  demurrer  ore  tenus  at  the  triaL 
8.  If  the  complaint  liad  averred  that  the  goods  were  sold  or  furnished  to  the 
defendant,  it  seems  that  evidence  would  have  been  admissible  under  it  to 
ehow  that  the  wife  was  the  authorized  agent  of  her  husband  in  purchas- 
ing them. 

APPEAL  from  the  County  Court  of  Mihoavi^e  Comity. 

The  complaint  is  as  follows: 

"  Milo  "W.  Brown,  the  plaintiff  in  the  above  entitled  action, 
complains  of  Euclid  Worden^  and  says  that  between  the  first 
day  of  November,  1873,  and  the  15th  day  of  October,  1874, 
he,  plaintiff,  found  and  furnished  for  one  Melissa  M.  Worden, 
then  the  wife  of  the  defendant,  at  the  request  of  the  said  Me- 
lissa M.  "Worden,  necessaries  for  her  use,  to  the  value  of 
seventy-five  dollars;  that  said  sum  thereupon,  on  the  15th  day 
of  October,  1874,  became  due  therefor  from  the  said  defend- 
ant to  this  plaintiff;  that  no  part  thereof  has  been  paid, 
although  this  plaintiff  has  at  divers  times  requested  the  said 
defendant  so  to  do;  that  said  sum  of  seventy-five  dollars  re- 
mains due  this  plaintiff;  whereupon  he  brings  this  suit  and 
prays  judgment  for  the  said  sum  of  seventy-five  dollars  with 
costs." 

Tlie  answer  is  a  general  denial. 

At  the  commencement  of  the  trial,  and  before  any  testi- 
mony had  been  received,  defendant  objected  to  the  admission 
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of  any  testimony,  on  the  ground  tliat  tlie  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  The  ob- 
jection was  overruled,  and  the  trial  proceeded  and  resulted  in 
a  verdict  for  the  plaintiff  for  one  dollar  damages.  The  de- 
fendant appealed  from  a  judgment  against  him  entered  pur- 
suant to  the  verdict. 

The  cause  was  submitted  on  briefs. 

Leander  Wyinan^  for  appellant,  with  F.  B.  Van  VdUcen- 
hurgh^  of  counsel,  among  other  points,  urged  that  the  com- 
plaint was  insufficient  because  it  failed  to  show  either  that  the 
^oods  sued  for  were  furnished  to  or  for  the  use,  or  on  the  ac- 
count or  credit,  of  the  defendant,  or  that  he  had  neglected  or 
refused  to  furnish  his  wife  any  of  the  necessaries  of  life. 

MoMullen  dk  Hovts^  for  respondent: 

The  rule  of  law  is,  that  by  virtue  of  the  marital  relation, 
and  in  consequence  of  the  obligations  assumed  by  him  upon 
marriage,  the  ^husband  is  bound  for  the  supply  of  necessaries 
to  the  wife  so  long  as  she  is  not  guilty  of  adultery  or  elope- 
ment; and  ^^his  assent  is  presumed  to  all  necessary  contracts 
upon  the  account  of  cohabiting,  unless  the  contrary  appear. ^^ 
Crormjoell  v.  Benjain/inj  41  Barb.,  658;  Schouler  on  Dom. 
Eel.,  80-82;  EtheHngton  v.  Parrott^  1  Salk.,  118.  The  ob- 
jection  of  the  appellant  is,  substantially,  that  the  complaint 
does  not  negative  certain  defenses  that  he  might  have  had. 

Lyon,  J.  Nothing  is  alleged  in  the  complaint  to  show  that 
the  defendant  is  liable  for  the  articles  therein  mentioned,  fur- 
nished  by  tlie  plaintiff  to  the  defendant's  wife,  except  that 
they  were  furnished  at  her  request,  and  were  necessaries.  The 
claim  that  the  defendant  is  liable  to  pay  for  such  articles  de- 
pends upon  these  averments  alone. 

A  husband  is  not  ]i2i\Ae^  ipso  facto  ^  for  necessaries  furnished 
his  wife  without  his  consent.  It  is  only  under  special  circum- 
stances and  conditions  that  he  is  liable  therefor.  Sturtevant 
V.  Starin,  19  Wis.,  268;  Warner  v.  Heiden^  28  id.,  517; 
Vol.  XXXIX.— 28 
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Bach  V.  Parmeh/y  35  id.,  238.  Hence,  when  a  third  person 
gives  a  wife  credit  for  necessaries,  there  can  be  no  presump- 
tion that  the  hnsband  is  liable  to  pay  for  them.  The  facts 
which  render  him  liable  must  necessarily  be  averred  and 
proved,  as  all  facts  must  upon  which  the  cause  of  action  de- 
pends. In  this  complaint  no  such  facts  are  averred.  Every 
averment  which  it  contains  may  be  true,  and  still  the  plaintiff 
may  not  be  entitled  to  recover. 

The  complaint  fails,  therefore,  to  state  facts  sufficient  to 
constitute  a  cause  of  action,  and  the  objection  made  at  the 
commencement  of  the  trial  to  the  admission  of  any  testimony 
under  it,  for  that  reason,  should  have  been  sustained. 

Had  it  been  alleged  in  the  complaint,  as  it  was  in  SturU- 
varit  V.  Staring  supra^  that  the  articles  mentioned  therein 
were  sold  or  furnished  to  the  defendant^  a  different  question 
would  be  presented.  In  such  case,  the  question  of  the  author- 
ity or  agency  of  the  wife  might  arise,  and  it  is -probable  that 
evidence  would  be  admissible,  under  such  a  complaint,  to  show 
that  the  wife  was  the  authorized  agent  of  her  husband  in  the 
transaction.  But  there  would  be  no  presumption  that  she  was 
such  agent;  for  a  wife  is  not  ipso  facto  the  agent  of  her  hus- 
band.   Sa/oage  v.  Davisy  18  Wis.,  608. 

Whether  the  obligation  of  the  husband  to  pay  for  necessa- 
ries furnished  his  wife  without  his  consent  is  placed  upon  the 
ground  that  she  is  his  agent  for  the  purpose  of  procuring 
them,  or  solely  upon  the  duty  which  grows  out  of  the  marifad 
relation  {Bach  v.  Parmely,  supra)j  the  result  is  the  same. 
In  either  event,  the  complaint  is  barren  of  averment  showing 
that  the  defendant  is  liable  in  this  action. 

By  the  Cotirt.  — The  judgment  is  reversed,  and  the  cause 
remanded  for  further  proceedings  according  to  law. 
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PiaNGLE  vs.  Dunn  and  others.    (Motion  for  rehearing.) 

FSAcncB:  RsHEAiOKa  after  Judgment.  (1)  General  rule  as  to  rehear* 
ing  after  judgment.  (2-4)  Rehearing  in  this  eaurtf  after  judgment  on 
appeal, 

1.  The  role  of  law  governing  all  the  oonrte  of  this  state,  including  the  suprema 

court,  is,  that  as  to  all  matters  on  which  the  mind  of  the  oonrt  did  act, 
or  is  presumed  from  the  record  to  have  acted,  in  the  rendition  of  a  judg- 
ment, it  is  preduded  from  altering  its  decision  at  a  subsequent  term,  ex- 
cept as  authorized  by  statute  or  by  general  rules  of  practice  estabhshed 
by  this  court,  haying  statutory  force. 

2.  The  provision  of  sec.  38,  ch.  125,  R.  S.,  empowering  courts,  at  any  time 

within  one  year  after  notice  thereof,  to  relieve  a  party  from  a  judgment 
rendered  against  him  through  his  mistake,  excusable  neglect,  etc.,  has 
no  appUcation  to  judgments  of  this  court  on  appeals. 

8.  This  court  has  no  power  to  review  its  own  judgments  on  ^ypeals  after  the 
term  at  which  they  are  rendered,  unless  the  power  is  carried  over  to  a 
subsequent  term  by  motion  for  rehearing  actually  made  within  the  rule, 
and  brou^^t  to  a  hearing  within  the  term  at  which  it  is  made.  But  this 
does  not  prevent  the  correction  of  mere  miBt4<keB  in  the  entry  of  judg- 
ment. 

4.  Under  ch.  264  of  1860 — which  requires  the  derk  of  this  court  to  remit  ap- 
peal papers  to  the  court  below  within  thirty  days  after  judgment  here  on 
the  appeal,  unless  this  court  directs  them  to  be  retained  fcnr  the  purpose 
of  a  motion  for  a  rehearing,  — jurisdiction  here  of  an  appeal  ceases  when 
the  papers  are  so  remitted;  and  it  ceases  at  the  end  of  the  thirty  days, 
even  when  the  record  is  not  actually  remitted,  unless  it  is  retained  here 
hg  order  of  the  court  under  the  statute. 

APPEAL  from  the  Circuit  Conrt  for  Mihoa/akee  County. 

In  this  action  to  foreclose  a  n^ortgage,  the  trial  court  having 
rendered  a  judgment  in  favor  of  all  the  defendants,  this  court, 
on  appeal,  at  the  January  term,  1875,  held  that  the  mortgage 
was  valid,  though  not  so  recorded  as  to  constitute  constructive 
notice,  and  that  the  defendants  Molloy*  and  Bartoz  were 
chargeable  with  aohuil  notice;  and  it  reversed  the  judgment 

*In  the  fonner  report  of  this  case,  the  xuime  of  this  defendant  is  given  in 
the  fom  Mahjf. 
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below  as  to  them.    See  37  Wis.,  449-468.    At  the  January 
term,  1876,  it  appearing  that  the  papers  in  the  cause  had  nev- 
er been  remitted,  this  court,  on  Mollay^s  motion,  directed  its 
clerk  to  retain  them  until  further  order;  and  on  the  2l8t  of 
March,  Molloy  asked  leave  to  file  a  motion  for  a  rehearing  as 
to  so  much  of  the  judgment  as  affected  liim.    In  support  of 
this  motion  affidavits  of  G.  C.  Prentiss,  Esq.,  and  John  T. 
Clark,  Esq.,  were  read,  the  substance  of  which  was,  that  said 
Clark  was  a  defendant  herein,  and  the  judgment  of  the  trial 
court  in  his  favor  was  affirmed  by  the  judgment  of  this  court; 
that  Molloy  took  title  from  Clark,  through  a  mesne  convey- 
ance; that  Clark  defended  on  the  ground  that  he  purchased  in 
good  faith  without  notice  of  tlie  mortgage  in  suit,  and  his 
deposition  showing  that  he  so  purchased,  and  also  showing  his 
relation  to  Molloy^ %  title,  was  read  on  the  trial  below,  and  was 
included  in  the  bill  of  exceptions  on  appeal  to  this  court;  but 
that,  through  mistake  and  inadvertence,  this  deposition  was 
not  mentioned  in  the  printed  case,  and  tlie  relation  of  Mol- 
loy^ %  title  to  that  of  Clark  was  overlooked  in  the  argument 
here.    Circumstances  explaining  and  excusing  this  oversight 
are  stated  at  length;  and  it  is  also  stated  that  Mr.  Prentiss' 
attention  was  not  called  to  the  relation  between  Molloy  and 
Clark  until  a  few  days  before  this  motion  was  made,  and  that 
Mr.  Clark  had  not  been  aware  until  some  time  in  the  same 
month  of  the  true  state  of  the  action,  or  that  the  facts  as  to 
Molloy^ %  title  had  not  been  presented  to  the  court. 

/.  C.  Sloan^  for  the  motion,  after  commenting  upon  the 
fact  that  tlie  bill  of  exceptions  in  this  cause  shows  a  complete 
defense  in  Molloy^s  favor,  and  insisting  that  the  circum- 
stances set  forth  in  the  affidavits  fully  explained  and  excused 
the  failure  of  counsel  to  present  that  defense  properly  to  this 
court  in  the  first  instance,  and  the  subsequent  delay  in  moving 
for  a  rehearing,  contended  further,  that  the  statute  (Tay. 
Stats.,  1446)  gives  the  court  power,  in  case  of  a  judgment 
rendered  against  a  party  through  his  "  mistake,  surprise  or 
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excusable  neglect/'  to  relieve  liim  therefrom  witliin  one  year 
after  its  rendition.  Butler  v,  Mitchell^  17  Wis.,  52.  Until 
a  decree  is  signed  and  enrolled,  all  matters  are  open;  and  if 
there  be  any  error  in  the  decree,  the  court  should  liave  an  op- 
portunity of  amending  it.  Buck  v.  Fwvocett^  3  P.  Wms.,  8, 
241;  Bowkerv.  Hv/nter^  2  Dick.,  611.  The  appellate  court 
does  not  lose  jurisdiction  of  the  cause  until  the  remittitur  is 
actually  filed.  7  Paige,  108,  609;  52  N.  Y.,  653;  1  id., 
239.  Courts  of  equity  should  bend  their  rules  for  the  sake  of 
equity  and  justice.  Beach  v.  Fulton  Bank^  2  "Wend.,  225, 
237.  A  court  having  jurisdiction  to  set  aside  a  judgment  has 
the  right  to  give  any  less  relief  by  which  justice  may  be  ob- 
tained, and  by  which  the  rights  of  a  party  in  excusable  de- 
fault may  be  protected;  and  the  mode  of  eflfecting  this  object 
is  under  the  control  and  subject  to  the  direction  of  this  court. 
McCall  V.  McOally  54  N.  Y.,  541.  A  court  of  chancery  has 
power,  even  after  enrolment,  to  open  a  decree  regularly  ob- 
tained by  default,  and  to  discharge  the  enrolment,  for  the  pur- 
pose of  giving  the  defendant  an  opportunity  to  make  a  de- 
fense upon  the  merits,  where  he  has  been  deprived  of  such 
defense  either  by  mistake  or  accident  or  by  the  negligence  of 
his  solicitor.  Millspaugh  v.  McBride^  1  Paige,  509;  Tripp 
V.  Vincenty  8  id.,  176;  Beekman  v.  Peck,  3  Johns.  Ch.,  415; 
1  Barb.  Ch.  Pr.  (ed.  of  1874),  367.  Rehearings  in  equity  rest 
in  the  sound  discretion  of  the  court.  Daniel  v.  MitcJielly  1 
Story,  198;  2  Dan.  Ch.  Pr.,  1554-5;  La/ud  v.  Wickham^  1 
Paige,  256 ;  Jenkins  v.  Eldredge^  3  Story,  299.  Rehearing  can- 
not be  had  after  the  time  for  making  the  motion  has  expired, 
and  the  record  has  been  regularly  remitted;  but  the  fact  tliat 
the  time  is  past  is  no  sufficient  reason  for  denying  the  motion 
where  the  record  still  remains  here.  OffUvie  v,  Bichardeony 
14  Wis.,  158;  Hopkins  v.  CHlmany  23  id.,  512.  Relief  is 
granted  for  the  negligence,  ignorance  or  fmud  of  the  party's 
attorney  (Sharp  v.  Mayors  31  Barb.,  584);  for  drunkenness 
of  the  attorney  (7  Rob.,  74);  for  sickness  of  the  defendant 


Digitized  by  VjOOQIC 


438  SUPKEME  COUET  OF  WISCONSII^", 

Pringle  vs.  Diiim  and  oUiers.    (Motion  for  rehearing.) 

{Luscoml  V,  Jfaloyy  26  Iowa,  444);  for  sickness  of  defend- 
ant's wife,  and  much  business  of  liis  attorney.  SUl  v. 
Crvmp^  24  Ind.,  291. 

In  Allerdmg  v.  Oroas^  15  Wis.,  630,  the  judgment  below 
was  affirmed  here  November  1, 1861;  motion  for  leave  to  file 
a  motion  for  a  rehearing  was  made  February  11, 1862,  and 
allowed  March  16th,  and  the  rehearing  granted  on  the  1st  of 
September  following. 

JS.  Mariner  J  contra. 

Etan,  C.  J.  There  were  numerous  defendants  in  this  cause, 
respondents  in  this  court,  and  the  record  was  voluminous  and 
complicated.  The  appeal  was  argued  at  the  bar  for  some  five 
days,  early  in  the  June  term,  1874,  and  was  decided  the  last 
of  May  in  the  January  term,  1875.  The  latter  term  was  not 
finally  adjourned  until  July;  so  that  the  time  for  moving  for 
a  rehearing  under  the  rule  expired  in  June,  1876. 

The  respondent  Thomas  Molloy  now  moves  for  leave  to 
make  a  motion  for  rehearing.  And  the  only  question  on  the 
motion  is,  whether  such  leave  should  now  be  given.  The 
merits  of  the  appeal  are  not  before  us,  as  upon  a  rehearing, 
but  only  the  question  whether  the  appeal  should  be  now 
brought  again  before  us  for  rehearing.  And  we  take  the  oc- 
casion to  say  that  paities  failing  to  move  in  time  for  rehear- 
ing cannot,  by  a  motion  for  relief  from  this  failure,  make  an 
opportunity  for  themse^lves,  as  was  done  in  this  case  against 
our  protest,  to  argue  the  merits  of  the  rehearing  at  the  bar, 
which  the  rule  prohibits  when  the  motion  is  made  in  time. 
The  argument  of  such  motions,  as  of  all  motions,  must  be 
confined  to  the  merits  of  the  motions  themselves. 

We  did  not  understand  counsel  for  the  motion  as  expressly 
relying  on  sec.  38,  ch.  125,  R.  S.,  to  aid  the  right  to  move  for 
rehearing  now,  on  the  ground  of  the  party's  mistake,  inadver- 
tence, surprise  or  inexcusable  neglect,  in  not  making  the  mo- 
tion in  time.    But  his  argument  indicated  a  reliance  on  tliat 
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flection.  It  may  be  doubted  whether  any  provision  of  the 
section  was  intended  to  api)ly  to  proceedings  in  this  court 
within  its  appelhite  jurisdiction.  Certainly  the  provision  for 
relief  against  judgments  for  a  year  after  notice  of  them,  can 
have  no  application  to  judgments  in  causes  which  camiot  re- 
main in  the  court  longer  than  thirty  days,  unless  ordered  by 
the  court  within  that  time  to  remain  here  for  the  purpose  of 
immediate  rehearing.  On  questions  whether  eteps  may  be 
taken  here  nmncpro  time  in  proper  cases,  however,  we  should 
be  influenced  by  the  statutory  rule  of  relief,  excusable  neglect, 
etc.  And  we  may  say  here  that,  if  a  motion  for  a  rehearing 
of  this  cause  should  have  been  made  by  this  respondent,  he 
appears  not  only  to  have  neglected  to  make  it  in  due  time, 
but  to  have  neglected  all  inquiry  or  thought  of  the  grounds  of 
making  it,  all  attention  to  the  judgment  which  he  asks  to  be 
reconsidered,  for  some  nine  months  after  it  was  rendered. 
Such  long,  passive  inattention  and  indifference  are  surely  neg- 
lect, but  it  would  be  difficult  to  consider  it  excusable.  Jfoti 
dormientibvs  jura  mbsenmrnt.  The  statute  was  not  designed 
to  license  mere  apathy  in  suitors.  Assuming  the  error  im- 
puted to  the  judgment,  such  negligence,  so  persevering,  ap- 
pears to  us  gross  and  inexcusable. 

The  rights  of  the  respondent  making  this  motion  were  ex- 
pressly passed  upon  by  the  court.  P'H/ngle  v.  Dunn^  37  Wis., 
449.  "  It  is  well  established  by  the  rules  of  the  common  law, 
that  a  court  has  no  power  to  review  its  own  judgment  of  a 
previous  term;  that  is,  as  to  all  matters  on  which  the  mind  of 
tlie  court  did  act,  or  is  presumed  from  the  record  to  have 
acted,  in  the  rendition  of  the  judgment,  it  is  precluded  from 
again  acting,  at  a  subsequent  term,  and  changing  its  opinions 
or  altering  its  decisions."  JEtna  Co.  v.  McCormicky  20  Wis., 
265.  Tliis  has  been  the  constant  rule  in  this  state.  See  Scheer 
V.  Keovm^  34  Wis.,  349,  and  several  later  cases.  And  this  court 
forms  no  exception  to  the  rule.  Hiim^erford  v.  Chishing,  8 
Wis.,  324;  Sill  v.  Eoover^  5  id., 
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Conrts  can  of  conrse  take  power  by  statute  to  review  their 
judgments  at  subsequent  terms,  as  in  certain,  cases  by  ek  125, 
sec.  38,  B.  S.,  and  by  general  rules  of  practice  established  by 
this  court,  having  statutory  force.  AtVy  Oen.  v.  I/am^  2 
Wis.,  507. 

In  this  court,  judgments  within  its  appellate  jurisdiction 
can  be  reviewed  only  upon  rehearing  granted  upon  motion 
made  within*  the  rule.  The  original  rule  (3  Pin.,  494)  did, 
and  the  present  rule  (3  Pin.,  503)  may,  carry  the  right  to 
move  for  rehearing  over  to  the  term  succeeding  the  judgment. 
That  works  so  far  an  exception  to  the  general  rule  that  this 
court  cannot  review  its  judgment  at  a  subsequent  term.  But 
when  motion  for  rehearing  is  not  made  within  the  rule,  and 
even  when  made  but  not  brought  to  a  hearing  at  the  term  at 
which  it  is  made,  the  court  is  powerless  to  review  its  own 
judgment.  Pierce  v.  Kneela/ndy  14  Wis.,  341.  And  so  this 
court  has  no  power  to  review  its  own  judgments  on  appeals 
after  the  term  at  which  they  are  rendered,  unless  the  power  is 
carried  over  to  a  subsequent  term  by  motion  for  rehearing 
actually  made  within  the  rule.  Of  course  this  does  not  pre- 
vent the  correction  of  mere  mistakes  in  the  entry  of  judgment 
Sill  V.  Hoover^  supra. 

We  were  referred,  on  the  argument  of  this  motion,  to  sev- 
eral cases  showing  the  practice  of  courts  of  original  jurisdic- 
tion elsewhere.  These  have  no  application  here.  Since  the 
argument,  we  have  been  referred  to  Allerding  v,  Oross^  15 
Wis.,  530.  Nothing  in  the  report  of  that  case  is  in  conflict 
with  the  views  here  expressed,  or  with  the  cases  cited  in  sup- 
port  of  them.  But  it  is  true,  as  counsel  suggests,  that  it  ap- 
pears by  the  record  of  that  case  that  the  time  for  moving  for 
rehearing  under  the  rule  expired  within  the  term  of  the  judg- 
ment; and  that  leave  to  make  the  motion  was  granted  at  a 
subsequent  term.  The  report  of  the  case,  and  the  opinion  on 
the  rehearing,  take  no  notice  of  the  difficulty,  which  was 
greater  than  that  which  prevailed  in  Pierce  v.  Kneeland,  re- 
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ported  in  the  preceding  volume.  And  tlie  ruling,  in  view  of 
the  difficulty,  ib  so  obviously  in  conflict  with  so  many  previ- 
ous decisions  against  the  power  of  the  courts  of  this  state  to 
review  their  judgments  at  a  subsequent  term,  amongst  the 
rest,  a  very  strong  case  decided  at  the  same  term  and  reported 
in  the  same  volume  {Spafford  v.  Janesville,  15  Wis.,  474), 
that  it  appears  evident  that  the  point  was  wholly  overlooked 
in  Allerding  v.  Cross.  The  result  is  a  latent  inconsistency 
between  that  case  and  all  other  cases  in  this  court  on  the  sub- 
ject, previous  and  subsequent,  which  leaves  it  without  author- 
ity  beyond  the  letter  of  the  report.  On  this  question,  it  stands 
like  any  other  case  which  overlooks  a  point  fatal  to  the  deter- 
mination. Had  the  error  by  the  record  been  disclosed  by  the 
report,  the  imiform  current  of  decision  in  this  court  leaves  no 
room  for  doubt  that  the  case,  so*  far,  would  have. been  over- 
ruled long  ago. 

Before  ch.  264  of  1860,  we  are  not  aware  that  any  stat- 
ute fixed  tlie  time  for  the  remission  of  appeal  papers  from 
this  court  to  tlie  courts  below.  And  this  court  appears  to  have 
considered  its  jurisdiction  over  appeals  to  have  continued,  for 
some  purposes,  so  long  as  the  record  actually  remained  here. 
Hoplcins  V.  Gilman^  23  Wis.,  512;  Esty  v.  Sheclder^  36  id.^ 
434.  But  the  statute  of  1860  requires  the  clerk  of  this  court 
to  remit  appeal  papers  to  the  court  below  within  thirty  days 
after  judgment  here  on  the  appeal,  unless  this  court  directs  them 
to  be  retained  for  the  purpose  of  a  mdtion  for  rehearing. 
And  when  the  papers  are  so  remitted,  all  jurisdiction  here  of 
the  appeal  ceases.  Hojpkms  v.  Oilman^  Esty  v.  ShecldeTy 
9upra. 

And  we  are  obliged  to  hold  that,  even  when  the  record  is 
not  actually  remitted,  the  statute  takes  away  the  jurisdiction 
of  this  court  over  appeals  after  thirty  days  from  judgment  on 
them;  unless  the  record  is  retained  here  by  order  of  the  court 
under  the  statute.  The  statute  itself  regulates  our  jurisdic- 
tion; not  the  compliance  or  noncompliance  of  the  derk  with 
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its  proTisions.  The  mere  omission  of  the  clerk  to  remit  the 
record,  the  mere  accident  that  the  appeal  papers  remain  here 
notwithstanding  the  statute,  cannot  operate  to  continue  the 
jurisdiction  of  the  court  against  the  words  of  the  statute.  We 
had  occasion  to  examine  this  provision  very  fully  in  consider- 
ing Esty  V,  SheckleTy  and  then  came  to  this  conclusion,  al- 
though it  was  not  necessary  to  express  it  in  deciding  that  case. 
And  for  the  purpose  of  facilitating  motions  for  rehearing,  we 
then  gave  general  directions  to  the  clerk  to  retain  all  appeal 
papers  here  for  the  full  time  allowed  by  the  statute. 

We  must  therefore  hold  that  the  court  has  lost  all  jurisdic- 
tion over  the  judgment  on  this  appeal;  and  that  we  have  no 
power  to  grant  this  motion,  because  it  is  made  at  a  term  sub- 
sequent to  the  judgment  on  the  appeal,  and  after  the  time 
when  the  statute  permits  the  record  to  remain  here.  If  the 
judgment  did  injustice  to  the  respondent  making  this  motion, 
we  deeply  deplore  that  his  own  laches  has  left  us  powerless  to 
correct  it.  The  respondent  was  represented  on  the  argument 
by  two  counsel  of  ability  and  leamingT  His  case  was  special- 
ly presented  orally  and  in  a  printed  brief.  All  the  points 
made  for  him  were  carefully  considered  and  decided;  and  we 
have  no  doubt  correctly.  It  is  now  claimed*  for  liim  that 
another  point  should  have  been  made  on  his  bchaU,  which 
was  overlooked  by  his  counsel,  and  which  rested  on  facts  not 
appearing  in  the  printed  case.  If  that  be  so,  we  regret  it  on 
his  account  and  on  our  own;  but  we  cannot  hold  ourselves  re- 
sponsible for  it.  In  the  decision  of  causes  before  us,  we  must 
necesssarily  depend  largely  on  the  presentation  of  them  by 
counsel.  The  duties  of  the  bar  are  almost  or  quite  as  essential 
to  the  intelligent  administration  of  justice,  as  the  duties  of 
the  bench.  With  all  the  aid  wo  receive  from  the  bar,  we  are 
barely  able,  by  incessant  labor,  to  keep  the  business  of  the 
court  from  running  in  arrear.  We  endeavor  faithfully  to  in- 
vestigate causes  before  us.  If  we  find  points  not  raised  at 
the  bar,  we  pass  upon  them.    But  if  ,  as  a  rule,  we  should  de- 
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dine  all  reliance  on  the  inveBtigations  of  counsel,  and  assume 
to  wade  through  all  the  records  coming  before  us  for  all  pos- 
sible points  arising  upon  them,  and  so  perform  over  again  the 
duties  of  the  bar,  we  should  at  once  so  far  fail  in  our  own  duties 
as  to  delay  justice,  which  would  sometimes  be  equivalent  to 
denial  of  justice.  It  is  in  part  to  save  us  from  this  over- 
whelming labor,  that  printed  cases  and  briefs  are  required  in 
every  appeal.  "We  must  presume,  as  a  rule,  that  counsel  faith- 
fully investigate  and  present  the  rights  of  their  clients.  And 
if  pturties  claim  to  have  suffered  by  mistake  or  neglect  of 
counsel,  and  seek  redress  through  the  same  or  other  counsel, 
they  must  do  so  with  such  diligence  that  they  can  overtake  the 
jurisdiction  of  the  court  in  the  cause;  so  that  they  maybe 
again  heard,  without  overriding  the  rules-  of  law  which  go  to 
the  peace  of  society  by  the  final  end  of  litigation.  Interest 
reipublicm  nt  sU  finis  Utium.  This  may  be  a  hard  case.  It  is 
said  that  hard  cases  are  apt  to  make  bad  law.  It  is  a  sore 
temptation  to  us  in  this  case,  if  our  judgment  did  the  injustice 
to  the  respondent  imputed  to  it.  But  we  must  administer 
the  law  on  general  principles,  and  dare  not  disregard  them  in 
hard  cases.  We  have  no  plenary  jurisdiction  to  bend  the  law 
to  particular  cases,  or  to  administer  justice  outside  of  its  or- 
dained forms  and  proceedings,  as  counsel  invoked  us  to  do. 
All  human  judgments  are  fallible,  but  are  none  the  less  final. 
And  it  is  better  that  ocx^asionally  a  hard  judgment  should  be 
final,  than  that  all  judgments  following  upon  litigation  should 
remain  open  to  inquiry  whether  they  be  haini  or  not.  In  the 
nervous  language  of  Dixon,  C.  J.:  "If  such  a  practice  were  tol- 
erated, no  one  knows  where  it  would  end.  Parties  would 
never  be  secure  in  their  rights,  and  judgments  would  be  of  as 
little. account  as  the  course  of  the  wind."  Spafford  u  Jcmes-^ 
mile. 

By  the  CovH.  —  The  motion  is  overruled. 
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Bakbb  vs.  Supebvisobs  op  Columbia  Couimr. 

Tax  Certificates:  Statute  op  Limitations.  (1)  When  statute  may 
be  pleaded  &y  supervisore,  on  appeal  from  their  decieum,  (2)  Tax  cer^ 
tifkates  void  when  coat  of  revenue  stamps  included.  (S,4)  When  statute 
begins  to  run  as  to  actions  on  certificates. 

1.  Where  a  daim  a^rainst  a  county,  barred  by  the  statute  of  lixoitatiQns,  was 

r^'ectod  by  the  supervisors  without  any  statement  of  the  grounds  of  re- 
jection, there  was  no  abuse  of  discretion  in  permitting  the  superrisorB  to 
file  an  answer  setting  up  the  statute,  on  an  appeal  to  the  ciicait  court 
from  tiicir  decision. 

2.  Tax  certificates  held  void  because  the  cost  of  revenue  stamps  thereon  was 

included  in  the  amount  for  which  the  land  was  sold. 

8.  An  action  on  tax  certificates  issued  May  10, 1864,  held  to  have  been  barred 
at  the  expiration  of  six  years  years  from  that  time,  by  ch.  112,  Laws  of 
1867.    A  remark  in  Wolff  v.  Supervisors,  29  Wis.,  79,  oveimled. 

4.  Even  under  sees.  26,  27,  ch.  22  of  1859,  the  period  of  limit^n  would  be- 
gin to  run  from  the  discovery  of  any  fact  rendering  the  sale  invalid,  and 
would  not  be  suspended  by  mere  error  of  law.  But  the  acts  of  1867  and 
1868  fixed  the  bar  at  six  years  from  tiie  **  date  of  sale.*' 

APPEAL  from  the  Circuit  Court  for  Columbia  County. 

Baker  filed  with  the  county  clerk  his  claim  to  recover 
from  the  county,  under  ch.  22,  Laws  of  1859,  the  amount  of 
certain  tax  certificates,  alleged  to  be  void  because  each  had  at- 
tached to  it  a  five-cent  internal  revenue  stamp,  the  cost  of 
which  was  included  in  the  amount  for  which  the  lands  were 
sold.  The  claim  was  disallowed  by  the  board  of  supervisors, 
but  the  grounds  of  such  disallowance  were  not  expressed  in 
writing.  On  appeal  to  the  circuit  court,  the  county,  upon 
leave  asked  on  the  first  day  of  the  next  term,  was  there  al- 
lowed to  file  a  formal  answer,  pleading  tlie  statute  of  limita- 
tions in  bar  of  the  action.  An  aflSidavit  of  plaintiff''s  attorney, 
read  in  opposition  to  the  motion  for  leave  to  file  such  answer, 
stated  that  the  board  had  not  rejected  the  claim  because  barred 
by  the  statute.    Upon  the  trial,  by  the  court  alone,  plaintiff 
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introduced  in  evidence  tax  certificates  No.  1145,  dated  May 
10, 1864;  No.  1246,  dated  May  9,  1865;  No.  743,  dated  May 
8, 1866;  No.  758,  dated  May  8,  1866;  No.  615,  dated  May  14, 
1867;  No.  506,  dated  May  12,  1868.  All  of  the  certificates 
were  in  the  form  prescribed  by  law,  and  each  had  a  five-cent 
revenue  stamp  aflixed  thereto,  and  it  was  admitted  that  the 
price  of  the  stamp  was  included  in  the  amount  for  which  the 
lands  were  sold.  Certificates  Nos.  1145,  758,  615  and  605 
showed  that  the  lands  therein  described  were  bid  off  by  one 
Edgerton,  and  the  certificates  were  duly  indorsed  by  him. 
Certificate  No.  743  showed  tliat  the  land  therein  described 
was  bid  off  by  one  Clark,  and  the  certificate  was  duly  indorsed 
by  liim.  Certificate  No.  1245  showed  that  the  land  therein 
described  was  sold  to  the  county,  and  the  certificate  was  duly 
indorsed  by  the  county  treasurer.  The  date  of  assignment  of 
the  various  certificates  did  not  appear.  The  court  found  for 
the  plaintiff,  and  gave  judgment  for  the  amount  due  upon  the 
certificates,  with  interest;  and  from  this^  judgment  defendant 
appealed, 
e/.  H.  Rogers^  district  attorney,  for  appellant: 
1.  It  was  not  an  abuse  of  discretion  for  the  court  to  permit 
appellant  to  file  an  answer  setting  up  the  statute  of  limitations, 
since  appellant's  counsel  used  due  diligence  and  availed  him- 
self of  the  first  opportunity  after  the  appeal  from  the  board  of 
supervisors.  R.  S.,  ch.  125,  sec.  38;  Tarhax  v.  jSupervisors^ 
34  Wis.,  558;  Kennedy  v.  Waughj  23  id.,  468;  Johnson  v. 
JEldredy  13  id.,  482.  2.  The  liability  of  the  county  to  repay 
money  on  an  illegal  tax  certificate  accrues  at  the  time  the 
money  is  paid  on  such  certificate  to  the  county;  and  unless 
the  holder  presents  his  claim  within  six  years  from  the  date 
of  the  certificate,  he  is  barred  by  the  statute  of  limitations. 
The  presentation  of  the  claim  for  allowance  is  the  commence- 
ment of  an  action,  and  the  decision  of  the  board  disallowing 
the  claim  is  the  answer.  Tarhox  v.  SupervisorSy  supra.  If 
it  could  possibly  be  held,  under  sec.  26,  ch.  22,  Laws  of  1869, 
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that  the  statute  of  limitationB  did  not  begin  to  run  until  the 
illegality  was  discovered,  that  law  lias  since  been  repealed  by 
sec.  1,  ch.  68,  Laws  of  1870.  This  last  statute  says  nothing 
about  "  discovery  of  illegality,"  and  hence  sec.  17,  ch.  138,  R. 
S.,  would  apply.  This,  then,  so  far  as  tax  certificates  are  con- 
cerned, w^ould  be 'a  new  law  of  limitation,  and  would  apply  to 
all  certificatep  in  existence  at  tiie  date  of  the  passage  of  the 
law  of  1870,  which  still  had  a  reasonable  time  to  run  before 
they  would  be  barred. 

H.  W.  Lee<i  for  respondent: 

If  the  circuit  court  erred  in  admitting  the  plea  of  the  stat- 
ute of  limitations,  either  because  it  Was  not  supported  by  any 
aflSidavit  {Sweet  v.  MitcJiell^  19  Wis.,  529),  or  because  it  was 
an  abuse  of  discretion,  then  this  court  can  not  review  the 
questions  of  law  raised  by  such  plea.  Fogarty  v.  H&rrigan^ 
28  "Wis.,  142.  Plaintiff's  claim  and  statements  before  the 
board  of  supervisors  become,  in  fact,  his  complaint;  and  in 
case  of  an  appeal,  there  can  be  no  hardship  in  holding  that 
the  county  should  not  be  allowed  to  amend  its  pleadings  and 
proceedings,  any  more  than  an  individual  suitor,  except  in 
furtherance  of  justice  and  upon  equitable  terms.  Plaintiff  is 
entitled  to  know  at  the  earliest  moment  the  grounds  upon 
which  his  claim  is  rejected.  If  such  rejection  be  upon  tech- 
nical grounds  merely,  he  may  amend  during  the  sitting  of  the 
board;  and  if  the  board  does  not  at  the  proper  time  and  place 
make  known  its  objections  to  the  claim,  it  can  not  afterwards 
be  heard  to  plaintiff's  prejudice.  2.  Tax  certificates  can  not 
be  affected  by  statutes  passed  subsequent  to  tlio  sale,  and  be- 
fore deeds  are  issued.  The  sale  is  a  contract  with  tlie  pur- 
chaser, whose  rights  "  are  derived  from  the  contract  which  the 
law  authorized  to  be  made."  Rohmaon  v.  Howe^  13  Wis., 
347.  Any  legislative  act  impairing  the  obligation  of  that 
contract  would  be  within  the  constitutional  prohibition. 

Cole,  J.    The  circuit  court  permitted  the  county  to  file  an 
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answer  setting  np  the  defense  of  the  statute  of  limitations; 
but  under  the  circumstances  we  do  not  think  there  was  any 
abuse  of  discretion  in  allowing  this  to  be  done.  The  appeal, 
was  from  the  action  of  the  board  disallowing  the  plaintiff's 
claim,  and  it  did  not  appear  upon  what  ground  the  claim  waa 
rejected.  It  is  stated  in  the  affidavit  of  the  attorney  for  the 
plaintiff,  that  the  claim  was  not  disallowed  by  the  board  be- 
cause the  statute  of  limitations  had  run  uj)on'  it.  But  still, 
when  the  cause  was  appealed  to  the  circuit  court,  it  was  prop- 
er enough  that  the  grounds  of  defense  should  appear  in  formal 
pleadings.  Ta/rbox  v.  Siipervieors  of  'Adams  Co.j  34  Wis., 
558. 

Under  the  decision  in  JSarden  v.  Supervisors  of  Columbia 
Co,y  33  Wis.,  445,  the  tax  certificates  were  void  for  the  reason 
that  the  cost  of  the  revenue  stamp  was  included  in  the  amount 
for  which  the  land  was  sold;  and  this. action,  like  that,  is 
brought  tinder  the  provisions  of  ch.  22,  Laws  of  1859,  to  re- 
cover back  the  money  paid  on  these  void  certificates.  The 
counsel  for  the  county  insists  that  the  action  is  barred  by 
ch.  112,  Laws  of  1867,  and  that  none  of  the  certificates 
come  within  the  exception  contained  in  this  and  the  amenda- 
tory act  of  1868  (ch.  56).  In  the  law  of  1867  it  is  in  sub- 
stance enacted,  that  no  tax  deed  shall  be  issued  on  any  tax 
certificate  after  six  years  from  the  day  of  sale  of  the  lands  for 
the  delinquent  tax;  and  the  act  further  provides  that  "  no  ac- 
tion either  at  law  or  in  equity  shall  be  commenced  on  such 
certificate  after  the  expiration  of  six  years  from  the  said  day 
of  sale."  There  is  a  proviso  that  the  act  shall  not  apply  to  a 
certificate  owned  by  any  county  or  municipal  corporation,  or 
by  their  assignee  until  the  expiration  of  six  years  from  the 
date  of  the  assignment  of  the  certificate.  •  But  so  far  as  cer- 
tificates Nos.  1145,  743,  758,  615  and  505  are  concerned,  we 
cannot  see  why  this  act  does  not  bar  a  recovery  upon  them. 
This  action  is  one  at  law  brought  directly  upon  the  certificates, 
and  comes  within  the  very  terms  ef  the  act    The  oldest  cer- 
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tificate  is  dated  May  10,  1864,  and  there  vrs^y  therefore,  more 
than  two  years  for  the  party  to  bring  his  action  after  the  law 
took  effect.  This  was  certainly  a  reasonable  time  for  enforc- 
ing the  right  l)efore  the  bar  of  the  statute  would  run.  The 
law  is  well  settled,  that  a  right  of  action  ali-eady  accrued  may 
be  barred,  providing  a  reasonable  time  l)e  given  after  tlio 
passage  of  the  act  for  a  party  to  prosecute.  Parker  "o.  Kane^ 
4  Wis.,  12;  V'07i  Baumhach  v.  Bddcy  9  id.,  559;  Smitli  v. 
Packard^  12  id.,  371;  Howell  v.  Howell^  15  id.,  55;  Mecklem 
V,  Bldke^  22  id.,  495.  In  the  opinion  in  the  case  of  State  ex 
Tel.  Wolff  V,  The  Board  of  Supervisors  qf  Slieboygan  Co.y 
29  Wis.,  79,  the  remark  is  made  that  the  acts  of  1867  and 
1868  do  not  profess  or  attempt  to  limit  Uie  liability  of  the 
county  to  refund  moneys  due-  upon  defective  tax  certificates, 
to  six  years.  This  was  not  the  real  question  upon  which  tlie 
case  was  decided,  an4  in  drawing  up  tlie  opinion  I  overlooked 
the  second  clause  of  the  section,  assuming  that  the  only  ob- 
ject of  the  act  was  to  limit  tlie  time  for  issuing  tax  deeds  up- 
on tax  certificates.  But  further  examination  satisfies  me  tliat 
this  is  not  the  only  object  and  intent  of  the  act,  but  that  it  ex- 
tends to  an  action  against  the  county  to  i-ecover  money  paid 
on  invalid  tax  certificates,  miless  the  case  falls  witliin  one  of 
the  provisos.  I  therefore  fully  agree  with  my  brethren  that 
the  remark  made  in  the  Wolff  case^  above  referred  to,  is  mis- 
loading,  incorrect  and  should  l)e  overruled. 

It  appears  that  the  land  embraced  in  tax  certificate  ¥o. 
1245  was  bid  in  by  the  county;  but  whether  the  certificate 
was  assigned  six  years  before  the  commencement  of  the  ac- 
tion, the  evidence  does  not  disclose.  We  cannot,  tlierefore, 
determine  whether  that  certificate  comes  within  the  sanng 
clause  of  the  act. 

In  attempting  to  sustain  the  plaintifl^s  right  to  recover  un- 
der sees.  26  and  27,  ch.  22,  eupra^  it  was  insisted  that  the 
statute  of  limitations  did  not  begin  to  run  until  Uie  error  in 
the  tax  proceedings,  or  the  invalidity  in  the  certificate  or  tax 
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deed,  was  "  discovered.^^  But  the  language  in  both  the  law  of 
1867  and  tliat  of  1868  is  clear  and  positive  that  the  action 
shall  be  barred  "  ajier  the  expiration  of  six  years  from  the 
said  day  of  sale?^  But  were  it  otherwise,  and  did  the  case 
rest  wholly  upon  the  construction  to  l^e  given  sees.  26  and  27, 
we  should  be  compelled  to  hold  that  they  refer  to  a  "  discovery  " 
of  some  error  or  mistake  of  fact,  not  to  a  mistake  or  error  of 
law.  In  the  case  of  Hutchinson  v.  The  Board  of  Supervisors 
of  Sheboygam,  Co.^  26  Wis.,  402,  the  question  was,  whether  the 
grantee  in  a  tax  deed  had  such  clear  and  positive  information 
or  knowledge  of  a  fact  as  to  set  the  statute  running.  The 
majority  of  the  court  held  that  the  information  or  notice 
which  he  received  upon  the  subject  of  the  payment  of  the  tax 
did  not  amount  to  such  a  "  discovery  "  or  knowledge  of  the 
fact  as  would  set  the  statute  running  against  him.  And  that 
decision  accords  with  our  present  view,  that  these  sections 
have  reference  to  "  discovery  '^  of  some  matter  of  fact,  and 
not  of  law,  which  renders  the  tax,  or  sale,  void. 

By  the  Court, — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  further  proceedings. 


Lemke  vs.  The  Chicago,  Milwaukee  &  St.  Paul  Railway 

Company. 

Practice:  Special  Vhrdict:  Appealable  Obdeb.  (1)  Special  verdict 
inconsistent  tcUh  general  verdict  must  prevail.  (2)  Plaintiff'  f^  injured 
by  order  arresting  judgment  on  general  verdict,    (3)  Appealable  order. 

Common  Gabbier,  (i)  Railtcay  not  liable  for  loss  of  goods  by  fire  after  rea- 
sonabUe  time  to  remove  them  from  depot,  (5)  Chads  presumed  ready  for 
delivery  at  any  time  after  receipt  at  destination.  (6)  Reasonable  time  to 
remove  goods,  when  question  for  jury;  when  for  cottrt.  (7)  Defendant 
not  liable  on  the  case  stated.  (8)  Absence  of  consignee  does  not  extend 
time  of  liability  of  carrier. 

1.  Where  tliere  is  a  epodal  finding  of  facts  inoonsifltent  with  the  general  yer- 
Vol.  XXXIX.— 29 
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dkt  for  the  plaintiff,  the  former  must  control,  and  defendant  is  entiUed 
to  jadgmont.    R.  S.,  ch.  192,  sec  32. 

2.  In  such  a  caae  the  plaintiff  is  not  injured  by  an  order  of  the  court  mer^ 

arresting  judgment  for  the  plaintiff  on  the  general  verdict,  even  if  it  is 
irregular  to  arrest  judgment  in  a  civil  action,  under  the  code. 

3.  An  order  arresting  judgment  in  plaintiff  *8  favor  held  not  appeaiaUe  when 

it  appeared  that  plaintiff  was  not  entitled  to  such  judgment. 

4.  Where  goods  carried  by  a  railroad  company  to  their  place  of  destina&a 

and  there  deposited  in  its  warehouse,  are  kept  safely  for  the  consignee 
until  he  has  had  reasonable  time  to  remove  them,  and  are  afterwaids 
destroyed  by  fire,  the  company  is  not  liable  for  them  as  a  common  caiiier. 

5.  In  the  absence  of  proof  to  the  contrary,  the  presumption  is  that  goods  aie 

ready  for  delivery  to  a  consignee  at  any  time  after  they  axe  received  afe 
the  carrier's  depot  at  their  place  of  destination. 

6.  Tlie  question  whether  the  consignee  had  a  reasonable  time  to  remove  his 

goods  should  be  submitted  to  the  jury,  under  proper  instructions,  when 
there  is  a  conflict  of  evidence  in  respect  to  material  facts  bearing  wpao. 
it,  or  when  the  facts  are  doubtful  or  complicated  and  the  court  cannofc 
satis&ctorily  determine  their  weight  or  importance.  But  when  tlie  feds 
are  few  and  simple,  and  are  conclusively  established  by  a  special  finding 
or  by  the  undisputed  evidence,  the  question  of  a  reasonable  time  is/or 
the  court, 
.  7.  Plaintiff's  goods,  shipped  by  defendant's  road  to  Watertown,  were  re- 
ceived at  the  Watertown  depot  at  5.30  P.  M.,  of  Saturday,  and  were 
destroyed  by  fire  in  said  depot  about  noon  of  the  following  Tuesday. 
Heldf  that  plaintiff  had  a  reasonable  time  to  remove  the  goods,  and  de- 
fendant was  not  liable  as  a  carrier. 
8.  The  fBct  that  the  consignee  was  absent  from  Watertown  during  most  of 
the  period  between  the  arrival  and  destruction  of  the  goods,  could  not 
extend  the  time  during  which  defendant  held  them  as  a  common  cmrier. 

APPEAL  from  the  County  Court  of  Milwaukee  County. 

On  Friday,  December  4,  1874,  the  plaintiff  delivered  to  the 
defendant  company  at  Milwaukee,  for  shipment,  three  boxes 
of  medicine  of  the  value  of  $190,  consigned  to  his  agent,  Emil 
Stellmacher,  at  Watertown,  and  notified  the  latter,  by  mail,  of 
such  shipment.  Stellmacher  received  the  notice  by  due  course 
of  mail,  and  on  Saturday,  December  5th,  at  three  o'clock  P. 
M.,  called  at  the  depot  of  the  defendant  in  Watertown  for  the 
goods,  but  the  same  had  not  then  arrived  there.  The  goods 
arrived  at  Watertown  at  5 .30  P.  M.  on  the  5th,  and  were 
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placed  in  the  defendant's  dei)otj  where  they  remained  uncalled 
for  until  the  Tuesday  following,  on  which  day  the  depot  and 
goods  were  destroyed  by  fire,  without  fault  of  the  defendant. 
This  action  is  for  the  value  of  the  goods  thus  destroyed. 

On  the  trial,  the  jury  found  for  the  plaintiff,  and  assessed 
his  damages  at  the  value  of  the  goods.  At  defendant's  request, 
the  court  instructed  the  jury  to  find  upon  certain  questions  of 
fact.  Those  questions,  and  the  findings  of  the  jury  thereon, 
are  as  follows: 

"  1.  Did  the  goods  in  question  arrive  at  the  depot  at  "Water- 
town  on  December  5th  at  5i  o'clock  P.  M?"     "Yes." 

"  2.  Did  they  remain  in  the  dei)ot  until  about  20  minutes 
past  11  o'clock  in  the  forenoon  of  the  8th  day  of  December 
after  their  arrival  ?"    "  Yes." 

"  3.  "Were  said  goods  burned  by  a  fire  which  consumed  the 
depot  and  its  contents,  which  took  or  commenced  about  20 
minutes  past  11  o'clock  in  the  forenoon  of  December  8th?" 
"  Yes." 

"  4.  Did  the  plaintiff  or  his  agent  call  at  the  depot  or  the 
office  in  Watertown  for  said  goods,  after  their  arrival  on  the 
5th,  and  prior  to  the  time  that  they  were  consumed?"   "No." 

"5.  If  you  find  the  defendant  guilty  of  negligence  as  a 
warehouseman,  you  are  required  to  state  in  what  the  negli- 
gence consisted."    "  No." 

"  6.  What  was  the  value  of  the  goods  shipped?"  "  $189.80." 

"  7.  If  you  find  for  the  plaintiff,  do  you  find  the  defendant 
liable  as  a  common  carrier  or  as  warehouseman?"  "  As  com- 
mon carrier." 

A  motion  in  arrest  of  judgment  was  made  on  behalf  of  the 
defendant,  on  the  ground  that  such  special  findings  entitle  the 
defendant  to  judgment.  The  plaintiff  ap][>ealed  from  an  order 
granting  this  motion. 

The  case  was  submitted  on  briefs. 

McMullen  <&  Souts^  for  appellant: 

1.  The  motion  in  arrest  of  judgment  is  a  common  law  mo- 
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tion,  and  is  abrogated  by  the  code.  Sees.  16, 17,  eh.  132,  R. 
S.  (Tay.  Stats.,  1498),  are  substantially  tlie  same  as  sees.  264, 
265  of  the  New  York  code,  and  the  courts  of  tliat  state,  in 
construing  those  sections,  hold  that  the  motion  in  arrest  is 
abrogated  by  intendment  Snell  v.  Snell^  3  Abb.  Pr.,  426; 
Duel  V.  Aga/rij  1  Code  R.,  134.  2.  If  the  motion  in  arrest  is 
not  abrogated,  it  can  only  be  sustained  for  errors  apparent  ujx)!! 
the  face  of  the  record  not  amendable  or  aided  at  common  law 
or  by  the  statute.  Smith  v.  Smithy  4  Wend.,  468.  And  in 
this  case  there  is  no  error  upon  the  record.  The  general  ver- 
dict for  plaintiff  settles  all  the  questions  put  in  issue  by  the 
pleadings  and  litigated  upon  the  trial,  in  his  favor,  unless  some 
fact  specially  found  was  inconsistent  therewith.  R.  S.,  ch. 
132,  sec.  14  (Tay.  Stats.,  1497);  Smith  v.  Phelps,  7  "Wis.,  211; 
Goldsmith  v.  Bryant,  26  id.,  34;  Eldred  v.  Oconto  Company, 
33  id.,  133.  And  there  is  nothing  in  the  special  findings  in- 
consistent with  the  general  verdict  for  plaintiff.  The  question 
of  reasonable  time  for  the  consignee  to  take  the  goods  from 
the  carrier's  i)08session,  after  they  are  ready  for  delivery,  is 
one  of  fact  for  the  jury,  under  instructions.  Wood  v.  Mil- 
waukee <&  St.  PoajlI  R^y  Co.,  27  Wis.,  541;  Parker  v.  Sams, 
30  Wis.,  689. 

Melbert  B.  Cary,  for  respondent: 

A  motion  in  arrest  of  judgment  should  be  granted  in  any 
case  by  the  court,  whenever  any  objection  or  defect  or  incon- 
sistency that  is  not  amendable  appears  upon  the  face  of  the 
record.  Rowen  v.  Taylor,  Burnett,  74;  Wood  v.  Hustis,  17 
Wis.,  416.  Common  law  practice  is  still  in  force  except  so 
far  as  it  has  been  expressly  or  by  implication  abrogated  by 
statute  or  by  rules  of  court.  Noxon  v.  Bentley,  7  How.  Pr., 
316;  Wood  v.  Hustis,  supra.  The  inconsistency  between  the 
general  and  special  verdicts  is  a  substantial  defect,  apparent 
on  the  face  of  the  record,  not  amendable,  and  is  good  cause 
for  arresting  judgment. 

To  warrant  the  jury  in  finding  defendant  liable  as  a  common 
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carrier,  they  must  find  that  after  the  goods  had  arrived  at 
their  destination,  the  consignee  has  not  had  a  reasonable  op- 
portunity to  take  them  away.  Wood  v.  Crocker,  18  Wis.,  345. 
The  consignee  in  tliis  case  should  have  called  for  his  goods  on 
Monday,  after  having  received  the  notice  of  shipment,  or  at 
least  on  Tuesday  morning,  at  either  of  which  times  lie  would 
have  found  his  goods  ready  to  be  delivered.  He  failed  to  use 
reasonable  diligence.  The  consignee  cannot  be  allowed  to 
prolong  the  time  during  which  the  carrier  shall  remain  liable 
as  an  insurer.  Hedges  v.  Hudson  Rwer  R.  R.  Co.,  49  N.  Y., 
223.  And  see  as  to  question  of  reasonable  time,  Bv/mell  v. 
New  York  Central  R.  R.  Co.,  45  N.  Y.,  184.  It  is  well  set- 
tled that  ^'  the  question  of  reasonable  time  or  diligence,  when 
there  is  no  dispute  as  to  the  facts,  or  when  the  disputed  facts 
arc  all  settled,  is  purely  a  question  of  law."  Parker  v.  RaU- 
way  Co.j  30  Wis.,  689;  Witheck  u  Hollandy  45  K  Y.,  13; 
Hedges  v.  Htidson  River  R.  R.  Co.,  supra;  Roth  v.  R.  R. 
Co.,  34  N.  Y.,  553,  and  cases  there  cited. 

Lyon,  J.  If  the  special  finding  of  facts  is  inconsistent  with 
the  general  verdict  for  the  plaintiff,  the  formei*  must  control 
such  verdict,  and  the  defendant  is  entitled  to  judgment.  R.  S., 
ch.  132,  sec.  32.  The  county  court  held  that  the  special  find- 
ing is  inconsistent  with  the  general  verdict,  but  did  not  give, 
and  was  not  asked  to  give,  judgment  for  the  defendant  By 
arresting  judgment,  the  court  merely  refused  to  give  judgment 
for  the  plaintiff  on  the  general  verdict  in  his  favor,  and  there 
stopped.  If  the  court  took  the  correct  view  of  the  special 
finding  of  facts,  the  defendant  asked  for  and  obtained  only  a 
portion  of  the  relief  to  which  it  was  entitled,  and  was  entitled 
to  all  that  it  obtained.  Hence,  conceding  for  the  pur- 
poses of  the  case,  what  counsel  for  the  plaintiff  claim,  that, 
under  the  code,  it  is  irregular  to  arrest  judgment  in  a  civil 
action  (a  proposition  not  here  determined),  it  is  apparent  that 
the  plaintiff  was  not  injured  by  the  practice  adopted  in  this 
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case,  if  the  court  determined  correctly  the  cflTect  of  the  special 
finding.  Indeed,  it  would  seem  that  he  is  benefited  thereby 
to  the  extent  of  the  defendant's  costs,  which,  as  a  matter  of 
course,  he  would  be  adjudged  to  pay  were  there  a  judgment 
for  the  defendant. 

The  controlling  question  in  the  case  is,  therefore.  Do  the 
facts  foxmd  specially  by  the  jury  entitle  the  defendant  to  judg- 
ment? If  this  question  be  answered  in  the  affirmative,  the 
order  appealed  from  should  not  be  disturbed;  if  in  tlie  nega- 
tive, the  order  should  be  reversed. 

The  general  verdict  for  the  plaintiff  rests  entirely  upon  the# 
hypothesis  that  the  defendant  held  the  plaintiff^s  goods  as  a 
common  carrier,  and  not  as  a  warehouseman,  when  such  goods 
were  burned.  Tlie  case  is  destitute  of  evidence  showing,  or 
tending  to  show,  tliat  the  defendant  was  guilty  of  any  negli- 
gence which  caused  or  contributed  to  the  destruction  of  the 
goods;  and  it  is  understood  that  the  answer  to  the  fifth  ques- 
tion submitted  to  the  jury  negatives  tlie  existence  of  any  such 
negligence.  So  if  the  defendant  held  the  goods,  when  the 
same  were  burned,  as  a  warehouseman  only,  it  is  not  liable  for 
the  loss  of  them.     Wood  v.  Railway  Co.^  27  Wis.,  541. 

The  special  finding  of  facts  shows  conclusively  that  the 
goods  arrived  at  their  destination  on  Saturday,  December  5th, 
at  5.30  P.  M.,  and  remained  in  the  defendant's  depot  uncalled 
for  until  destroyed,  and  that  the  fire  which  destroyed  them 
commenced  on  Tuesday,  December  8th,  at  about  11 .  20  A.  M. 
The  goods  were  shipped  to  Watertown  within  a  reasonable 
time  after  they  were  delivered  to  the  defendant  at  Milwaukee 
to  be  so  shipped;  and,  in  the  absence  of  proof  to  the  contrary, 
the  presumption  is  that  they  were  ready  for  delivery  to  the 
plaintiff's  consignee  at  any  time  after  they  were  received  at 
the  depot.  This  gave  the  latter  all  of  Monday  the  7th,  and 
until  nearly  noon  of  the  8th  of  December,  to  take  the  goods 
from  the  depot.  If  that  was  a  reasonable  time  for  that  pur- 
pose, the  liability  of  the  defendant  as  a  common  carrier  in 


Digitized  by  VjOOQIC 


JANUAEY  TERM,  1876.  455 

Lemke  vs.  The  Chicago,  Milwaukee  &  St  Paul  Railway  Company. 

respect  to  the  plaintiff's  goods  had  ceased  when  the  goods 
were  burned.  It  is  worthy  of  consideration,  although  not  a 
controlling  fact  in  the  case,  that  the  consignee  was  at  the 
depot  but  a  few  hours  before  the  goods  arrived  there,  and 
knew  that  they  might  reasonably  be  expected  on  any  future 
train,  yet  he  failed  to  call  for  them  again  until  after  the  fire 
on  the  8th,  having  (as  he  testified)  gone  some  miles  into  the 
country  on  his  own  or  the  plaintiff's  business.  Such  absence 
cannot  operate  to  increase  the  liability  of  the  defendant,  or  to 
extend  the  time  during  which  it  held  the  goods  as  a  common 
carrier.  Within  the  rule  laid  down  in  Wood  v,  Crocker^  18 
Wis.,  345,  we  are  of  the  opinion  that  the  consignee  had  a  rea- 
sonable time,  after  the  arrival  of  the  goods  at  Watertown  and 
before  they  were  destroyed,  in  which  to  remove  them  from 
the  defendant's  depot. 

But  it  is  argued  by  the  learned  counsel  for  the  plaintiff,  that 
the  question  of  reasonable  time  is  for  the  jury;  and  they  cite 
cases  decided  by  this  court  to  sustain  the  ix>sition.  The  rule 
doubtless  is,  that  whenever  there  is  a  conflict  of  testimony  in 
respect  to  material  facts  bearing  upon  the  question,  or  when 
the  facts  are  doubtful  or  complicated  and  the  court  cannot 
satisfactorily  determine  their  weight  or  importance,  the  ques- 
tion as  to  whether  a  reasonable  time  has  or  has  not  elapsed 
should  be  submitted  to  the  jury,  under  proper  instructions. 
But  when,  as  in  this  case,  the  facts  relating  to  the  question 
are  few  and  simple,  and  are  conclusively  established  by  a 
special  finding  or  by  the  undisputed  evidence,  it  is  for  the 
court  to  say  whether  a  reasonable  timtJ  has  or  has  not  elapsed 
for  the  performance  of  a  given  act. 

We  hold,  therefore,  that  it  appears  conclusively  by  the 
record,  that  the  plaintiff  or  his  consignee  had,  before  the  loss 
of  the  goods,  a  reasonable  time  in  which  to  take  them  from 
the  depot,  and  that  the  defendant  is  not  liable  for  such  loss. 

The  order  arresting  judgment  "in  effect  determines  the 
action,  and  prevents  a  judgment  from  which  an  appeal  might 
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be  taken  "  (Tay.  Stats.,  1635,  §  11);  and  if  it  also  affected  a 
substantial  right  of  the  plaintiff,  he  might  appeal  tlierefrom. 
But  inasmuch  as  the  order  gives  the  defendant  less  tlian  it  is 
entitled  to,  and  deprives  the  plaintiff  of  nothing  to  whicli  he 
is  entitled,  it  cannot  justly  be  held  to  affect  a  substantial  right 
of  the  plaintiff,  or,  in  any  manner,  to  involve  the  merits  of  tho 
action.  For  these  reasons,  and  following  the  practice  estab- 
lished in  Noonan  v.  Orton^  30  "Wis.,  609,  and  Freeman  v. 
Transportation  Co.^  36  id.,  571,  we  must  dismiss  the  appeaL 
By  the  Court.  —  Appeal  dismissed. 


Brewstee  and  another  vs.  Cabmichael. 

Rrplevin:  Logs:  Damages.  (1)  When  court  may  direct  verdict  for 
plaintiff  in  replevin.  (2)  Proof  of  value  of  stumpage  rejected,  and  stat" 
utory  rule  of  damages  applied.  (3)  Identification  of  the  property. 
(4)  When  action  of  replevin  treated  as  action  (f  trover, 

1.  In  replevin  for  logs,  where  it  appears  that  they  were  cut  for  defendant, 

without  authority,  on  land  of  another  person;  that  tliey  afterwards 
passed  into  defendant's  poseession;  that  the  owner  of  the  land  sold  and 
conveyed  them  to  the  plaintafib,  who  duly  demanded  tliem  of  the  de- 
fendant; and  that  the  latter  refused  to  deliver  then^  on  such  demand,  or 
to  pay  for  them,  the  court  may  direct  a  verdict  for  tiie  plaintifb. 

2.  Proof  of  the  value  of  the  stumpage  may  bo  rejected,  and  the  rule  of  dam- 

ages pre8cri1)ed  by  ch.  263,  Laws  of  1873,  applied,  even  where  the  logs 
were  cut  before  that  statute  was  enacted,  and  also  before  the  dedaion  of 
Single  v.  Schneiderf  30  Wis.,  570,  which  led  to  it. 

8.  Li  replevin,  where  the  property  has  been  seized  by  the  sheriff  and  then 
returned  to  defendant,  under  the  statute,  plaintiff,  on  proof  of  the  un- 
lawful taking  and  detention  of  the  property  described  in  the  complaint, 
and  of  its  value,  may  take  judgment  fer  such  value  with  damages  for 
the  detention,  without  showing  the  identity  of  the  property  seized  by  the 
sheriff  with  that  taken  by  the  defendant. 

4.  In  such  cases,  tho  action  is  regarded  as  a  concuirent  remedy  with  trover, 
and  to  be  governed  by  the  same  rules. 


Digitized  by  VjOOQIC 


JANUAKY  TEEM,  1876.  457 

Brewster  and  another  vs.  Caniiichael. 

APPEAL  from  tlic  Circuit  Court  for  Chippewa  County. 

Replevin,  for  logs.  The  action  was  originally  brought 
against  three  dbfendants,  but  was  dismissed  as  to  two  of  them, 
on  the  trial.  Tlie  complaint,  in  addition  to  other  averments 
usually  found  in  complaints  in  similar  actions,  also  alleged 
that  the  defendants  had  willfully  intermingled  said  logs  with 
others  of  the  same  description  and  mark,  belonging  to  them- 
selves.   Answer,  a  general  denial. 

The  provisional  remedy  given  in  such  actions  by  statute'(Il. 
S.,  ch.  128)  was  resorted  to  by  the  plaintiflFs  to  obtain  imme- 
diate delivery  of  the  logs  in  controversy;  and  to  the  requisi- 
tion upon  the  sheriff  to  take  the  property,  etc.,  that  officer 
returned  that  he  had  seized  tlie  same.  The  appellant  there- 
upon procured  a  return  of  the  logs  to  himself  by  complying 
with  the  requirements  of  the  statute  in  that  behalf.  On  the 
trial,  the  court  refused  to  allow  the  defendant  to  prove  the 
value  of  stumpage  at  the  time  when,  and  in  the  locality  where, 
the  logs  were  cut.  At  the  close  of  the  trial  the  court  directed 
the  jury  to  return  the  following  verdict:  "We,  the  jury  in 
this  action,  find  for  tlio  plaintiffs  that  they  are  the  owners  of 
the  property  described  in  the  complaint;  that  the  value  thereof 
is  $689.50;  and  assess  $80  damages  for  the  detention  thereof; 
and  that  the  plaintiffs  are  entitled  to  a  return  thereof."  The 
plaintiffs  elected  to  take  judgment  under  the  statute  (ch.  124, 
Laws  of  1869;  Tay.  Stats.,  1604,  §  39)  for  the  value  of  the 
property,  and  not  for  a  return  thereof,  and  for  damages; 
and,  after  remitting  ten  per  cent,  of  such  value  and  damages 
as  found  by  the  jury,  they  took  judgment  for  the  remaining 
ninety  per  cent,  thereof.  Defendant  appealed  from  the  judg- 
ment. 

The  case  is  further  stated  in  the  opinion. 

The  cause  was  submitted  for  the  appellant  on  the  brief 
of  Bailey  <&  McCasUn^  who  argued,  1.  That  there  was 
no  proof  to  sustain  the  verdict.  Plaintiff  must  identify  the 
property  claimed  by  him,  with  reasonable  certainty;  such 
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certainty  that  the  judgment  can  be  pleaded  in  bar  to  a  suit  by 
another.  It  must  be  clearly  shown  that  the  logs  taken  were 
those  described  in  the  complaint.  36  Wis.,  644.  This  does 
not  appear  in  this  case,  nor  is  there  any  proof  that  defendant 
had  possession  of  the  property  described  in  the  complaint; 
and  replevin  can  only  be  maintained  against  those  in  posses- 
sion. 26  Wis.,  706;  31  id.,  633;  12  Barb.,  347.  2.  Prior  to 
the  passage  of  ch.  263,  Laws  of  1873,  the  rule  of  damages  was 
the  value  of  the  stumpage  (24  Wis.,  299;  29  id.,  346;  30  id., 
670);  and  that  law  does  not  affect  actions  of  this  character 
for  trespasses  committed  before  its  passage,  notwithstanding 
the  fact  that  it  provided,  in  general  terms,  a  rule  of  damages  in 
all  such  actions  thereafter  commenced.  It  is  a  general  prin- 
ciple, that  statutes  are  never  construed  to  act  retrospectively, 
unless  such  intention  is  unmistakable.  Such  an  intention  is 
not  to  be  inferred  from  the  fact  that  general  language  is  used 
which  might  include  past  transactions  as  well  as  future  ones. 
16  Wis.,  648;  21  id.,  268;  36  id.,  195;  2  Hill,  238;  8  Wend., 
661;  4  Denio,  376;  2  Seld.,  463;  16  N.  T.,  696;  24  id,,  23; 
23  Wend.,  481-2;  Salters  v.  TobiaSj  3  Paige,  344;  10  Ohio, 
386-390;  17  id.,  127;  Kelh/  v.  Kelso,  5  Ohio  St.,  198.  3.  The 
court  erred  in  directing  the  verdict.  The  value  of  the  tim- 
ber, when  and  by  whom  it  was  cut,  whether  defendant  ever 
had  possession  of  it,  and  whether  he  refused  to  deliver  it  on 
demand,  were  all  proper  questions  for  the  jury.  j£tna  In- 
Bv/rance  Co,  v,  Northwestern  Iron  Co,^  21  Wis.,  464. 

J,  M,  Bingham^  for  respondents,  argued  that  there  was 
suflScient  proof  of  CarmichaeVs  possession  of  the  logs,  and 
even  if  actual  possession  were  not  proven,  there  was  abundant 
evidence  of  constructive  possession,  which  is  sufficient  to  sus- 
tain an  action  of  replevin.  Gallagher  v.  Bishop,  16  Wis., 
276;  Crvace  v.  Mitchell,  31  id.,  633.  2.  The  evidence  shows 
tliat  plaintiff  demanded  the  logs  of  defendant  before  action 
brought;  but  if  no  demand  had  been  made,  the  action  could 
still  be  sustained.    /School  District  v.  Zirik,  26  Wis.,  636. 
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3.  The  value  of  tlie  stumpage  is  not  the  trae  measure  of  dam- 
ages.   Laws  of  1873,  ch.  263;  Webster  v.  Moe,  35  Wis.,  75. 

4.  The  court  did  not  err  in  directing  a  verdict  for  plaint- 
iflfs,  as  there  was  no  evidence  whatever  for  the  defense,  and 
the  only  testimony  that  could  raise  any  question  as  to  the 
value  was  found  in  the  statement  of  one  witness  that  he 
"  should  call  these  trees  at  ten  per  cent,  discount."  This  was 
remedied  by  plaintiffs  remitting  from  the  verdict  ten  per  cent, 
of  the  whole  amount  found  by  the  jury. 

Lyon,  J.  Numerous  reasons  are  given  for  a  reversal  of  the 
judgment  appealed  from;  but  the  case  is  controlled  by  a  few 
facts  and  principles,  which  can  best  be  stated  and  applied  with- 
out attempting  to  refer,  in  detail,  to  the  alleged  errors  assigned 
for  the  appellant. 

The  undisputed  evidence  given  on  the  trial  proved  conclu- 
sively, that  in  the  winter  of  1871-2,  one  McCann  cut  a  quan- 
tity of  logs  for  tlie  defendant  on  lands  belonging  to  one 
Crowley,  without  any  authority  whatever;  that  the  logs  after- 
wards passed  into  the  possession  of  the  defendant;  that  in 
October,  1872,  Crowley  sold  and  conveyed  the  same  logs  to 
the  plaintiffs,  who  duly  demanded  them  of  the  defendant;  that 
the  latter  refused  to  deliver  tliem  on  such  demand,  or  to  pay 
for  them;  and  that  the  value  of  the  logs,  when  this  action  was 
commenced,  was  greater  than  the  amoimt  of  the  judgment 
therefor  recovered  by  the  plaintiffs. 

Under  these  circumstances,  we  think  the  court  properly 
directed  the  jury  to  find  for  the  plaintiffs;  and  if  the  jury 
were  directed  to  assess  the  value  of  the  logs  and  the  damages 
at  too  high  figures,  the  error  was  abundantly  cured  (unless  an 
incorrect  rule  for  ascertaining  such  value  was  applied)  by  the 
discount  therefrom  of  ten  per  cent.,  and  the  rendition  of  judg- 
ment for  the  reduced  sum  only. 

This  brings  us  to  inquire  whether  the  proper  rule  was  ap- 
plied  to  ascertain  the  value  of  tlie  logs.    The  court  rejected 
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proof  of  the  value  of  Bttunpage;  and  it  is  entirely  dear  that 
tlie  rule  prescribed  by  eh.  263,  Laws  of  1873,  was  applied  for 
that  purpose.  The  cause  of  action  arose  before  the  enactment 
of  that  statute,  and  also  before  tlie  decision  of  Single  v. 
Schneider^  30  Wis.,  570,  which  led  to  it.  In  Webster  v.  Moe, 
36  Wis.,  74,  there  is  a  strong  intimation  tliat  the  rule  of  the 
statute  ought  to  be  applied  in  all  actions  for  the  wrongful  cut- 
ting of  timber,  whether  the  cause  of  action  accrued  before  or 
after  the  statute  was  enacted;  and  it  was  applied  in  that  case 
to  a  cause  of  action  older  than  the  statute,  so  far  as  was  neces- 
sary to  sustain  the  rulings  of  the  court  below,  but  not  to  the 
full  extent  of  the  statutory  rule.  Surely  the  maxim  stare  de- 
cisis cannot  be  invoked  to  control  the  rule  of  damages  in  an 
action  for  a  tort;  and  there  are  very  cogent  reasons  why  the 
statutory  rule  should  have  prevailed  always.  At  any  rate, 
after  the  legislature  has  settled  the  policy  of  the  state  in  that 
behalf,  no  good  reason  is  perceived  why  the  courts  should  not 
adopt  and  enforce  that  policy  in  all  cases,  without  regard  to 
the  date  of  the  trespass.  Hence,  we  think  the  correct  rule 
wae  applied  in  this  case,  when  the  court  allowed  the  plaintiffs 
to  recover  on  the  basis  of  the  value  of  tlie  logs  at  the  com- 
mencement of  the  action,  which  is  clearly  within  the  statutory 
rule. 

It  follows  from  the  foregoing  views  that  the  court  properly 
rejected  proof  of  the  value  of  stumpage.  It  is  understood 
that  logs,  like  wheat  and  many  other  staples,  have  at  all  times 
a  market  value,  which  can  readily  be  ascertained  without  re- 
sorting to  proof  of  the  cost  of  production.  And  it  seems  to 
be  as  unnecessary  to  show  the  value  of  stumpage  in  order  to 
ascertain  the  value  of  logs,  as  it  would  bo  to  show  the  cost  of 
plowing  the  ground  upon  which  it  was  grown  in  order  to  fix 
the  market  price  of  wheat. 

But  it  is  said  that  there  is  no  suflScient  proof  that  the  logs 
seized  by  the  sheriff  are  the  identical  logs  cut  by  McCann  upon 
Crowley's  land.    It  seems  to  be  claimed  by  counsel  for  tlie 
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appellant  that  such  proof  is  essential  to  the  maintenance  of  the 
action.  This  view  is  untenable.  The  logs  replevied  were  re- 
turned to  the  defendant,  and,  manifestly,  the  parties  are  in  the 
same  position  in  resj^ect  to  them  as  they  would  have  occupied 
had  the  property  not  been  seized  and  returned,  in  which  case 
there  is  no  doubt  whatever  that  the  action  might  have  pro- 
ceeded to  judgment  for  the  plaintiff  for  the  i)08session  of  the 
property,  or  for  its  value  in  case  delivery  thereof  could  not  be 
had.  In  Dudley  v,  BosSy  27  Wis.,  679,  it  was  held  that  re- 
plevin can  be  maintained  imder  our  present  law  in  any  case 
where  goods  are  wrongfully  taken  from  the  possession  of  the 
owner,  even  though  the  statute  expressly  prohibits  the  owner 
from  resorting  to  the  provisional  remedy  therein  provided  to 
obtain  immediate  delivery  of  the  property.  The  truth  is, 
when,  as  in  the  present  case,  the  property  seized  in  reple\'in 
has  been  returned  to  the  defendant,  and  the  plaintiff  takes 
judgment  absolutely  for  the  value  thereof  and  damages  for  the 
detention,  the  action  of  replevin  "  performs  the  functions  and 
accomplishes  the  results  of  an  action  of  trover,"  and  no  good 
reason  is  perceived  why,  in  such  cases,  replevin  and  trover  are 
not  concurrent  remedies,  governed  by  the  same  rules.  Btge- 
low  V.  DooUttle,  36  Wis.,  115,  is  authority  for  this  position. 

We  conclude,  therefore,  that  it  is  entirely  immaterial  in  the 
present  case,  whether  the  sheriff  seized  the  logs  described  in 
the  complaint  or  some  other  logs,  on  the  provisional  proceed- 
ing in  tliat  behalt  And  it  is  also  immaterial  whether  the  de- 
fendant intermingled  the  logs  in  controversy  with  others  hav- 
ing the  same  mark  upon  them,  as  charged  in  the  complaint 
The  gist  of  the  action  is  the  alleged  unlawful  taking  and 
detention  of  the  logs  by  the  defendants,  and  such  taking  and 
detention  are  abundantly  proved  by  undisputed  evidence. 

By  the  Court. — The  judgment  of  the  circuit  court  is  af- 
firmed. 
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SWEAEINGEN  V8.   EoBEBTSON. 

Statute  of  Limitations, 

In  case  of  an  adyerae  poeaession  of  land,  when  the  stafcato  of  limiiations  begms 
to  run  against  the  ancestor,  it  will  continue  to  run  against  the  heir,  al- 
thougli  he  IS  under  the  disability  of  infancy  when  tlie  light  aocmes  to 
him.    R.  S.,  ch.  188,  sec.  13. 

APPEAL  from  the  Circuit  Court  for  Columbia  County. 

Ejectment,  commenced  July  7, 1874.  Plaintiff  (who  brought 
Buit  by  her  guardian  ad  litem)  showed  that  she  was  the 
daugter  of  Thomas  A.  Sweariugen,  deceased;  tliat  the  latter 
died  in  1855;  and  that  she  was  in  her  twentieth  year  at  the 
commencement  of  this  action;  and  she  introduced  in  evidence 
a  patent  from  the  United  States  to  the  said  Thomas  A.  Swear- 
ingen  of  the  premises  in  controversy. 

Defendant,  having  pleaded  the  statute  of  limitations,  intro- 
duced evidence  tending  to  prove  that  the  land  was  sold  for 
taxes  in  1860,  and  a  tax  deed  was  issued  thereon  to  one  Wood, 
in  1853;  that  Wood  conveyed  the  premises  to  Thomas  Kobert- 
son  Sen.,  by  quitclaim  deed,  dated  February  6,  1854,  and 
recorded  March  16,  1854;  that  said  Eobertson  also  obtained  a 
sheriff's  deed  of  the  premises  in  March,  1854,  upon  a  sale  under 
a  judgment  in  his  favor  against  Thomas  Swearingen;  that  said 
Eobertson  went  into  possession  of  the  premises  in  1853,  and  re- 
mained in  possession  until  his  death  in  1872;  that  he  devised 
his  real  estate  to  his  son  TTiomas  Rohertson  Jr,^  the  defend- 
ant, who  went  into  possession  in  1872,  upon  the  death  of  his 
father,  and  had  remained  in  possession  ever  since. 

Plaintiff  introduced  some  evidence  in  rebuttal,  tending  to 
invalidate  the  tax  deed  and  sheriff's  deed  above  mentioned. 

The  court  charged  the  jury,  among  other  things,  as  follows: 
^^  In  relation  to  the  statute  of  limitations,  I  charge  you  that 
if  you  find  that  Thomas  Robertson  went  into  the  possession 
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of  the  land  before  the  death  of  Thomas  A.  Swearingen,  and 
that  those  deeds  [the  sheriff's  and  the  tax  deed]  were  executed 
to  Rol)ertson  before  Swearingen's  death,  and  that  Thomas 
Robertson  continued  in  the  adverse  possession  of  the  land 
from  the  time  he  entered,  or  from  the  time  of  the  execution 
of  those  deeds,  and  for  ten  years  thereafter  continuously,  the 
statute  of  limitations  ran  in  his  favor,  and  this  action  cannot 
be  maintained." 

Verdict  and  judgment  for  defendant;  and  plaintiff  appealed. 

T.  Z.  Kennan^  for  appellant,  contended  that,  even  if  the 
statute  of  limitations  began  to  run  against  Thomas  A.  Swear- 
ingen during  his  life,  it  would  not  continue  to  run  on  against 
his  heir  laboring  under  disability.  Such  a  construction 
would  defeat  the  very  object  of  the  law  in  a  large  class  of 
oases.  Sec.  13,  cli.  138,  R.  S.,  was  enacted  as  a  general  excep- 
tion or  saving  clause  for  the  protection  of  all  persons  laboring 
under  any  of  the  disabilities  therein  named.  Tliat  portion  of 
tlie  section  whidi  says:  ^^If  a  person  entitled  to  commence 
any  action  for  the  recovery  of  real  property,  etc.,  be,  at  the 
time  such  title  shall  first  descend  or  accrue,  within  the  age  of 
twenty-one  years,"  etc.,  means  when  the  title  shall  first  de- 
scend or  accrue  to  him,  that  is,  to  the  person  within  the  age 
of  twenty-one  years,  or  under  the  disability.  It  does  not  say 
when  the  right  of  action  first  accrues,  but  "  when  the  title 
shall  first  descend  or  accrue."  Had  the  legislature  intended 
to  make  an  exception  of  all  cases  where  the  statute  of  limita- 
tions should  commence  to  run  against  a  person  not  under  dis- 
ability, they  would  liave  expressed  it  in  the  statute.  It  is 
conceded  that  when  a  statute  of  limitations  once  begins  to 
run  against  a  person  not  under  disability,  any  subsequent 
disability  will  not  suspend  it,  and  this  doctrine  has  caused 
some  judges  to  fall  into  the  error  of  holding  that  where  the 
statute  has  begun  to  run  i^ainst  the  ancestar,  it  continBeB  to 
run  against  the  heir,  notwithstanding  the  title  descends  to  one 
tmder  disability.    It  is  certain  that  our  statute  does  not  say 
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that,  and  equally  certain  that  it  does  not  mean  that.  The 
saving  clause  in  the  statute  of  Kentucky  is  not  worded  ex- 
actly like  ours,  but  its  meaning  is  the  same.  See  title  117,  p. 
1125,  vol.  2,  Kentucky  Statutes  of  1834.  And  tlie  supreme 
court  of  that  state,  in  a  very  carefully  considered  case,  say: 
"Tlie  English  statute  saves  the  right  or  title  of  entry  of  those 
who  were  or  shall  be  infants,  etc., '  at  the  time  when  said  right 
or  title  first  descended,  accrued,  come  or  fallen.*  *  *  ♦ 
From  the  expressions  used  in  the  saving  clause  of  the  English 
statute,  it  obviously  relates  to  the  time  when  the  right  first 
accrued,  and  the  courts  of  that  country  have  properly  extended 
it  only  to  the  persons  to  whom  the  right  then  accrued,  and  not 
to  those  to  whom  it  should  afterwards  come.  *  *  *  But 
the  saving  in  our  statute  evidently  relates  to  the  time  when 
the  right  accrues  or  comes  to  those  laboring  under  the  disa- 
bilities therein  mentioned,  and  not  to  the  time  when  the  right 
first  accrued  to  those  under  whom  they  derive  their  right" 
Mackir  v,  May^  4  Bibb,  44,  sustained  and  confirmed  in  Sent- 
ney  v.  Overton^  id.,  445.  See  also  I^loyd^a  Heirs  v.  Johnson^ 
2  Litt.,  114,  where  the  cliief  justice  uses  the  following  lan- 
guage: "  We  have  not  forgotten  that  it  has  been  decided  by 
this  court  that  under  our  statute,  if  a  right  of  action  accrues 
to  one  laboring  under  no  disability,  and  by  his  death  the  right 
descends  upon  his  heir,  who  does  labor  under  some  disability, 
the  right  of  the  latter  will  be  saved  until  ten  years  after  such 
disability  is  removed;  but  we  have  never  decided  that  one 
disability  can  be  added  to  another.''  And  such  is  the  true 
construction  of  the  statute  of  Wisconsin. 

J.  H.  Rogers  J  for  respondent: 

Adverse  enjoyment  began  under  both  sections  of  the  stat- 
ute during  the  lifetime  of  Thomas  A.  Swearingcn,  and  the 
running  of  the  statute  of  limitations  was  not  suspended  by  his 
death,  and  the  infancy  of  the  heir  would  not  stop  the  running 
of  the  statute,  or  in  any  way  extend  the  limitation.  North  v. 
Hammer^  34  Wis.,  425;  Demurest  v.  WyrikoopyZ  3 ohn^.  Ch., 
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129;  Eager  v.  Commonwealth^  4  Mass.,  182  j  Jackson  v. 
Moore^  13  Johns.,  613;  Jackson  v.  JRobmSy  15  id.,  169; 
Bucklvn  V.  Fordy  5  Barb.,  393;  Carpenter  v.  Shermer/uymy 
2  Barb.  Ch.,  314;  Bntler  v.  Howe^  1  Shep.,  397;  McFarland 
V.  Stone,  17  Yt.,  165;  Downingei*  JSeirs  v.  Ford,  9  Dana, 
391;  Doe  v.  Barksdale,  2  Brock.,  439;  Den  v.  BickardSy  3 
Green,  347;  Fewell  v.  Collins,  3  Brev.,  286.  Sec.  13,  ch.  138, 
K.  S.,  has  not  changed  the  rule.  That  section  is  nearly  an  ex- 
act transcript  of  the  New  York  statute,  which  had  long  ago 
received  the  same  construction  as  that  put  upon  ours  by  the 
court  below.  Fleming  v.  Griswold,  3  Hill,  85.  This  de- 
cision was  in  1841,  before  our  statute  was  adopted.  The  statute, 
having  been  enacted  and  construed  by  the  courts  of  New 
York  before  adoption  here,  must  be  received  with  the  con- 
struction there  placed  upon  it.  Draper  v.  Emerson,  22  Wis., 
147. 

CoLB,  J.  The  controlling  question  in  this  case  arises  upon 
the  statute  of  limitations.  The  circuit  court  instructed  the 
jury,  in  substance,  that  if  they  found  that  adverse  possession 
began  to  run  against  the  ancestor  of  the  plaintiff,  it  continued 
to  run  against  the  plaintiff,  notwithstanding  she  was  under 
the  disability  of  infancy  when  the  right  accrued  to  her.  If  the 
court  was  correct  in  this  construction  of  the  statute,  the  actioi;! 
cannot  be  maintained.  The  provision  under  which  the  ques- 
tion arises,  reads  as  follows:  ^^  If  a  person  entitled  to  com- 
mence any  action  for  the  recovery  of  real  property,  or  to  make 
an  entry  or  defense  founded  on  the  title  to  real  property,  or 
to  rents  or  services  out  of  the  same,  be,  at  the  time  such  title 
shall  first  descend  or  accrue,  *  *  *  within  the  age  of 
twenty-one  years,  *  *  *  the  time  during  which  such  dis- 
ability shall  continue  shall  hot  be  deemed  any  portion  of  the 
time  in  this  chapter  limited  for  the  commencement  of  such 
action,  or  tlie  making  of  such  entry  or  defenso;  but  such  ac- 
tion may  be  commenced,  or  entry  or  defense  made,  after  the 
Vol.  XXXIX. -.30 
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time  Kmited,  and  within  five  years  after  the  disability  shall 
cease,  or  after  the  death  of  the  person  entitled  who  shall  die 
nnder  such  disabiKty ;  but  such  action  shall  not  be  commenced, 
or  entry  or  defense  made,  after  that  period."  Sec.  13,  ch.  138, 
E.  S.  With  the  exception  of  some  verbal  changes  or  altera- 
tions which  do  not  afifect  the.  meaning,  this  provision  is  a 
transcript  from  the  statutes  of  New  York  (2  R.  S.,  N.  Y., 
1829,  p.  295,  sec.  16).  Says  Kent,  0.  J.,  in  Peck  v.  Bandull, 
1  Johns.,  165,  decided  in  1806 :  **  The  general  rule  is,  that  when 
the  statute  of  limitations  once  begins  to  run,  it  continues  to 
run,  notwithstanding  any  subsequent  disability."  p.  176. 
The  case  of  Jackson  v.  Moorcy  13  Johns.,  6l3,  decided  in 
1816,  holds  that  "  where  an  adverse  possession  begins  to  run 
in  the  lifetime  of  the  ancestor,  and  descends  to  an  infant  heir, 
the  latter  is  not  protected  by  his  disability."  In  Fleming  v. 
GHswoldy  3  Hill,  85,  decided  in  1842,  the  court  said  they 
"  considered  the  rule  entirely  settled,  that  when  the  statute  has 
begun  to  run  against  the  ancestor  or  other  person  under 
whom  the  plaintiff  claims,  it  continues  to  run  against  the 
plaintiff,  notwithstanding  any  disability  when  the  right  ac- 
crues to  the  latter."  And  the  court  remarked  that  the  revised 
statutes,  or  sec.  16  above  referred  to,  had  not  changed  the  law 
on  the  subject,  and  declined  to  hear  the  question  discussed. 

The  provision  under  consideration  will  be  found  in  the  ter- 
ritorial revision  of  1839,  and  the  revision  of  1849  (Territorial 
Statutes  of  1839,  p.  260,  §  13;  E.  S.  1849,  ch.  127,  sec.  12). 
When  it  was  first  adopted  in  New  York  we  are  unable  to  say; 
but  it  will  be  seen  that  long  before  it  was  enacted  here  it  was 
well  settled  in  that  state,  as  it  was  in  England,  that  if  an  ad- 
verse possession  commences  in  the  lifetime  of  the  ancestor,  it 
will  continue  to  run  against  the  heir  notwithstanding  any  ex- 
isting disability  on  the  part  ol  the  latter  when  the  right  ac- 
crues to  him  or  her  {Jackson  v.IiobmSy  15  Johns.,  169);  and 
this  uniform  construction  of  the  statute  of  limitations  ought 
not  now  to  be  disturbed.    We  must  presume  the  law  was  en- 
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acted  here  in  view  of  this  judicial  construction  and  generally 
received  opinion  on  the  subject.  See  Tillinghast's  Ballantine 
on  Lim.,  p.  59  and  notes;  Adams  on  Eject.,  p.  99;  Angell  on 
Lim.,  §  477. 

We  wore  referred  by  counsel  for  the  plaintiff  to  some  de- 
cisions in  Kentucky  in  support  of  the  position  that  though  the 
statute  had  begun  to  run  against  the  ancestor  of  the  plaintiff, 
still  it  did  not  run  against  her  after  his  death,  by  reason  of 
her  disability.  But  the  saving  clause  in  the  statute  of  that 
state  was  in  favor  of  those  who  were  or  shall  be  infants,  etc., 
"  at  the  time  when  the  said  right  or  title  accrued  or  coming  to 
them?'^  And  it  has  been  held  that  "if  the  statute  begins  to 
run  against  the  ancestor,  but  by  his  death  the  land  descends  to 
his  heirs,  who  are  infants,  the  statute  does  not  run  on,  but  the 
infants  shall  have  the  time  allowed  by  the  statute  after  arriv- 
ing at  full  age  to  bring  this  action."  Machir  v.  May^  4 
Bibb,  43;  May^a  Heirs  v.  Bervnetty  4  Litt.,  314;  Mclntire^s 
Heirs  v.  Frenches  HeirSy  5  id.,  35.  In  Machir  v,  May^  Boyle, 
0.  J.,  points  out  the  difference  between  the  English  and 
Kentucky  statutes,  and  shows  that  the  saving  clause  in  the 
former  relates  to  the  time  when  the  right  first  accrued;  while 
in  the  latter  "  it  evidently  relates  to  the  time  when  the  right 
accrues  or  comes  to  those  laboring  under  the  disabilities  there- 
in mentioned,  and  not  to  the  time  when  the  right  first  ac- 
crued to  those  under  whom  they  derive  their  right."  This,  of 
course,  is  a  most  important  difference.  Our  statute  is  similar 
to  the  English  statute,  the  saving  clause  only  extending  to  the 
person  on  whom  the  right  first  descends  or  accrues. 

It  follows  from  these  views  that  the  ruling  of  the  circuit 
court  was  correct;  and  the  judgment  must  therefore  be 
affirmed. 

By  the  CovH.  —  Judgment  affirmed. 
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SuPEBvisoBS  OF  Ombo  VS.  Kaoce  and  others. 

Town  Trbasukkr:  Bond:  Surkty.  (1)  Failure  to  approve  bond  does  not 
relieve  treasurer  or  sureties.  (2)  lAahUity  of  surety  in  case  of  annual 
office.    (3)  Duty  of  toum  supervisors  in  appointing  treasurer  on  vacancy. 

(4)  When  treasurer  and  sureties  liable  after  expiration  of  original  term, 

(5)  Liability  for  loss  through  failure  of  bank. 

1.  The  omiBsion  of  the  chairman  of  town  gui)eryi8or8  to  formally  approve  the 

town  treasurer's  bond  as  required  by  law,  does  not  relieve  the  treasurer 
or  his  sureties  from  their  liability  on  the  bond. 

2.  The  liability  of  a  surety  cannot  be  indefinitely  extended;  and  in  case  of  an 

annual  office,  the  surety  is  presimied  to  contract  for  the  faithfulness  of 
the  officer  only  for  the  year  for  which  he  was  chosen,  and  such  further 
time  as  is  reasonably  sufficient  for  tlie  election  and  qualification  of  his 
successor. 

3.  The  statutory  provision  (Tay.  Stats.,  363)  §  76),  that  if  a  town  treasurer 

shall  refuse  to  serve,  or  if  his  office  shall  become  vacant,  tlic  town  super- 
vison  **  shall  forthwith  appoint  a  treasurer,'*  does  not  require  the  board 
to  act  on  the  very  day  when  the  time  for  the  treasurer  elect  to  qualify 
expires  without  his  liaving  done  so;  especially  where  he  has  up  to  that 
day  manifested  an  intention  to  serve. 

4.  Under  the  laws  of  this  state,  a  town  treasurer  holds  his  office  for  one  year  and 

until  his  successor  is  elected  and  qualified;  and  where  such  a  treasurer, 
being  elected  his  own  successor,  manifested  an  intention  to  hold  for  the 
second  term,  by  taking  the  oath  of  office  and  filing  lus  bond,  but  with- 
out sureties,  and  continued  to  act  as  such  treasurer  nearly  two  months 
after  the  time  limited  by  law  for  qualifying  for  the  second  term,  and 
neglected  to  pay  over,  to  the  successor  tlien  appointed,  tlie  moneys  of 
the  town  in  his  hands:  Held,  that  both  he  and  his  sureties  were  liable 
on  his  first  bond,  especially  as  the  moneys  for  which  he  was  in  default 
came  to  his  hands  during  liis  first  term,  and  were  during  that  term 
deposited  in  a  bank,  and  were  lost  by  the  foilure  of  such  bank  within 
one  week  after  the  exi)iration  of  tlie  time  given  him  to  qualify  for  the 
second  term. 

5.  Where  a  town  treasurer  deposits  the  town  money  in  a  bank  without 

authority  of  law,  and  it  is  lost  by  failure  of  the  bank,  he  and  his  sureties 
cannot  defend  on  the  ground  that  he  was  not  guilty  of  want  of  care  or 
diligence  in  making  such  deposit. 

APPEAL  from  the  Circuit  Court  for  Winnebago  County, 
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This  was  an  action  against  Kaime^  as  town  treasurer,  and 
the  sureties  upon  his  official  bond,  to  recover  funds  of  the 
town  which  were  lost  through  the  failure  of  the  bank  wherein 
they  were  deposited  by  Kaime,  Kaime  was  first  elected 
town  treasurer  April  7,  1873,  and  on  the  8th  of  April  took 
the  oath  of  office  and  filed  the  bond  on  which  his  codefendants 
in  this  action  were  sureties.  This  bond  was  never  formally 
approved  by  the  chairman  of  the  board  of  supervisors,  as 
required  by  the  statute.  Kavme  entered  upon  the  duties  of 
his  office,  and  received  moneys  of  the  town,  which  he  deposited 
with  the  private  banking  firm  of  Howard  &  Co.,  upon  their 
agreement  to  pay  him  interest  on  the  deposits.  The  account 
of  Kaime  with  the  bank,  as  treasurer,  was  kept  separate  from 
his  individual  account.  On  the  7th  of  April,  1874,  Kaime 
was  reelected  treasurer,  and  filed  a  bond  without  sureties,  which 
was  never  approved.  He  was  requested  by  the  supervisors  to 
procure  sureties,  which  he  failed  to  do,  but  continued  in  pos- 
session of  the  office  until  June  6,  1874,  when  the  board  of 
supervisors  declared  the  office  vacant  because  of  Kaims^s 
neglect  to  file  a  bond  with  proper  sureties,  and  elected  one 
Bushnell  to  fill  the  vacancy.  The  latter  filed  his  bond,  with 
sureties,  approved  by  the  chairman,  and  took  possession  of 
the  office  June  15,  1874.  Kaims  received  no  public  moneys 
after  his  second  election.  On  the  24th  of  April,  1874,  the 
banking  firm  of  Howard  &  Co.  failed,  and  Howard  absconded. 
None  of  the  town  funds  deposited  in  the  bank  were  recovered, 
and  the  action  was  brought  to  recover  the  deficiency.  The 
referee  before  whom  the  cause  was  heard,  held  that  all  the 
defendants  became  liable  on  the  first  bond  for  such  moneys  as 
came  into  Kairne^B  hands  as  treasurer  after  his  election  in 
April,  1873,  and  until  his  office  became  vacant  by  his  failure 
to  qualify  under  his  election  in  1874;  and  that  plaintiffs  were 
entitled  to  judgment  against  all  the  defendants  as  prayed  for 
in  the  complaint. 
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The  court  confirmed  the  report,  and  gave  judgment  ac- 
cordingly, from  which  the  defendants  appealed. 

C.  W.  FeUcer,  for  appellants: 

1.  The  sureties  were  not  liable  beyond  the  term  for  which 
Kai/rae  was  elected  in  April,  1873.  The  obligation  of  a 
surety  is  a  matter  of  strict  law,  and  can  never  arise  by  im- 
plication. 24  Wis.,  521;  9  Wheat.,  680.  A  surety  on  the 
official  bond  of  an  officer  whose  term  is  limited  to  a  y^ur,  is 
not  liable  beyond  the  year,  though  the  officer  continues  by 
law  until  his  successor  is  provided.  Dover  v.  Twombly,  42  N. 
H.,  59;  Chelmsford  Co.  v.  Deinarestj  7  Gray,  1;  Sassell  v. 
Long,  2  M.  &  S.,  363;  Mayor  v.  Horn,  2  Harring.  (Del.), 
190;  Cowaty  of  Wapello  v.  £i?igham,  10  Iowa,  39;  Welch  v. 
Seymour,  28  Conn.,  387;  Arlvagton  v.  Merrick,  2  Saund., 
404;  Kitson  v.  Julian,  30  Eng.  L.  &  E.,  326;  Peppm  v. 
Cooper,  2  B.  &  Aid.,  431.  The  statute  provides  that  the 
town  treasurer  shall  take  the  oath  and  file  his  bond  within 
ten  days  after  his  election.  Tay.  Stats.,  361,  §  67,  and  370,  § 
113.  It  was  the  duty  of  the  supervisors,  at  the  expiration  of 
ten  days  after  Kavme^s  second  election,  when  they  knew  that 
he  had  not  filed  a  proper  bond,  to  at  once  declare  the  office 
vacant,  and  appoint  a  new  treasurer.  The  statute  provides 
that  they  shall  forthwith  appoint,  etc.  Tay.  Stats.,  363,  §  76. 
Forthwith  does  not  mean  from  April  18th  to  June  6th,  nor 
even  from  April  18th  to  April  24th.  The  word  has  so  often 
received  judicial  construction,  that  it  cannot  be  extended, 
even  to  accommodate  the  negligence  of  town  supervisors. 
Kaims  was,  therefore,  undoubtedly  treasurer  imtil  June  6, 
1874,  although  he  had  failed  to  file  a  proper  bond.  Dillon  on 
M.  C,  193,  §  153.  And  the  defalcation  having  occurred 
after  the  year  had  expired  for  which  the  sureties  were  bound, 
and  after  the  supervisors  should,  by  law,  have  appointed 
another  treasurer,  it  seems  clear  that  the  sureties  were  not 
bound.    2.    The  moneys  having  been  converted  by  Howard, 
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without  fault  of  the  treasurer,  the  latter  is  not  liable.  It  is 
true  that  there  is  a  great  preponderance  of  authority  against 
this  proposition.  But.  the  court  will  observe  that  in  many  of 
the  cases  great  stress  is  laid  upon  the  words  that  the  o£Bcer 
will  "  safely  keep "  the  money,  etc.  The  condition  of  the 
bond  in  this  case  is,  that  he  will  "  properly  and  legally  dis- 
burse or  pay  all  moneys  that  may  come  into  his  hands,"  etc. 
Does  this  condition  bind  him  to  more  than  reasonable  dili- 
gence in  case  of  the  money  of  the  town?  See  Bosh  v.  Hatchy 
5  Iowa,  159,  and  cases  there  cited;  SwpervuoTH  v.  DoTTy  26 
Wend.,  440,  and  cases  there  cited. 

JjT.  B.  Jackson,  for  respondent: 

1.  The  power  to  approve  or  disapprove  the  bond  is  only  for 
the  better  security  of  the  public,  and  the  validity  of  the  bond 
does  not  in  any  way  depend  upon  the  approval.  7  Mo.,  81. 
2.  The  loaning  or  depositing  of  the  money  with  Howard  du- 
ring Kaime^a  first  term,  and  the  fact  that  it  was  thereby  lost 
and  never  returned  to  him,  constituted  an  unlawful  conver- 
sion of  the  money  during  the  first  term.  Defendants  would 
therefore  be  liable  on  the  bond  for  the  first  year,  even  though 
Kaiiae  had  duly  qualified  and  entered  upon  the  second  term, 
and  had  not  been  holding  over  under  his  first  election.  No 
money  came  into  his  hands  after  the  second  election,  and  all 
had  passed  out  of  his  hands  by  such  loaning  before  that  time, 
and  the  liability  of  the  sureties  follows  from  the  rule  laid 
down  in  Vivian  v.  Otis,  24  Wis.,  518.  But  Kaime,  not  hav- 
ing qualified  for  the  second  term,  never  became  his  own  suc- 
cessor, and  continued  to  hold  under  the  first  election,  as  of  the 
first  term.  Tay.  Stats.,  p.  362,  §  71;  State  v.  Washburn,  17 
Wis.,  658.  3.  Even  when  public  money  is  taken  by  force  and 
feloniously  from  the  treasurer,  without  any  fault  on  his  part, 
this  is  no  defense  to  an  action  on  his  bond.  Halbert  v.  State, 
22  Ind.,  125;  Morbeck  v.  State,  28  id.,  86;  Muzzy  v.  Shot- 
tuck,  1  Denio,  233;   TJ.  S.  v.  Prescott,  3  How.,  678. 

Gahe  Bouck,  on  the  same  side: 
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1.  The  statute  requiring  the  approval  of  the  treasurer's  bond 
by  the  chairman  of  the  supervisors  is  merely  directory,  and  is 
for  the  benefit  of  the  town,  and  not  for  the  treasurer  or  his 
sureties,  nor  can  they  take  advantage  of  the  omission.     Peo- 
pie  V.  Johr,  22   Mich.,  461,  and  cases  there  cited;  People  v. 
Smythy  28  Cal.,  21;  Avditor  v.Woodruf,  2  Ark.,  73;  Ste- 
phens v,  Crazafordy  3  Ga.,  499;  State  v.  McAljmiy  4:  Ired. 
Law,  140;  State  v.  ITamptoTiy  14   La.  An.,  725;  Stevens  v^ 
Treasurer y  2  McCord  (S.  C),  107;  Mendocirvo  County  v.  Mor- 
ris,  32  Cal.,  145;  Taylor  v.  Auditor,  id.,  174;   Z7.  S.  v.  Mau^ 
ricey  2  Brock.,  96;  State  v.lynchy  6  Blackf.,  395;  State  v. 
Bowmany  10  Ohio,  445;    Warren  v.  PhUUpSy  30  Barb.,  646; 
Slcellinger  v.  YendeSy  12  Wend.,  806.     If  the  bond  is  not 
good  as  a  statutory  bond,  it  is  as  a  common  law  bond.     Chod- 
ran  v.  Chrrolly  .2  Humph.,  400;  Zord  v.  Lancy,  21  Me.,  468; 
1  Ga.,  574;  3  id.,  499;  9  id.,  314.   2.  The  defense  that  there  was 
no  lack  of  care  and  diligence  will  not  avail.    A  town  treas- 
urer is  .an  insurer,  liable  for  all  losses,  even  if  stolen  from 
him;  his  liabilities  are  not  limited  to  those  of  bailee.    United 
States  V.  Preseotty  3  How.,  587;  Same  v.  Morgany  1  id.,  160; 
Savie  V.  Dashiely  4  Wall.,  185;  Thompson  v.  Board  of  Trust- 
eesy  30  HI.,  99;  Hancock  v,  Hazzardy  12  Oush.,  112;  Ohio  >&. 
HarpcTy  6  Ohio  St.,  607;  Commonwealth  viComlm/y  3  Pa. 
St.,  372.    Ross  V,  Hatchy  5  Iowa,  144,  turned  on  the  peculiar 
condition  of  the  bond  in  that  case,  and  is  inapplicable  here. 
Supervisors  v.  DorTy  25   Wend.,   440,  has  been  overruled. 
Muzzy  V,  Shattucky  1  Denio,  233.     See  also  the  notes  to  T 
Hill,  584.     3.  The  mere  delay  in  appointing  a  successor,  or  set- 
tling,  will  not  release  the  sureties.    People  v,  Jenki/nSy  17  Cal., 
300.    The  sureties  in  this  case  are  liable  for  the  money  received 
by  KaiTTie  during  the  first  year,  until  he  duly  paid  it  out  or 
over  to  his  successor,  as  required  by  law  and  his  bond.     The 
courts  go  further,  and  hold  that  where  the  law  provides  that 
an  oflScer  shall  hold  until  his  successor  is  elected  and  qualified, 
liis  bond  covers  his  acts  so  long  as  he  holds.     Thompson  v^ 
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The  State,  Z1  Miss.,  618;  Freedolders  v.  Wilson^  16  K  J* 
Law  (4  Harr.),  110 

Cole,  J.  The  condition  of  the  bond  executed  by  the  de- 
fendants is  essentially  the  same  as  that  prescribed  in  sec.  113, 
ch.  15,  Tay.  Stats.,  p.  370.  It  was,  that  the  town  treasurer 
would  "  faithfully  discharge  the  duties  "  of  his  oflSce,  and 
"  properly  and  legally  disburse  or  pay  all  moneys ''  that 
might  come  into  his  hands.  The  statute  made  it  the  duty  of 
the  chairman  of  the  board  to  approve  the  bond  given,  and  to 
indorse  his  approval  thereon.  The  chairman  &iiled  to  formal- 
ly approve  the  bond  as  the  law  required,  but  this  omission  of 
duty  on  his  part  cannot  have  the  effect  to  release  either  the 
treasurer  or  his  sureties  from  their  liability  on  the  obligation. 
The  provision  is  obviously  for  the  protection  of  the  town,  and 
was  intended  to  secure  it  against  the  risk  of  an  insufficient 
bond. 

The  first  error  relied  on  for  a  reversal  of  the  judgment  is 
the  ruling  of  the  court  that  the  sureties  were  liable  for  the  de- 
falcation  of  the  treasurer.  It  is  said  by  the  learned  counsel 
for  the  defendants,  that  the  principle  is  well  settled  that  the 
obligation  of  a  surety  is  a  matter  of  strict  law,  never  arising  by 
implication;  and  that  this  principle,  when  applied  to  the  facta 
of  this  case,  exonerates  the  sureties  from  liability.  There  is 
no  controversy  as  to  the  correctness  of  this  rule  of  law,  but 
only  as  to  its  application  to  the  case  at  bar.  It  appears  that 
the  defendant  Kaime  was  elected  town  treasurer  on  the  7th  of 
April,  1873,  and  on  the  8th  took  the  oath  of  office,  and  filed 
his  bond,  on  which  his  codefendants  were  sureties.  In  April, 
1874,  Kaime  was  reelected,  took  the  oath  of  office,  and  filed 
with  the  the  town  clerk  a  bond  in  due  form,  but  without  sure- 
ties. This  bond  was  not  approved  by  the  chairman  of  the 
board.  It  is  an  admitted  fact  that  Kaims  gave  no  bond 
with  sureties  for  his  second  term,  although  requested  by  the 
officers  of  the  town  so  to  do.    He  continued  to  act,  however,  as 


Digitized  by  VjOOQIC 


474  SUPKEME  COUKT  OF  WISCONSIN', 

Supervison  of  Omro  yb.  Eaime  and  othen. 

town  treasurer,  until  one  Bushnell  was  appointed  treasurer, 
and  entered  upon  the  duties  of  the  office  June  15,  1874. 
During  the  year  1873,  Kaime  had  deposited  the  money  of  the 
town,  together  with  his  own  funds,  with  one  Howard,  doing 
business  as  a  banker  at  Omro,  and  who  failed  and  ran  away 
about  the  24th  of  April.  In  consequence  of  the  &ilure  of 
Howard,  the  money  of  the  town  was  lost;  and  we  have  no 
doubt  that  under  these  circumstances  the  sureties  are  respon- 
sible for  it. 

Under  the  statute,  Kaivie  held  his  office  for  one  year  and 
until  Ids  successor  was  elected  and  qualified.  Sec.  71,  ch.  15, 
supra.  And,  though  elected  as  his  own  successor,  he  failed 
to  qualify  for  the  second  term  by  giving  a  proper  bond  within 
the  time  prescribed  by  statute.  Sec.  67.  This  amounted  to 
a  refusal  to  serve,  and  an  abandonment  of  the  office.  Sec.  68. 
Tlie  sureties  contracted  for  the  faithful  discharge  of  the  duties 
of  the  office  by  Kaime^  and  that  he  would  properly  and  legally 
disburse  and  pay  over  the  money  of  the  town  which  shoidd 
come  to  his  hands.  He  has  been  guilty  of  a  breach  of  duty, 
and  has  certainly  failed  to  pay  over  to  his  successor  the  mon- 
eys of  the  town.  The  evidence  clearly  shows  that  Kaime 
loaned  these  moneys  to  Howard,  or  deposited  them  in  How- 
ard's bank,  during  his  first  term,  and  that  in  fact  he  received 
no  money  of  the  town  after  his  reelection.  Under  these 
circumstances  we  see  no  valid  reason  for  holding  that  the 
sureties  are  released  from  all  liability  to  make  good  the  de- 
fault of  the  treasurer.  It  is  said  by  defendant's  counsel  that 
a  surety  on  the  official  bond  of  an  officer  whose  term  is  limited 
to  a  year  is  not  liable  beyond  the  year,  though  the  officer  con- 
tinues to  hold  until  his  successor  is  chosen  and  qualified.  And 
a  number  of  cases  are  cited  in  support  of  this  position.  It  is 
not  considered  necessary  to  examine  these  authorities  in  de- 
tail, for  we  do  not  intend  to  lay  down  any  rule  really  in  con- 
flict with  them.  The  liability  of  a  surety  camiot  be  indefi- 
nitely extended.    When  the  office  is  annual,  it  may  well  be 
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presumed  that  the  surety  contracts  for  the  faithfulness  of  the 
officer  "  only  for  the  year  for  which  he  was  chosen,  and  for 
such  further  time  as  is  reasonably  sufficient  for  the  election  and 
qualification  of  his  successor,"  as  held  in  Chelmsford  Co.  v. 
Demarest^  7  Gray,  1.  See  also  the  case  of  Dover  v.  Twomhly^  42 
N.  H.,  59.  Under  our  system  of  popular  elections,  great  incon- 
venience would  arise  if  the  term  of  one  officer  were  to  terminate 
before  another  commenced;  and  the  statutes  are  framed  to 
avoid  any  interval  or  vacancy.  And  as  time  must  necessarily 
elapse  after  an  election  to  enable  the  officer  elect  to  express 
his  acceptance  and  qualify,  it  must  be  presumed  that  the  sure- 
ties contracted  that  the  old  officer  would  perform  his  duty  .un- 
til a  reasonable  period  was  allowed  for  doing  these  things. 
It  is  conceded  that  Kaiine  had  until  the  18th  of  April  to  file 
a  proper  bond  for  the  second  term.  It  is  said  that  it  was  the 
duty  of  the  supervisors  on  that  day,  upon  ascertaining  that  he 
had  not  filed  his  bond  with  sureties,  to  have  declared  the  office 
vacant,  and  to  have  appointed  his  successor.  This  they  might 
have  done,  undoubtedly,  under  sec.  76.  But  though  this  pro- 
vision declares  that  when  a  treasurer  refuses  to  serve,  the 
board  "shall  forthwith  appoint  a  treasurer,"  this  language  is 
to  have  a  reasonable  construction.  It  is  not  to  be  interpreted 
as  requiring  the  board  to  act  on  the  very  day  the  time  to  qual- 
ify expired;  more  especially  when  the  treasurer  elect  had 
manifested  an  intention  to  serve,  as  Kaime  had  done.  For  it 
was  not  imtil  after  the  failure  of  the  bank  on  the  24th  of 
April,  that  he  indicated  his  purpose  not  to  file  a  bond  witli 
sureties. 

The  other  point  relied  on  for  a  reversal  of  the  judgment  is, 
that  as  the  treasurer  had  been  guilty  of  no  want  of  care  and 
diligence  in  depositing  the  money  in  bank,  the  defendants 
ought  not  to  be  held  liable  for  its  loss.  The  counsel  frankly 
admitted  that  there  was  a  great  preponderance  of  authority 
against  this  position;  and  the  concession  is  in  accordance  with 
the  fact.    Upon  this  question  we  camiot  do  better  than  quote 
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the  laDgnage  of  Mr.  Justice  McLean  in  prononneing  the  de- 
cision of  the  court  in  The  United  States  v.  Presoott  et  al.y 
8  How.,  578.  lie  says:  "Public  policy  requires  that  every 
depositary  of  the  public  money  should  be  hold  to  a  strict  ac- 
countability. Not  only  that  he  should  exercise  the  highest  de- 
gree of  vigilance,  but  that  *  he  should  keep  safely '  the  moneys 
which  come  to  his  hands.  Any  relaxation  of  this  condition 
would  open  a  door  to  frauds,  which  might  be  practiced  with 
impunity.  A  depositary  would  have  nothing  more  to  do  thau 
lay  his  plans  and  arrange  his  proofs,  so  as  to  establish  his  loss, 
without  laches  on  his  part  *  *  No  such  principle  has 
been  recognized  or  admitted  as  a  legal  defense.''  p.  588.  And 
we  have  certainly  no  disposition  to  relax  the  rule  of  liability 
on  the  part  of  treasurers  entrusted  with  public  moneys,  by 
recognizing  such  a  principle  as  a  legal  defense  to  an  action 
upon  their  official  bonds. 

By  the  Court.  —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


Akdbews,  Executrix,  vs.  Jenkins  and  others. 

Instructions  to  Jury.    (1)  When  plaint^  not  i^fured  by  erroneout  tn- 

HrucHons. 
Sale:  Personal  Property.    (2)  When  purchaser  takes  free  from  prior 

incumbrance,    (3)  Case  stated  and  rule  applied. 
EvTOENCE.    (4)  Parol  evidence  admissible  to  show  that  eonceyanee  cf  person^ 

aUjf  was  to  secure  advances. 

1.  Where  the  undisputed  evidence  in  a  case  would  justify  a  direction  to  the 

juiy  to  find  for  defendant,  plaintiff  cannot  be  ipjuied  by  eironeoos  in« 
structions. 

2.  One  who  purchases  personal  property  in  good  ftuth,  for  value,  of  the  gen- 

eral owner  in  possession,  without  notice,  actual  or  constructive,  that  it  is 
incumbered,  will  hold  it  discharged  of  any  prior  inciunbrance. 
8.  E.  agreed  in  writing  to  sell  A.  all  the  pine  timber  on  a  certain  tract  of 
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land  for  a  specified  prioe.  The  next  day,  A.  and  G.  entered  into  a  writ- 
ten contract  in  respect  to  tlie  same  timber,  whidi  stated  that  G.  proposed 
to  go  upon  said  tract  and  cut,  drive  and  deliver  at  a  certain  boom  all 
merchantable  pine  timber  thereon;  that  for  so  doing  G.  should  have 
what  the  logs  would  bring  over  and  above  the  cost  at  the  place  of  sale; 
and  that,  to  keep  the  business  through  the  winter,  A.  would  advance 
money  to  cany  it  on,  and  all  things  provided  or  purdiased  with  A.*8 
money  should  be  his  property  until  all  debts  and  liens  were  paid.  Held^ 
that  under  such  contract  A.  had  only  a  special  interest  in  or  lien  upon 
the  logs  for  the  amount  of  his  advances,  and  G.  was  the  general  owner. 
It  seems  that  parol  evidence  was  admissible  to  show  that  A.  took  the  con- 
veyance of  the  timber  from  E.  for  G.,  as  security  for  A.'s  advances  to  G. 


APPEAL  from  the  Circuit  Court  for  Winnehago  County. 

Keplevin,.for  a  quantity  of  pine  logs.  The  facts,  as  they 
appeared  on  the  trial,  are  as  follows:  By  an  instrument  in 
writing  dated  December  7,  1870,  one  Ketchum  agreed  to  sell 
to  the  plaintiff's  testator,  George  R.  Andrews,  all  the  pino 
timber  on  a  certain  forty-acre  tract  of  land  for  $5,000,  paya- 
ble as  therein  specified.  It  is  not  disputed  that  Andrews  paid 
for  the  timber  as  agreed.  It  was  proved  without  objection, 
and  the  evidence  is  uncontradicted,  that  the  contract  vdth. 
Ketchum  for  the  purchase  of  this  timber  was  made  by  and 
for  the  firm  of  Wm.  Gill  &  Son,  and  the  contract  therefor 
was  made  in  the  name  of  Andrews  as  security  for  moneys 
whicli  he  had  advanced  and  was  to  advance  thereafter,  for  Gill 
&  Son,  to  pay  for  the  timber.  Immediately  after  the  execu- 
tion of  the  agreement  of  December  7,  Andrews  and  Gill  & 
Son  entered  into  a  contract  in  writing  in  respect  to  the  samo 
timber,  as  follows: 

"  Messrs.  Wm.  Gill  &  Son  propose  to  go  on  to  the  N".  E.  \ 
of  the  N.  E.  i  of  Sec.  7,  Town  25,  Eange  13,  in  Waupaca 
county,  Wis.,  and  cut,  drive  and  deliver  at  the  boom,  on  Wolf 
river,  well  rafted,  all  the  merchantable  pine  timber  thereon; 
and  for  so  doing  the  parties  above  named  shall  have  what  the 
logs  will  bring  over  and  above  the  cost  at  the  place  where 
they  are  sold.    And  to  keep  the  business  through  the  winter. 
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the  undersigned  will  advance,  from  time  to  time,  what  may  be 
necessary  to  carry  along  the  business;  all  things  furnished, 
provided  or  purchased  with  the  money  of  the  said  G.  R.  An- 
drews to  be  his  property  until  all  debts,  dues  and  liens  are  paid. 

^^  Dated  Decemher  S,  1S70. 

"G.  R.  Aia)REW8, 
"Wm.  Gill  &  Son." 

During  the  winter  of  1870-71,  Gill  &  Son  cut  on  said  land, 
rafted  to  market,  and  sold,  logs  to  the  amount  of  $8,800,  and 
paid  to  Andrews  $5,000  thereof,  which  was  all  he  demanded 
on  account  of  his  advances  to  them  and  for  their  benefit  No 
account  of  such  advances  was  ever  stated  l)etween  the  parties 
to  the  above  contract,  and  it  does  not  appear  that  any  account 
thereof  was  kept  by  either  of  them.  Neither  does  it  appear 
that  any  further  advances  were  made  under  said  contract  by 
Andrews  after  the  receipt  by  him  of  the  $5,000,  which  was 
probably  in  the  spring  or  summer  of  1871. 

During  the  winter  of  1871-72,  Gill  &  Son  cut  about 
300,000  feet  of  logs  on  the  same  land,  ran  them  to  market, 
and  sold  them  as  they  did  the  previous  year.  Tlie  logs  in 
controversy  are  a  part  of  such  300,000  feet.  They  were  sold 
by  Gill  &  Son  to  one  Haight  in  September,  1872,  and  in 
March  following  were  sold  by  Haight  to  the  defendants,  who 
paid  the  market  price  for  them.  The  defendant  did  not  know, 
and  it  does  not  appear  that  Haight  knew,  that  Andrews  had 
any  claim  on  the  logs.  Due  demand  was  made  of  the  defend- 
ants for  the  logs  before  this  action  was  commenced. 

The  defendants  had  a  verdict  and  judgment;  and  the  plaint- 
iff appealed. 

Charles  Barter,  for  appellant: 

The  contract  between  Andrews  and  Gill  &  Son  was  nothing 
more  than  a  contract  that  the  latter  should  cut,  drive  and  de- 
liver the  pine  timber  mentioned  in  the  complaint.  Neither 
the  contract  itself,  nor  the  evidence  introduced  to  interpret  it, 
shows  or  tends  to  show  that  Andrews  was  to  part  with  his  title 
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to  the  logs,  or  that  Gill  &  Son  were  to  have  any  interest  in 
the  timber.    Even  if  the  court  should  construe  the  contract 
between  Andrews  and  Gill  &  Son  to  be  a  bill  of  sale,  it  was 
certainly  a  conditional  one.  The  contract  provides,  "all  things 
furnished,  provided  or  purcliased  with  the  money  of  the  said 
G.  K.  Andrews,  to  be  his  property  until  all  debts,  dues  and 
liens  are  paid."    If  the  agreement  was  that  Andrews  should 
furnish  the  timber  and  the  money  necessary  to  cut  and  drive 
the  logs  under  this  contract,  the  logs  were  to  be  his  property 
until  all  debts  and  dues  were  paid.     It  is  well   settled  that 
when  the  buyer  is  bound  by  the  contract  to  do  anything  as  a 
condition,  either  precedent  or  concurrent,  on  which  the  pass- 
ing of  the  property  depends,  the  property  will  not  pass  until 
tlie  condition  be  fulfilled,  even  though  the  goods  may  have 
been  actually  delivered  into  the  buyer's  possession.    And  in 
this  case  the  payment  of  all  advances  was  a  condition  prece- 
dent to  the  passing  of  the  title.     Gill  &  Son  not  having  paid 
those  advances,  the  condition  was  not  performed,  and  the  title 
remained  in  Andrews.    Benjamin  on  Sales,  836;  Hvm,teTV. 
Warren,  1  Wis.,  141;  Ballard  v.  Bv/rgeU,  40  N.  T.,  314;  2 
Kent's  Com.,  498;  Coggill  v.  Hartford  A  N.  H,  R.  E.  Co., 
3  Gray,  545;  Hirschom  v.  Canneyy  98  Mass.,  189;  McNeil 
V.  Tenth  Nat,  Bank,  65  Barb.,  69;  Hotchkias  v.  Hv/nt,  49 
Me.,  213;  Baker  v.  Hall,  15  Iowa,  277;  HaH  v.  CarpervteVy 
24  Conn.,  427;  Day  v.  BasseU,  102  Mass.,  445;  105  id.,  255. 
It  is  well  settled  that  the  title  of  the  vendor  is  preferred  to 
that  of  a  lona  fide  subpurchaser.    2  Kent's  Com.  (12ih  ed.), 
498,  note;  98  Mass.,  149;  Kenney  v.  Planer,  3  Daly,  131.  It 
was  the  manifest  intent  of  the  parties  that  Andrews  should 
hold,  and  by  the  terms  of  the  agreement  he  did  hold,  the  title 
to  the  logs  till  all  debts  were  paid,  debts  for  money  advanced 
to  put  in  the  logs,  as  well  as  to  buy  the  timber.    And  the 
court  erred  in  charging  that  Andrews'  interest  in  the  logs,  if 
any,  was  a  special  one.    That  question  should  have  been 
passed  upon  by  the  jury. 
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Oahe  Bov^Jc^  for  tlie  respondents,  argned  that  Andrews' 
only  interest  in  the  property  was  a  special  one,  as  security,  in 
the  nature  of  a  mortgage  for  his  advances,  and  the  relation  of 
vendor  and  vendee  never  existed  between  Andrews  and  GDI  & 
Son.  Their  relation  being  that  of  mortgagor  and  mortgagee, 
it  was  void  as  to  hona  fide  purchasers.  If  Andrews  was  a 
vendor,  and  it  was  only  a  conditional  sale,  and  if  there  was 
anything  due  to  Andrews  from  Gill  &  Son,  it  was  incumbent 
upon  the  plaintiff  to  show  the  fact  and  the  amount.  Leigldon 
V.  StevenSj  19  Me.,  154.  • 

Lyon,  J.  We  are  not  concerned  to  inquire  whether  the  in- 
structions which  the  learned  circuit  judge  gave  the  jury  are 
correct  in  every  particular,  because  we  are  satisfied  that  the 
undisputed  evidence  would  have  justified  a  direction  to  the 
jury  to  find  for  the  defendants,  and  hence  an  erroneous  in- 
struction could  not  possibly  injure  the  plaintiff. 

The  evidence  proves  conclusively  that  George  E.  Andrews, 
the  plaintiff's  testator,  had,  at  most,  but  a  special  interest  in 
the  logs  in  controversy,  which  interest  was  a  lien  upon  the 
logs  for  any  unpaid  balance  of  advances  made  by  him  pursu- 
ant to  the  contract  of  December  8th;  and  so  the  jury  were 
instructed.  Wliile  such  balance  remained  unpaid,  probably 
Andrews  might  lawfully  liave  taken  possession  of  the  logs, 
as  against  Gill  &  Son.  Yet  Gill  &  Son  were  the  general 
owners  of  the  logs,  subject  only  to  the  lien  for  such  advances, 
and  their  possession  of  them  was  never  interfered  with  by 
Andrews.  Indeed  the  latter  permitted  Gill  &  Son  to  run  the 
logs  to  market  and  sell  them  as  their  own,  without  (so  far  as  it 
appears)  taking  any  steps  to  protect  his  interests,  or  to  inform 
purchasers  of  his  rights. 

It  is  too  well  settled  to  admit  of  argument  or  doubt,  tliat  if 
the  general  owner  of  personal  property,  having  possession 
thereof,  sell  and  deliver  it  to  a  person  who  has  no  notice, 
actual  or  constructive,  that  the  property  is  incumbered,  but 
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who  purchases  it  in  good  faith  for  value,  such  purchaser  will 
hold  the  property  discharged  of  any  prior  incumbrance.  This 
principle  is  decisive  of  the  present  case.  The  defcDdants 
purchased  the  logs  in  controversy  in  the  market,  and  paid  for 
them  the  market  price,  without  notice,  either  actual  or  con- 
structive, that  Andrews  had  or  claimed  any  lien  upon  or  in- 
terest in  them;  and  this  after  the  property  had  been  held  by 
their  vendpr  six  months  from  the  time  he  purchased  the  same 
of  Gill  &  Son.  On  the  undisputed  facts  of  the  case  we  are 
clearly  of  the  opinion  that  Andrews  in  his  lifetime  was,  and 
the  plaintiff  is,  estopped  from  asserting  any  claim  to  the  logs, 
and  hence,  that  this  action  cannot  be  maintained. 

The  position  that  Andrews  had  only  a  special  interest  in  or 
Ken  upon  the  logs  in  controversy,  may  well  rest  upon  the  con- 
tract of  December  8th,  without  resorting  to  parol  testimony. 
Yet,  on  the  authority  of  K'ent  v.  Agard^  24  Wis.,  378,  and 
Wilcox  V.  Bates,  26  id.,  465,  no  good  reason  is  perceived  why 
parol  proof  is  not  admissible  to  show  that  Andrews  took  the 
conveyance  of  the  timber  from  Ketchum  for  Gill  &  Son  as 
security  for  his  advances  to  them.  Construing  the  two  con- 
tracts of  December  7th  and  8th  in  the  light  of  such  parol 
evidence,  there  seems  to  be  no  room  to  doubt  that  the 
only  interest  which  Andrews  had  in  the  logs  in  controversy 
was  a  lien  or  incumbrance  thereon  in  the  nature  of  a  mort- 
gage, for  his  unpaid  advances. 

By  the  Court.  —  The  judgment  of  the  circuit  court  is 
affirmed. 


Caby  and  another  vs.  Allen  and  another. 

LniEL.    (1)  Requisites  of  eomplaint  where  words  charged  are  of  uncertain 
meaning.    (2, 3)  What  words  are  libeUms. 

1.  In  an  action  for  Hbd,  Where  it  ib  nnoertam  what  words  charged  mean, 
Vol.  XXXIX. -31 
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and  to  whom  they  refer,  the  oomi^amt  should  contain  ayermentB  show- 
ing their  meaning  and  their  reference  to  the  i^ainiiff. 

2.  Words  which  have  a  direct  tendency  to  iigure  a  peraon  in  repototion,  to 

degrade  and  disgrace  him  in  society,  and  to  bring  him  into  pubHc  con- 
tempt and  ridicule,  axe  libeloos. 

3.  Defendants,  in  a  newsp^jer  article,  after  stating  the  defelcation,  fraads 

and  disappearance  of  one  H.,  said:  "It  is  cmrentiy  rmnored  that  Mrs. 
B.  [one  of  the  plaintiffw]  has  gone  with  H.,  or  has  some  ccnmection  with 
hiij  disappearance.  It  is  said  that  Mrs  B.  left  shortly  before  H.'s  depart- 
ure, ostensibly  for  the  purpose  of  visiting  Washington,  and  since  that 
time  her  &mily  have  telegraphed  to  her  and  for  her  repeatedly,  but  can 
receiye  no  tidings  whatever  <^  her  whereabouts.  H.  was  known  to  have 
possession  of  considerable  of  her  money  at  the  time  he  absconded,  and 
the  fact  of  her  leaving  and  subsequent  reticence,  coupled  with  this,  has 
given  rumors  to  the  effect  that  they  had  concocted  a  scheme  to  meet  at 
some  appointed  time  and  place,  and  have  gone  together.  For  the  lady's 
sake  it  is  but  proper  to  give  but  little  credence  to  such  a  suspicion,  until 
further  developments  shall  prove  it  well  founded.'*    Held,  libelous. 

APPEAL  from  the  Circuit  Court  for  Wmnebcyo  County. 

Action  for  libel,  originally  brought  by  Mrs.  Florence  A. 
BechwUh^  who  subsequently  intermarried  with  one  Qatry, 
who  was  then  joined  as  a  plaintiff  in  the  suit.  The  complaint 
alleged  that  the  defendants  Allen  and  Hicks  were  editors, 
proprietors  and  printers  of  the  "Daily  Northwestern,"  a 
daily  newspaper  published  in  the  English  language,  in  the 
city  of  Oshkosh,  and  of  general  circulation  in  that  city;  that 
plaintiff  was  the  widow  of  the  late  Nelson  Beckwith  (men- 
tioned in  the  article  hereinafter  set  forth),  and  that  she  was  a 
single  woman  and  had  been  such  since  the  death  of  her  hus- 
band; and  that  defendants  published,  issued  and  put  in  circu- 
lation in  the  daily  issue  of  their  said  paper  the  following 
article: 

"deepbb  dyed.'' 

"  The  A.  H.  Howard  matter  deepening  into  dark  deeds.    For- 
gery discovered.    Grave  suspicions  of  a  woman  at  the  hot- 
torn  of  it. 
"  The  more  the  affisdrs  of  Asa  H.  Howard  are  developed  into, 
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and  the  deeper  down  the  investigations  are  pushed,  and  the 
more  that  circumstances  divulge,  the  more  astounding  are  the 
facts  and  figures  brought  to  light,  until  a  clear  ease  of  the 
most  hellish  and  diabolical  fraud  is  unearthed  that  ever 
afflicted  this  part  of  the  country.  To  add  to  the  barefaced 
robbery  which  has  wrung  from  the  widow  her  little  mite,  and 
from  the  laborer  his  little  all,  and  the  farmer  his  hard  earned 
gains,  comes  the  stinging  revelation  that  he  has  betrayed  his 
friends,  swindled  his  associates,  deserted  his  family,  and  crim- 
inated himself  under  the  garb  of  extraordinary  piety,  and 
through  the  hypocritical  professions  of  morality,  virtue  and 
religion.  And  the  matter  is  more  stinging  to  those  who  have 
been  gulled,  from  the  fact  that  they  allowed  him  to  pull  the 
wool  over  their  eyes  by  a  show  of  such  virtues. 

"It  now  transpires  that  he  has  left  behind  him  the  evi- 
dences of  forgery  to  increase  still  the  weight  of  his  enormities. 
A  Mr.  Brown,  of  Berlin,  now  presents  a  note  for  $1,800,  made 
out  by  A.  H.  Howard,  payable  to  G.  W.  Shaffer,  indorsed  by 
Shaffer,  and  the  name  of  W.  W.  Race  written  across  the  face. 
Mr.  Brown,  or  rather  his  daughter,  Mrs.  Beckwith,  it  appears, 
bought  this  note  of  A.  II.  Howard,  or  took  it  as  security,  and 
now  demands  payment  from  the  indorsers  of  the  same.  Both 
Mr.  Shaffer  and  Mr.  Race  positively  declare  the  note  a  forgery, 
and  decline  to  pay  it.  We  are  informed,  however,  on  good 
authority,  that  the  law  will  compel  them  to  pay  it,  the  note 
now  being  in  an  innocent  party's  liands.  How  many  more  of 
such  notes  or  papers  may  yet  turn  up,  it  is,  of  course,  impos- 
sible to  tell.  The  liabilities  begin  to  accumulate  so  fast  that 
it  is  now  figured  up  that  the  total  liabilities  on  debts  and  de- 
posits will  not  fall  short  of  $65,000. 

"  There  is  another  phase  of  the  affair  which  is  growing  cur- 
rent in  rumor  and  belief,  and  that  is,  that  there  is  a  woman 
mixed  up  in  it.  "Were  it  not  already  the  theme  of  conversa- 
tion in  Omro,  we  would  desist  of  a  mention  of  it,  as  we  can 
look  upon  it  at  present  only  in  the  light  of  groundless  appre- 
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hension.  It  is  currently  rumored  that  Mrs.  Beckwith,  widow 
of  the  late  Hon.  Nelson  Beckwith,  has  gone  with  Howard,  or 
has  some  connection  with  his  disappearance.  It  is  said  that 
Mrs.  B.  left  shortly  before  Howard's  departure,  ostensibly  for 
the  purpose  of  visiting  Washington,  and  since  that  time  her 
family  have  telegraphed  to  her  and  for  her  repeatedly,  but  can 
receive  no  tidings  whatever  of  her  whereabouts.  Howard  was 
known  to  have  possession  of  considerable  of  her  money  at  the 
time  he  absconded,  and  the  fact  of  her  leaving,  and  subse- 
quent reticence  coupled  with  this,  have  given  rumors  to  the 
effect  that  they  had  concocted  a  scheme  to  meet  at  some  ap- 
pointed time  and  place,  and  have  gone  together.  For  the  lady's 
sake,  it  is  but  proper  to  give  but  little  credence  to  such  a  sus- 
picion, until  further  developments  shall  prove  it  well  founded." 

The  complaint  further  alleged  that  the  Mrs.  Beckwith  men- 
tioned in  said  article  was  the  plaintiff,  and  that  all  reference 
therein  to  Mrs.  Beckwith  was  intended  for  her  and  for  no 
other  person;  that  every  portion  of  the  article  referring  to 
plaintiff  was  false  and  malicious,  except  the  statement  therein 
that  "  Mr.  Brown,  or  rather  his  daughter  Mt%.  Beckwith^  it 
appears,  bought  this  note  of  A.  H.  Howard,  or  took  it  as  secu- 
rity, and  now  demands  payment  of  the  indorsers,"  and  the 
words,  "  Howard  was  known  to  have  possession  of  considera- 
ble of  her  money  at  the  time  he  absconded;"  that  said  publi- 
cation by  defendants  was  malicious,  and  by  reason  thereof 
plaintiff  had  been  brought  into  great  public  scandal  and  dis- 
grace, and  greatly  injured  in  her  good  name  and  reputation, 
and  otherwise  injured,  to  her  great  damage.  The  second  count 
of  the  complaint  contained  the  same  allegations,  and  was  for 
a  publication  of  the  same  article  in  the  weekly  issue  of  defend- 
ants' paper. 

The  answer  denied  the  malice,  and  set  up  facts  in  mitigation 
of  damages. 

Upon  the  trial,  defendants  objected  to  the  introduction  of 
any  evidence,  because  the  complaint  did  not  state  a  cause  of 
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action.     The  court  sustained  the  objection,  and  dismissed  the 
complaint;  and  the  plaintiffs  appealed. 

Oahe  Bouck^  for  appellant: 

1.  A  publication  which  tends  to  injure  one's  reputation  in 
the  common  estimation  of  mankind,  to  throw  contumely, 
shame  or  disgrace  upon  him,  or  which  tends  to  hold  him  up 
to  scorn,  ridicule  or  contempt,  or  which  is  calculated  to  ren- 
der him  infamous,  odious  or  ridiculous,  is  prima  facie  a  libel, 
and  implies  malice  in  the  publication.  1  Hill,  on  Torts,  266; 
Add.  on  Torts,  777;  Town,  on  Slander,  sec.  22  and  notes; 
White  V.  I^iohollsj  3  How.  (U.  S.),  266;  Oramer  v.  Noonavhy 
4  Wis.,  231;  Lanmig  v.  Carpenter^  9  id.,  640;  Brown  v. 
Berrdngton^  7  id.,  462.  So,  also,  is  every  publication  injuri- 
ous  to  private  character  (Add.  on  Torts.,  776;  Dunn  v.  Wm- 
ters,  2  Humph.,  512;  Melton  v.  State,  3  id.,  889);  or  that 
reflects  upon  character  {(PBrien  v.  Clement,  15  M.  &  "W., 
435;  Johnson  v.  Steihins,  5  Ind.,  364);  or  that  injures  social 
character  (1  Am.  Lead.  Cas.,  138);  or  that  induces  an  ill 
opinion  {Sillhovse  v,  Dv/nni/ng,  6  Conn.,  391);  or  that  im- 
ports a  bad  reputation.  Cooper  v.  Greeley,  1  Denio,  347.  So 
with  all  defamatory  words,  injurious  in  their  nature.  Chad- 
dock  V.  Briggs,  13  Mass.,  248.  2.  In  construing  a  publication 
alleged  to  be  libelous,  the  scope  and  object  of  the  entire  article 
are  to  be  considered,  and  such  a  construction  is  to  be  put  upon 
the  language  as  would  naturally  be  given  it.  The  test  is, 
whether  to  the  mind  of  an  ordinary  person  the  tenor  of  the 
article  and  the  language  used  naturally  import  disgrace. 
More  V.  Bennett,  48  N".  T.,  472.  And  it  is  only  where  the 
words  do  not,  of  themselves,  fairly  charge  the  offense,  that 
extrinsic  averments  are  necessary.  Cooper  v.  Greeley,  svpra/ 
More  V.  Bennett,  Bvpra;  Cro&well  v.  Weed,  25  Wend.,  621. 

C.  W.  Felker,  for  respondents: 

There  is  no  averment  or  colloqui/am  showing  that  Howard 
and  Mrs.  Bechwith  went  away  together  for  any  criminal,  un- 
lawful or  illicit  purpose.     When  the  publication  does  not 
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impute  a  crime,  and  the  language  is  not  actionable  per  se, 
the  writing  must  be  such  on  its  face  as  to  tend  to  bring  tlie 
party  into  public  hatred,  contempt  or  ridicule.  Unless  the 
nature  of  the  charge  is  such  that  the  court  can  see  and  legally 
presume  that  plaintiff  has  been  held  up  to  contempt  or  rid- 
icule, or  that  she  has  suffered  loss  to  her  character  or  business, 
plaintiff  must  aver  such  special  damage  as  she  has  sustained 
by  reason  of  the  falsity  of  the  publication.  Stone  v.  Cooper, 
2  Denio,  293;  Fti^h  v.  McCarty,  40  Ga.,  444;  Bennett  v.  Wtl- 
liamsonj  4  Sandf .,  60.  The  article  in  question  charges  noth- 
ing against  Mrs.  jBeckwith,  except  that  she  went  away  with 
Howard.  It  does  not  impute  anything  disgraceful  or  criminal 
to  her.  In  actions  for  libel  the  language  is  to  be  construed  as 
decent,  fair  minded,  and  intelligent  men  would  construe  it. 
There  being  no  extrinsic  averments  showing  that  it  was  im- 
proper for  plaintiff  to  go  away  with  Howard,  there  is  nothing 
in  the  complaint  tending  to  show  that  the  article  would  excite 
any  feeling  but  that  of  pity  or  compassion  for  the  plaintiff; 
and  for  this  the  action  will  not  lie  without  an  averment  of 
special  damage.  Mayrant  v.  Richardson,  1  N.  &  McO.,  348; 
Boynton  v.  Remmgton,  3  Allen,  397. 

Cole,  J.  "We  think  the  publication  set  forth  in  the  com- 
plaint is  libelous.  It  is  not  clear  upon  its  face  that  it  charges 
the  plaintiff  with  being  connected  with  or  implicated  in  the 
frauds  and  crimes  committed  by  Howard.  There  is  consider- 
able  ambiguity  in  the  language  used  in  the  commencement  of 
the  article,  and  it  is  doubtful  what  it  means,  or  to  what  it  re- 
fers. The  ambiguity  might  have  been  explained  by  a  proper 
averment  or  colloquium  making  clear  what  is  doubtfully  ex- 
pressed. The  article  commences  as  follows:  "  Deeper  Dyed. 
The  A.  H.  Howard  matter  deepening  into  dark  deeds.  For- 
gery discovered.  Grave  suspicions  of  a  woman  at  tlie  bottom 
of  it."  The  article  then  proceeds  to  speak  of  the  affairs  of 
Howard,  and  to  comment  on  his  crimes,  frauds  and  mis- 
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condiict  as  brought  to  light  by  the  investigations.  But 
whether  the  article  means  to  charge  that  a  woman  —  and  that 
woman  the  plaintiff, — was  at  the  "bottom  "  of  all  these  frauds 
and  crimes  as  an  instigator  or  accomplice,  or  whether  it  only 
means  that  a  woman  was  in  some  way  connected  with  How- 
ard's matter,  it  is  difficult  to  say.  But  if  it  was  intended  to 
claim  that  the  publication  charged  the  plaintiff,  Mrs.  Cary^ 
with  being  connected  with  the  forgery  and  other  crimes  of 
Howard  as  a  confederate  or  instigator,  it  seems  to  us  that  cor- 
rect pleading  required  an  averment  or  colloquium  "  to  ascer- 
tain that  to  the  court  which  is  generally  or  doubtfully  ex- 
pressed,'*  and  to  show  that  the  language  referred  to  the 
plaintiff.  See  Ycm  Veckten  v.  Hopkvria^  5  Johns.,  211;  Cra- 
mer V.  JSToonan,  4  Wis.,  231;  Brown  et  al.  v.  Remingtorhy  7 
id.,  462.  As  the  complaint  now  stands,  it  is  uncertain  what 
these  words  mean,  and  to  whom  they  refer. 

But,  passing  from  this  point,  we  think  the  publication  is 
clearly  libelous  on  the  ground  that  it  has  a  direct  tendency  to 
injure  the  female  plaintiff  in  her  reputation,  to  degrade  and 
disgrace  her  in  society,  and  to  bring  her  into  public  contempt , 
and  ridicule.  Says  Chief  Justice  WnnoN,  in  Cramer  v. 
Noonam^^mipTa:  "We  understand  from  all  the  authorities, 
that  a  malicious  publication  which  accuses  one  of  a  crime,  or 
blackens  his  character,  and  exposes  him  to  public  hatred,  con- 
tempt and  ridicule,  is  libelous."  Laneing  v.  Ca/rpenter^  9 
Wis.,  541.  That  such  is  the  nature  and  effect  of  the  publica- 
tion under  consideration,  must  be  apparent  on  slight  examina- 
tion. For  the  article  proceeds  to  state,  in  substance,  that  "  it 
is  currently  rumored  that  Mre.  Beckwith^  the  widow  of  the 
late  Hon.  Nelson  Beckwith,  has  gone  with  Howard,  or  has 
some  connection  with  his  disappearance.  It  is  said  that  Mrs. 
B.  left  shortly  before  Howard's  departure,  ostensibly  for  the 
purpose  of  visiting  Washington,  and  since  that  time  her  family 
have  telegraphed  to  her  and  for  her  repeatedly,  but  can  receive 
no  tidings  whatever  of  her  whereabouts.    Howard  was  known 
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to  have  possession  of  considerable  of  lier  money  at  the  time 
he  absconded,  and  the  facts  of  her  leaving  and  subsequent  re- 
ticence, coupled  with  this,  have  given  rumors  to  the  effect  that 
they  had  concocted  a  scheme  to  meet  at  some  appointed  time 
and  place,  and  have  gone  together.  For  the  lady's  sake  it  is 
but  proper  to  give  but  little  credence  to  such  a  suspicion  until 
further  developments  shall  prove  it  well  founded." 

It  seems  to  us  no  intelligent  person  can  read  this  article 
without  seeing  that  its  necessary  effect  was  to  disgrace  and 
degrade  Mrs.  BeckwUh  in  public  estimation  and  esteem ;  to 
lower  her  in,  or  to  exclude  her  from,  society;  and  to  bring  her 
into  contempt  and  ridicule.  The  learned  counsel  for  the  de- 
fendants insists  that  there  is  nothing  in  the  publication  which 
charges  that  Howard  and  Mrs.  Bechwith  went  away  for  any 
criminal,  unlawful  or  illicit  purpose.  It  is  true,  the  article 
does  not  impute  to  Mrs.  BeckwUh  any  sexual  immorality*  or 
criminal  conduct;  but  it  does  directly  charge,  or  imply,  that 
she  had  either  gone  away  with,  or  had  appointed  a  time  and 
place  to  meet,  a  man,  who,  it  was  alleged,  had  committed 
forgery,  had  been  guilty  of  frauds,  had  betrayed  his  friends, 
had  deserted  his  family;  who  was,  in  short,  a  man  of  such  a 
character  that  no  respectable  woman  could  associate  with  him 
anywhere  without  social  degradation;  or  without,  as  the  books 
say,  bringing  her  into  hatred,  contempt  and  ridicule.  Indeed, 
it  seems  to  us  that  no  charge — except,  perhaps,  the  imputation 
of  being  an  unchaste  woman, — was  better  calculated  to  injure 
the  reputation  of  Mrs.  Bechwith^  and  impair  her  standing  in 
society^  than  the  conduct  attributed  to  her  in  the  publication. 
If  she  was  not  his  accomplice  or  confederate,  she  certainly 
could  not  secretly  go  off  with,  or  make  arrangements  to  meet 
anywhere,  a  man  such  as  Howard  is  represented  to  be,  with- 
out placing  herself  in  a  most  odious  and  degrading  connec- 
tion. There  can  be  no  doubt  that,  upon  well  settled  principles, 
a  publication  which  imputes  to  her  such  conduct  is  libelous. 
Bice  V.  Simmons,  2  Harr.,  417;  Colby  v.  EeynoldSy  6  Vt,  489. 
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By  the  Court.  —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  further  proceedings  ac- 
cording to  law. 


"Walters  ts.  The  St.  Joseph  Fibb  &  Marine  Insubanoe 

Company. 

FntB  Insurance.    Cancellation  of  policy.    Estoppel. 

Plaintiff,  having  insurance  in  a  Chicago  company  on  certain  property  lor  five 
yeaiB  from  Februaiy  14, 1874,  for  which  he  had  paid  the  premium  in  foil, 
procured  from  the  defendant  company  a  policy  of  insurance  for  three 
years  on  the  same  property  for  the  same  amount,  dated  January  5, 1875, 
paying  the  premium  therefor,  and  deliTering  to  defendant  the  Chicago 
polipy  with  an  indorsement  requesting  the  Chicago  company  to  cancel 
it;  and  this  policy,  thus  indorsed,  was  immediately  mailed  by  defend- 
ant's agent,  for  the  plaintiff,  to  tlie  Chicago  company.  The  properCy 
was  destroyed  by  fire  Maich  19, 1875,  and  afterwards  plaintiff  receiyed  a 
notice  from  the  Chicago  company,  dated  January  10,  but  postmarked 
March  20,  1875,  that  it  refused  to  cancel  the  policy.  Held,  that  said 
poticy  had  been  cancelled  by  plaintiff  on  his  part;  that  the  Chicago  com- 
pany, by  its  silence  for  two  and  a  half  months,  and  until  after  tlie  prop- 
erty was  destroyed,  was  estopped  from  denying  that  it  had  assented  to 
the  cancellation;  and  that  defendant  is  liable  for  tlie  loss,  even  if  the 
validity  of  its  policy  depended  upon  such  cancellation. 

APPEAL  from  the  Circuit  Court  for  Winnebago  County. 

Action  upon  a  jwlicy  of  insurance.  The  facts,  as  shown  by 
the  pleadings  and  proofs,  are  these:  The  plaintiff  had  an  in- 
surance in  the  American  Fire  Ins.  Company  of  Chicago,  on  his 
dwelling  house  and  contents,  to  the  amount  of  $600,  for  a  term 
of  five  years  from  February  14,  1874,  for  which  he  paid  the 
premium  in  full.  Becoming  distrustful  of  the  solvency  of 
that  company,  he  applied  to  the  defendant  company  to  take 
a  risk  on  the  same  property,  and  tlie  latter  company  issued  to 
him  a  policy  thereon,  dated  January  5,  1875,  for  the  same 
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amount,  for  three  years.  The  plaintiff  paid  the  premium  de- 
manded for  such  insurance,  and  the  company  delivered  the 
policy  to  him.  At  the  same  time  the  plaintiff  produced  the 
American  Company  policy,  and  signed  an  indorsement  written 
thereon  by  the  agent  of  the  defendant,  in  these  words:  "  En- 
closed please  find  my  policy,  which  I  would  like  cancelled." 
The  policy,  with  the  indorsement  thereon,  was  immediately 
mailed  by  such  agent,  for  the  plaintiff,  to  the  American  Com- 
pany at  Chicago. 

The  insured  property  was  destroyed  by  fire  March  19,  1875. 
After  the  fire,  and  on  or  about  March  22,  the  plaintiff  received 
a  letter  from  the  secretary  of  the  American  Company,  dated 
January  10,  but  postmarked  March  20, 1875,  refusing  to  can- 
cel the  policy. 

As  a  defense  to  the  action  the  defendant  averred  in  its  an- 
swer, and  introduced  testimony  on  the  trial  tending  to  prove, 
that  the  policy  in  suit  was  delivered  to  the  plaintiff  on  the  ex- 
press condition  that  it  should  not  take  effect  until  the  policy 
issued  by  the  American  Company  should  be  cancelled  by  that 
company.  The  circuit  judge  submitted  that  question  to  the 
jury,  and  instructed  them  that  if  such  was  the  condition  of  tlie 
contract,  and  if  that  company  refused  to  cancel  the  policy,  the 
plaintiff  could  not  recover.  The  judge  also  overruled  tho 
claim,  that,  if  liable  at  all,  the  defendant  was  only  liable  ^ro 
rata  with  the  American  Company. 

The  jury  found  for  the  plaintiff,  and  assessed  his  damages 
at  $530.56,  which  was  the  whole  amount  of  his  loss.  A  mo- 
tion for  a  new  trial  was  denied,. and  judgment  for  the  plaintiff 
was  entered  pursuant  to  the  verdict. 

Charles  Barber^  for  appellant,  argued  that  the  contract  of 
insurance  with  the  American  Insurance  Company  could  not 
be  cancelled  by  either  party  thereto,  without  the  consent  of 
the  other.  May  on  Ins.,  68,  §  67;  Flanders  on  Ins.,  170;*  Alli- 
ance Mut.  Ins.  Co.  V,  Swi/ty  10  Cush.,  433;  Sands  v.  Hilly 
42  Barb.,  651;  ^tna  Ins.  Co.  v.  JUaguire,  51  111.,  342;  J^aJ- 
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yan  v.  Union  Mtit.  Ins.  Co.y  33  N.  H.,  233;  Goitv.  Ins.  Co.j 
25  Barb.,  189;  Peoria  F.  c&  M,  Ins.  Co.  v.  Botts,47  lU.,  516; 
JBoland  v.  Whitman^  33  Ind.,  64;  Van  Valkenfywrg  v.  Zen- 
nox  Fire  Ins.  Co.^  51  N.  Y.,  465;  WiUcins  v.  Tobacco  Ins. 
Co.^  1  Cine,  349;  1  Addison  on  Con.  (Am.  ed.),  §  361. 
An  insurance  policy  cannot  be  cancelled  by  either  insurer  or 
insured,  without  placing  the  other  party  in  statu  quo.  It  is 
well  settled  that  a  request  or  notice  of  cancellation  by  the 
company,  without  a  return  of,  or  an  oflfor  to  return,  the  pre- 
mium, amounts  to  nothing.  Flanders  on  Ins.,  171;  Marcy 
on  Ins.,  §  574;  Hathom  v.  Germania  Ins.  Co.j  55  Barb.,  28; 
61  HI.,  842.  And  the  reverse  of  the  rule  is  also  true,  that  a 
mere  request  on  the  part  of  the  insured  to  cancel  the  policy, 
without  waiving  all  claims  upon  the  unearned  premiums,  or 
against  the  company  for  loss,  amounts  to  nothing.  What  was 
there  to  prevent  the  plaintiff  ^s  compelling  the  American  Com- 
pany to  return  him  thp  unearned  premium,  or  even  compell- 
ing it  to  pay  the  amount  of  the  loss  in  case  the  property  were 
destroyed  by  fire  before  the  company  annulled  the  policy?  45 
Ga.,  244;  51  K  Y.,  165;  1  Cine,  349;  66  Mo.,  691.  Assum- 
ing, then,  that  at  the  time  of  the  loss  plaintiff  was  insured  in 
both  companies,  the  loss  must  be  borne  by  both  companies 
in'o  rata^  there  being  a  clause  to  this  effect  in  both  policies. 
Flanders  on  Ins.,  46;  Fitssimmons  v.  City  Fire  Ins.  Co.y  18 
Wis.,  234. 

Gahe  Bouchy  for  respondent: 

The  American  policy  was  invalid,  because  plaintiff  volunta- 
rily and  unconditionally  surrendered  it  when  insured  by  de- 
fendant. The  insured  is  at  liberty  to  retire  from  the  contract 
at  any  time,  having  entered  into  no  obligation  to  remain  in- 
sured for  any  length  of  time.  Even  if  the  American  company 
had  the  right  to  keep  its  policy  alive,  it  is  estopped  by  retain- 
ing the  policy  in  silence  so  long  after  it  liad  been  returned 
with  the  request  to  cancel.  The  first  policy  having  be- 
come  void,  the  one  in  suit  must  sustain  the  whole  loss. 
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Hygum  v.  Ins.  Co.^  11  Iowa,  21;  ForJmsh  v.  Ins.  Co.y  4  Gray, 
337. 

Lyon,  J.  By  returning  his  policy  to  the  American  Com- 
pany for  cancellation,  the  plaintiff  cancelled  it  on  his  part; 
and  by  retaining  the  policy  two  and  one-half  months,  and  un- 
til after  the  insured  property  liad  been  destroyed  by  fire,  with- 
out objection  to  its  cancellation,  the  American  Company,  by 
such  delay  and  silence,  consented  thereto  and  is  now  estopped 
to  assert  the  contrary.  Hence  the  condition  upon  which  it  is 
claimed  the  validity  of  the  policy  in  suit  depends,  was  fully 
performed  before  the  insured  property  was  destroyed,  and  the 
policy  was  then  a  valid  and  binding  obligation  upon  the  de- 
fendant to  the  full  extent  of  the  plaintiff's  loss. 

There  being  but  one  insurance  upon  the  property,  of  course 
there  is  no  question  of  apportionment  of  the  loss  in  .the  case. 

By  the  Court. — Judgment  affirmed. 


Chuboh  vs.  Smith,  imp. 

LAin>  CoNTKACT.  Bights  of  vender:  Bights  qf  his  assignee  of  apart  or  the 
whole  of  the  purchase^money  notes ^  after  a  strict  foreclosure  of  the  pur ^ 
chaser's  equity. 

1.  The  vendor  of  land  by  an  ordinary  land  contract  holds  the  legal  title  as 

secnrity  for  the  unpaid  puidiase  money;  and  on  default  m  its  payment 
is  entitled,  m  this  state,  to  a  strict  foreclosure  of  the  purchaser's  equity 
of  redemption. 

2.  If  the  vendor  transfers  to  another  person  the  purchaser's  notes  for  the  wfao]^ 

of  the  unpaid  purchase  money,  he  will  hold  the  legal  tiUe  in  trust  for  the 
security  of  his  assignee;  and  on  &iluro  of  the  purchaser  to  pay  such  notes 
at  maturity,  the  assignee  will  be  entitled  not  only  to  a  strict  foreclosure 
of  the  purchaser's  equity  of  redemption,  but  to  a  judgment  against  tlie 
vendor  enforcing  the  execution  of  such  trust  in  some  appropriate  manner. 
8.  Whether  a  mere  vendor's  lien  will  pass  to  and  be  enfoxceaHe  Vy  an  aa« 
signee  of  the  purchase-money  debt,  is  not  here  considered* 
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4.  Where  the  vendor  transfers  only  a  pari  of  the  purchase-money  notes,  he 

will  hold  the-  legal  title  as  trustee  for  his  assignee  pro  tanto;  and,  alter 
a  stnct  foreclosure  in  his  own  behalf  upon  defeiult  in  payment  of  the 
notes  by  him  retained,  he  will  hold  the  absolute  title  to  an  undivided 
portion  of  the  land  as  trustee  for  his  assignee,  the  amount  of  the 
assignee's  interest  in  the  land  being  proportioned  to  his  interest  in  the 
unpaid  purchase  money. 

5.  In  an  action  by  the  holder  of  a  part  of  the  purchase-mon^  notes  in  such  a 

case,  it  is  error  to  adjudge  the  plaintiff *s  rights  in  the  hmd  paramount\o 
those  of  the  vendor,  or  to  direct  a  sale  of  the  land  and  a  personal  judg- 
ment against  the  vendor  for  a  deficiency:  but  he  should  be  adjudged  to 
convey  to  the  plaintiff  the  proper  undivided  part  of  the  land,  or,  if  he 
cannot  do  that,  to  make  compensation  therefor  on  equitable  terms;  and 
this  relief  should  be  granted  where  the  neceesaiy  fects  are  alleged  in  the 
complaint,  though  the  spcM^ific  relief  there  demanded  is  a  foreclosure  and 
sale. 

APPEAL  from  the  Circuit  Court  for  Wirmehago  County. 

The  appellant,  Smithy  and  one  David  Kimball,  being  the 
owners  of  a  certain  tract  of  land  in  the  county  of  Winnebago, 
entered  into  a  contract  in  writing,  in  the  usual  form,  with  the 
defendant  Bogk,  to  sell  and  convey  such  land  to  the  latter  for 
$4,000.  Bogk  paid  $300  in  cash,  and  gave  his  notes  to  the 
vendors,  payable  to  Kimball  or  bearer,  for  different  amounts 
and  payable  at  different  times,  for  the  residtle  of  the  purchase 
money.  Of  these  notes,  the  one  which  first  became  due  (be- 
ing for  fifty  dollars  and  interest)  was  transferred  by  tlie  ven- 
dors, SrwUh  and  Kimball,  to  the  plaintiff,  immediately  after 
execution.  Smith  and  Kimball  retained  the  residue  of  such 
notes;  and  Bogk  having  failed  to  pay  some  of  them  at  matu- 
rity, tliey  brought  an  action  against  him,  in  equity,  and 
obtained  judgment  for  a  strict  foreclosure  of  his  equitable  in- 
terest in  the  land,  under  the  contract  The  present  plaintiff 
was  not  a  party  to  that  action,  and  his  note  has  not  been  paid: 

This  action  was  brought  upon  the  theory  that  the  plaintiff 
has  a  mortgage  interest  in  the  land  affected  by  such  contract, 
as  security  for  his  note;  and  the  plaintiff  seeks  to  enforce 
payment  of  his  note  by  a  sale  of  the  land  as  upon  a  foreclo- 
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Bure  of  an  ordinary  mortgage.  The  circuit  court  adopted  the 
plaintiff's  theory  of  the  case,  and,  after  adjudging  that  the 
plaintiff's  lien  upon  the  land  is  paramount  to  that  of  the 
vendors,  gave  judgment  of  foreclosure,  and  for  a  sale  of  the 
land,  and  the  payment  of  the  plaintiff's  note  out  of  the  pro- 
ceeds of  such  sale.  A  personal  judgment  against  Smith  and 
the  representatives  of  the  estate  of  Kimball,  was  also  ren- 
dered  for  the  amount  of  such  note.  From  tliat  judgment 
Smith  appealed. 

Odbe  Bouck^  for  appellant: 

1.  Upon  no  theory  were  the  vendors  liable  upon  the  note, 
and  the  personal  judgment  against  them  was  tlierefore  erro- 
neous. 2.  There  is  a  distinction  between  a  mortgage  and  a 
land  contract,  which  the  court  has  failed  to  observe.  Cii/y  ^. 
Lamson^  9  Wall.,  484;  Button  v.  Schroyer^  5  Wis.,  698;  Ba- 
ker V.  Beachy  15  id.,  99;  If.  W.  Iron  Co.  v.  Meade^  21  id.,  477; 
Druse  v.  Wheeler^  22  Mich.,  439.  8.  A  vendor's  lien  is  an 
equitable,  not  a  legal  right,  and  is  not  assignable.  Story's 
Eq.  Jur.,  §  1219;  4  Kent's  Com.,  150;  Porter  v.  Dvhuquej 
20  Iowa,  440;  Machreth  v.  SymmonSj  1  L.  0.  in  Eq.,  Am. 
note;  11  Gratt.,  615,  629;  Brush  v.  Kmsley^  14  Ohio,  20; 
Horton  V.  Homery  id.,  437;  Tiemcm  v.  Beam^  2  id.,  886; 
Jaokman  v.  Halloeky  1  id.,  318;  Baum  v.  Origshfy  21  Cal., 
172;  Lewie  V.  Covillaudy  id.,  178;  WilUamav.  Yowrtg^  id., 
227;  Roes  v.Hevnzeny  36  id.,  313;  Keith  v.  Homery  32  IlL, 
524;  Richards  V.  Leaning ^  27  id.,  481;  82  id.,  526;  Fish  v. 
Howlandy  1  Paige,  20;  White  v.  Williamsy  id.,  502;  IHxon 
V.  Dixony  1  Md.  Ch.  Dec.,  220;  RalVs  ExWs  v.  Clicky  5 
Ala.,  863;  White  v.  Stovery  10  id.,  441;  Shall  v.  Biscoe,  18 
Ark.,  142;  Welbom  v.  WilUamSy  9  Ga.,  86;  Dickinson  v. 
Chasey  1  Morris,  492;  Briggsv.  Hilly  6  How.  (Miss.),  362; 
Walker  v.WilliamSy  80  Miss.,  165;  Pitts  v.  Parker  y  44  id., 
247;  Stratton  v.  Ooldy  40  id.,  778;  Oreen  v.  DemosSy  10 
Humph.,  371;  Gann  v.  Chester y  5  Terg.,  205;  Adams  v. 
Cowherdy  30  Mo.,  458.    4.  The  vendor  could  not  sell  the  land 
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on  forecloBure,  and  an  assignee  of  one  of  the  notes  can  have 
no  greater  rights. 

jET.  B.  Jackson^  for  respondent: 

The  relation  between  the  parties  to  a  land  contract  is  anal- 
ogous to  that  of  mortgagor  and  mortgagee,  and,  as  in  case  of 
a  mortgage,  so  here^  where  several  parties  hold  the  several 
notes,  each  note  holder  is  a  mortgagee,  and  the  holder  of  the 
note  first  falling  due  has  the  prior  lien.  Wood  v.  Trasky  7 
Wis.,  566;  Marine  Bank  v.  International  Bank^  9  id.,  57; 
Lyman  v.  Smithy  21  id.,  674;  14  Ark.,  628;  4  S.  &  M.,  294; 
Meigs  (Tenn.),  52;  33  Wis.,  658,  666;  2  Story's  Eq.  Jur., 
§  1212;  1  id.,  §  790;  1  K  Y.,  596.  The  contract  was  executed 
by  both  parties,  and  the  note  was  payable  to  bearer;  hence 
appellant,  by  executing  the  contract,  by  transferring  the  note 
to  the  plaintiff,  and  by  divesting  the  vendee  of  title,  came  to 
hold  the  land  subject  to  the  payment  of  plaintiff's  first  lien, 
and  a  personal  judgment  against  him  was  proper.  Bishop  v. 
Douglasy  25  Wis.,  696.  The  judgment  contains  no  provision 
for  enforcing  payment  except  by  the  sale  of  the  land.  16 
Wis.,  503.  A  sale  was  necessary  because  the  title  was  not  in 
plaintiff,  and  his  lien  could  not  otherwise  be  enforced.  Button 
V.  ScAroyeTj  5  Wis.,  598,  therefore,  does  not  apply. 

Lyon,  J.  Like  the  case  of  BvMon  v.  Schroyery  5  Wis., 
598,  the  transaction  between  Smith  and  Kimball,  of  the  one 
part,  and  Bogk,  of  the  other  part,  "  is  an  ordinary  case  of  a 
contract  for  the  sale  and  conveyance  of  real  estate,  part  of  the 
purchase  money  having  been  paid,  *  *  *  and  the  tifle 
witliheld  as  security  for  the  remainder  of  the  purchase  money. 
*  *  *  The  relation  between  the  parties  is  analogous  to 
that  of  equitable  mortgagor  and  mortgagee.  The  former  has 
the  equity  of  redemption;  the  latter  has  the  correlative  right  of 
foreclosure." 

Bogk  having  failed  to  make  the  payments  of  purchase 
^money  stipulated  for  in  the  contract,  Smdth  and  Eomball 
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availed  themselves  of  snch  right  of  foreclosure,  and  thereby 
cut  off  and  terminated  the  equitable  interest  of  Bogk  in  the 
land.  In  accordance  with  the  practice  adopted  in  Sutton  v. 
Schrayer^  and  followed  in  Baker  v.  Beachy  15  Wis.,  99,  this 
result  was  accomplished  by  a  strict  foreclosure  of  Bogk's 
equity  of  redemption,  and  not,  as  seems,  to  be  the  practice  in 
some  of  the  states,  by  a  sale  of  the  land. 

Smith  and  Kimball  held  the  legal  title  to  the  land  as  secnr- 
ity  for  the  payment  of  all  the  notes  given  by  Bogk  for  the  un- 
paid purchase  money.  This  security  was  essentially  a  mort- 
gage interest  in  the  land.  Had  they  transferred  aU  of  those 
notes  to  plaintiff,  instead  of  but  one  of  them,  we  are  clear  diat 
they  would  thereafter  have  held  the  legal  title  to  the  land  in 
trust  for  the  security  of  the  plaintiff^  and  that  after  Bogk  had 
made  default  by  failing  to  pay  his  notes  at  maturity,  the 
plaintiff  would  have  been  entitled,  not  only  to  a  strict  fore- 
closure of  Bogk's  equity  of  redemption,  but  to  a  judgm^t 
against  Kimball  and  Smith  enforcing  the  execution  of  such 
trust  in  some  appropriate  manner.  These  principles  have 
been  asserted  and  applied  in  several  well  considered  cases,  and 
we  think  the  decisions  rest  upon  solid  grounds.  We  dtc 
a  few  of  the  cases:  Roper  v.  Mc Cooky  7  Ala.  (N.  S.),  318; 
Smith  V.  Rohvnson,  13  Ark.  (8  Eng.),  533;  Graham  v,  Mc- 
Camphelly  Meigs  (Tenn.),  52;  Moore  v.  AnderSy  14  Ark, 
628;  Tarmer  v.  HickSy  4  Smedcs  &  Mar.,  294. 

The  learned  counsel  for  the  appellant  maintains  that  the 
security  held  by  Kimball  and  Smith  is  in  tlie  nature  of  a 
vendor's  lien  (which  he  says  is  not  assignable),  and  hence,  that 
the  transfer  of  the  notes  of  Bogk  for  the  unpaid  purchase 
money  c  innot  operate  as  an  assignment  of  such  security.  It 
must  be  conceded  that  there  are  cases  which  seem  to  support 
the  counsel's  position.  And  yet,  we  think  it  apparent  that 
there  is  a  fundamental  distinction  between  the  lien  of  a  ven- 
dor or  grantor  of  land  for  unpaid  purchase  money,  and  the 
security  held  by  Smith  and  Kimball  in  the  present  case.    In 
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the  former  case,  the  interest  of  tlie  grantor  in  the  land  is  a 
mere  lien,  resting,  or  which  may  rest,  in  parol,  the  fee  being 
in  the  grantee,  who  may  readily  convey  the  same,  discharged 
of  the  lien,  to  a  loTia  fide  purchaser  for  value;  while  in  the 
present  case  the  fee  remained  in  Smith  and  Kimball,  and 
Bogk  took  only  a  mere  equity  of  redemption  in  the  land,  no 
conveyance  of  which  to  a  stranger  could  possibly  affect  the  se- 
curity for  the  purchase  money.  In  other  words,  it  is  the  dif- 
ference between  a  mere  lien  without  legal  title,  and  ownership 
of  the  land  subject  only  to  an  equity  of  redemption.  This 
distinction  is  clearly  drawn  in  some  of  the  cases  above  cited, 
and  its  existence  is  an  answer  to  the  position  that  Kimball 
and  Smith  held  only  a  vendor's  lien  for  the  unpaid  purchase 
money.  Hence  it  is  not  necessary  to  determine,  and  we 
do  not  determine,  whether  a  mere  vendor's  lien  will  pass 
to  and  bo  enforceable  by  an  assignee  of  the  purchase-money 
debt. 

If  Kimball  and  Smith  would  have  held  the  land  as  trustees 
for  the  plaintiff  had  they  transferred  to  him  all  of  the  pur- 
chase-money notes,  no  good  reason  is  perceived  why  they  do 
not  now  hold  it  as  such  trustees  to  the  extent  of  his  interest 
in  such  notes.  The  transfer  of  one  of  several  notes  secured 
by  a  mortgage  carries  with  it  to  the  transferee  a^  interest  j>r(> 
tanto  in  the  mortaged  premises;  and  inasmuch  as  the  security 
held  by  Kimball  and  Smith  was  tantamount  to  a  mortgage  for 
the  unpaid  purchase  money,  it  necessarily  follows  that  when 
they  transferred  to  the  plaintiff  a  note  given  for  a  part  of  such 
purchase  money,  they  became  his  trustees  for  a  corresponding 
interest  in  the  land,  the  legal  title  to  which  they  held  as  secur- 
ity for  the  whole  debt.  Before  Bogk's  equity  of  redemption 
was  foreclosed,  such  interest  was  confined  to  the  legal  title; 
but  thereafter  the  interest  so  held  by  Kimball  and  Smith  as 
trustees  for  the  plaintiff  was  and  is  the  absolute  title  to  an  un- 
divided portion  of  the  land.  The  note  of  plaintiff  being  for 
$50,  and  the  whole  unpaid  purchase  money  being  $3^700^  the 
Vol,  XXXIX.— 32 
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plaintiff's  share  of  the  land  is  an  nndivided  one  seventy- 
fourth  thereof.  It  is  scarcely  necessary  to  say  that  the  rights 
of  the  plaintiff  are  not  affected  by  the  foreclosure  proceedings 
to  which  he  was  not  a  party.  Yet  these  proceedings  may 
enure  somewhat  to  his  benefit,  in  that  they  terminated  Bogk'9 
equitable  interest  in  the  land  in  question,  and  left  Kimball,. 
Smith  and  the  plaintiff  the  absolute  owners  of  such  land,  in 
common,  in  the  proportions  above  indicated. 

It  follows  from  the  views  above  expressed,  that  the  plaintiff^ 
and  Kimball  and  Smith  are  on  the  same  footing  in  respect  to 
the  land.  Hence  that  portion  of  the  judgment  which  declares 
that  plaintiff's  rights  therein  are  paramount  to  those  of  Kim- 
ball and  Smithy  is  erroneous. 

The  judgment  is  also  erroneous  in  that  it  directs  the  land 
to  be  sold.  True,  we  hold  that  the  security  with  which  we 
are  dealing  is  essentially  a  mortgage  interest,  and  the  statute 
(K.  S.,  ch.  145,  sec.  1)  provides  that  in  actions  for  the  fore- 
closure or  satisfaction  of  mortgages,  if  the  plaintiff  recover, 
the  court  shall  order  a  sale  of  the  mortgaged  premises,  or  of 
so  much  thereof  as  may  be  necessary  to  satisfy  the  mortgage 
debt  and  interest;  yet  we  do  not  think  this  security  is  within 
the  statute.  It  is  quite  manifest  that  the  statute  has  refer- 
ence to  ordinary  mortgages,  which  leave  the  fee  of  the  mort- 
gaged premises  in  the  mortgagors,  only  to  be  divested  by  the 
foreclosure  sales  (  Wood  v.  Traekj  7  Wis.,  566),  and  not  to  a 
security  like  that  in  the  present  case,  which,  although  analo- 
gous to  a  mortgage,  vests  or  leaves  the  fee  in  the  mortgagee. 
In  the  former  case  a  sale  may  be  deemed  necessary  to  divest 
the  mortgagor  of  the  fee,  while  in  the  latter  case  the  mort- 
gagor has  produced  the  same  result  by  his  own  act  or  contract^ 
and,  having  nothing  but  an  equitable  interest  in  the  land,  he 
may  be  divested  thereof  by  a  decree  or  judgment  of  the 
court,  and  a  sale  is  unnecessary.  In  Baker  v.  Beachy  supra^ 
the  default  occurred  after  the  above  statute  was  enacted,  and 
the  case  was  governed  by  the  statute.    Although  we  find  there 
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no  discussion  of  tlie  Bnbject,  the  decision  is  in  harmony  with 
the  foregoing  views. 

Besides,  this  is  not  properly  a  foreclosure  action.  That 
was  the  nature  of  the  action  of  Kimball  and  Smith  against 
Bogk,  the  judgment  in  which  terminated  the  equity  of  re- 
demption of  the  latter.  The  real  office  of  this  action  is  to 
determine  the  plaintiffs  interest  in  the  land,  and  to  secure  it 
to  him.  It  is  true  the  action  was  not  brought  on  that  theory, 
but  the  necessary  facts  are  alleged  to  entitle  the  plaintiff  to 
that  relief,  and  there  seems  to  be  no  good  reason  why  he 
should  not  obtain  it  in  this  action.  To  that  end,  a  sale  of  the 
land  is  entirely  unnecessary. 

All  that  can  be  required  of  the  appellant  and  the  represent- 
atives of  Kimball,  is,  that  they  execute  their  trust  by  convey- 
ing to  the  plaintiff  an  undivided  one  seventy-fourth  part  of 
the  land,  or,  if  it  is  not  in  their  power  to  do  so,  that  they 
make  compensation  therefor  on  equitable  principles. 

It  is  freely  conceded  by  counsel  for  the  plaintiff  that  it  was 
error  to  render  a  personal  judgment  in  the  action.  That  it 
was  error  to  render  such  a  jud^nent,  admits  of  no  doubt. 

By  the  (hurt. — The  judgment  is  reversed,  and  the  cause 
remanded  for  further  proceedings  according  to  law. 


PnoB  vs.  Vaughk  and  others. 


Salb:  Deuvkbt:  Statutb  of  Fbauds.  (1)  TUJe  to  logs  does  ftot  pass 
ufUil  measuredf  unless  so  agreed.  (2)  Question  of  ddivery,  Cass 
stated.  (3)  Parol  contract,  not  executed  hy  deUverg,  void  under  sta^uts 
of  frauds y  notunthsttmding  subsequent  pagments. 

Fbacticb.  (4)  Practice  on  remanding  judgment  when  evidence  not  before 
this  court. 

1.  In  general,  where  the  vendor  in  a  contract  lor  the  sale  and  delivery  of 
logs  is  bound  to  ascertain  the  qaantity  by  having  thib  logs  scaled,  title 
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does  not  pass  to  t]ie  vendee  until  all  the  logs  are  deliveied  and  dnly 
measured;  but  the  parties  may  enter  into  a  valid  agreement  tiiat  ^ 
title  shall  pass  as  fast  as  the  logs  are  deposited  in  the  place  agreed  upon 
for  delivery;  and  in  that  case  tliey  will  be  at  tlie  vendee's  risk  from  the 
time  of  sudi  deposit,  even  though  the  vendor  may  still  be  bound  to  hare 
them  scaled. 

2.  Plaintiff  agreed  to  purchase  all  tho  logs  which  one  M.  could  deliver  in  a 

certain  logging  season,  and  M.  got  out  logs  and  placed  them  at  or  near 
the  point  of  deliveiy,  which  was  upon  his  own  land.  The  contract  was 
silent  as  to  where,  when  and  by  whom  tho  logs  should  be  scaled,  and  it 
does  not  appear  that  tliey  were  ever  measured  in  fact  Plaintiff  ad- 
vanced to  M.,  under  the  contract,  goods  and  supplies  to  a  consideraUe 
amount,  prior  to  March  12th,  which  was  the  end  of  the  logging  season; 
and  afterwards  paid  him  considerable  sums  on  account  of  the  logs  prior 
to  the  8tli  of  August.  Before  that  day,  the  logs  still  l^eing  at  the  same 
place,  M.  sold  and  delivered  a  portion  of  them  to  V.,  who  on  that  day 
took  a  part  of  them  into  his  possession,  and  carried  them  away  as  hk 
own.  In  an  action  against  M.  and  V.  for  a  conversion  of  the  logs  so 
carried  away:  Held,  that  the  parties  to  the  contract  must  be  presumed 
to  have  intended  that  the  logs  should  be  examined  by  the  purchaser,  or 
at  least  that  the  quantity  should  be  ascertained,  before  delivery  to  {daint- 
iff  and  acceptance  by  him;  and  that  there  was  no  complete  sale  to  the 
plaintiff. 

3.  Tlie  contract,  which  was  by  parol,  not  having  been  executed  by  a  deli?ery 

and  acceptance  of  the  logs,  was  void  by  the  statute  of  frauds,  and  sab- 
sequent  payments  did  not  take  it  out  of  the  operation  of  the  statute. 

4.  The  question  in  this  case  having  arisen  entirely  on  the  findings  of  the  trial 

court,  and  tiie  evidence  not  being  before  this  court,  the  judgment  for  the 
plaintiff  is  reversed,  and  the  cause  remanded  with  a  suggestion  that  the 
circuit  court  grant  a  new  trial,  if  satisfied  that  justice  would  thereby  be 
promoted,  but  that  otiierwise  it  dismiss  the  complaint. 

APPEAL  from  the  Circuit  Court  for  Bayfield  County. 

The  complaint  alleged  that  plaintiff  was  the  owner  of  and 
possessed  as  his  own  property  a  large  number  of  pine  saw 
logs  lying  near  the  mouth  of  Onion  river,  and  amounting  to 
about  one  million  feet,  and  that  the  defendants,  on  the  9th  of 
August,  1874,  wrongfully  took  and  carried  away  about  two 
hundred  thousand  feet  of  said  logs  and  converted  them  to 
their  own  use.  Answer,  a  general  denial.  No  bill  of  excep- 
tions was  made,  and  the  case  came  up  upon  the  findings  of 
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the  court,  which  are  fully  stated  in  the  opinion.  The  plaintiff 
had  judgment  for  the  value  of  tlie  logs  in  question;  and  de- 
fendants appealed. 

S.  JJ.  Pvnney^  for  appellants: 

The  action  being  for  the  conversion  of  personal  property, 
plaintiff  must  have  had,  at  the  time  of  the  conversion,  a  com- 
plete property  in  the  logs,  either  general  or  special,  and  the 
actual  possession  or  the  right  to  immediate  possession.  The 
contract  was  to  manufacture  out  of  raw  material,  and  no  property 
passed  unless  the  logs  were  delivered.  2  Kent,  676 ;  Mxicklow  v. 
Mangles^  1  Taunt.,  318.  Had  the  logs  been  delivered  by  Mo- 
Donald  to  the  plaintiff,  with  the  intention  of  vesting  the  title 
and  right  of  possession  in  plaintiff,  and  had  they  been  accepted 
by  him  with  the  intention  of  taking  possession  as  owner,  the 
title  would  have  vested  in  him  without  measurement.  Sew- 
ell  V.  Eaton^  6  Wis.,  490;  Morrow  v.  Reed^  80  id.,  81.  But 
the  logs  here  were  not  delivered,  but  remained  on  the  premises 
of  McDonald^  and  not  even  words  had  passed  between  the 
latter  and  the  plaintiff  as  to  the  possession.  The  possession 
was,  therefore,  still  in  McDonald.  Menzies  v.  Dodd^  19 
"Wis.,  849.  The  logs  had  to  be  measured  by  the  parties  to 
ascertain  the  price;  hence  a  present  right  of  property  did  not 
pass  to  the  plaintiff.  2  Kent,  668,  664;  Morrow  v.  Reed^ 
supra.  The  contract  provided  no  time  for  payment  or  deliv- 
ery; hence  payment  was  a  condition  precedent  to  delivery. 
2  Kent,  659.  The  place  of  delivery  was  specified,  but  not  the 
time.  Neither  did  the  contract  provide  that  placing  the  logs 
at  the  place  of  delivery  mentioned  should  be  a  delivery  to 
plaintiff,  or  should  vest  the  title  in  him.  Trover  can  not  be 
maintained  for  goods  contracted  to  be  sold,  before  their  iden- 
tity, quantity  and  price  are  ascertained,  or  while  anything  re- 
mains to  be  done  by  the  seller.  8  Phill.  Ev.  (5th  Am.  ed.),  447. 
Again,  the  contract  was  void  by  tlie  statute  of  frauds.  Tay. 
Stats.,  1256.  The  fact  that  the  logs  were  not  procured  or  pro- 
vided, or  fit  for  delivery,  does  not  take  the  case  out  of  the 
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Statute.  Ea/rdell  v.  McChire^  3  Pin.  Wis.,  289;  1  Ohand., 
271;  Mason  v.  The  WhUlech  Co.^  86  Wis.,  164.  Some  part 
of  the  purchase  money  must  be  paid  at  the  making  of  the  oon- 
tract,  or  the  contract  itself  must  be  reafi^rmed  at  the  time 
payment  is  made.  ^ 

Tlie  cause  was  submitted  for  the  respondent  on  the  brief  of 
Henry  N,  Setzer,  who  argued  that  the  facts  found  by  the 
court  constituted  an  absolute  delivery,  so  as  to  pass  the  title 
to  the  logs  to  the  plaintiff.  Bates  v.  ConJcUng^  10  Wend., 
390.  The  payment  of  nearly  the  entire  amount  due  was  an 
acceptance  of  the  logs  by  the  plaintiff.  Lansi/ng  v.  Tv/mer^  3 
Johns.,*  13;  Oliphxmt  v.  Baker^  5  Denio,  379.  Admitting, 
for  the  argument,  that  the  logs  were  not  measured  until  after 
the  taking,  the  property  in  them  would  nevertheless  pass  to 
plaintiff  at  the  time  they  were  placed  at  the  place  agreed 
upon;  for  the  contract  included  all  the  logs  McDonald  should 
get  out  during  the  winter;  hence  the  scaling' of  the  logs  was 
not  necessary  for  their  identification.  It  is  well  settled  that, 
where  goods  are  identified,  though  it  may  be  necessary  to 
measure  them  in  order  to  ascertain  what  would  be  the  price  of 
the  whole  at  the  rate  agreed  upon,  the  title  will  pass  immedi- 
ately to  the  purchaser.  Crofoot  v,  Bennett^  2  Coms.,  260.  In 
this  case  McDonald  himself  identified  every  log  by  placing  it 
at  the  point  agreed  upon.  2.  The  contract  was  not  void.  It 
was  not  for  the  sale  of  any  chattel  or  personal  property,  but 
was  merely  executory.  McDonald  agreed  to  cut  and  haul 
logs  during  the  winter;  to  "get  out  and  furnish  "  logs.  After 
getting  out  500,000  feet,  and  notifying  respondent,  he  in- 
formed  him  that  he  could  "get  out"  and  deliver  a  larger 
quantity,  and  the  agreement  is  thereupon  extended  to  cover 
all  the  logs  cut  and  hauled  by  McDonald.  It  was  not  a  oon- 
tract  to  sell  those  logs,  but  an  agreement  by  McDonald  to 
perform  work  and  labor  in  getting  out  and  placing  at  a  certain 
place  the  logs  in  dispute,  which,  at  that  time,  had  no  existence 
in  fact.    This  being  so,  and  the  contract  providing  that  the 
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vork  and  labor  were  to  be  performed  witliin  the  year,  the 
«tatnte  of  frauds  does  not  apply. 

CoLB,  J.  The  questions  in  tbis  case  arise  entirely  upon  the 
finding  of  the  court  below,  there  being  no  bill  of  exceptions. 
Upon  the  facts  found,  it  seems  impossible  to  hold  that  there 
was  such  a  delivery  and  acceptance  of  the  logs  in  controversy 
■as  would  pass  the  title  or  ownership  to  the  plaintiff.  In  order  . 
to  sustain  the  action  it  must  appear  that  there  was  a  perfect 
and  complete  sale,  so  that  the  right  of  property  in  the  logs 
■and  the  risk  of  loss  were  transferred  to  the  purchaser.  It  is 
hardly  necessary  to  remark  that  an  actual  or  constructive  de- 
livery was  essential  to  a  complete  sale.  The  court  found,  in 
■substance,  that  the  plaintiff,  in  the  fall  of  1873,  entered  into  a 
verbal  contract  with  the  defendant  John  McDonald^  whereby 
it  was  agreed  that  McDonald  should  get  out  and  furnish  for 
him  logs  during  tlie  following  winter  or  logging  season,  and 
-deliver  them  at  the  lake  shore,  at  the  mouth  of  Onion  river, 
near  Bayfield;  and  that  the  plaintiff  was  to  pay  for  the  logs  at 
the  rate  of  $4.50  per  1000 '  feet.  It  was  mutually  understood 
■at  the  time  that  McDonald  could  and  would  furnish  and  de- 
liver on  the  contract  a  lialf  million  feet  of  logs;  and,  while  he 
should  be  engaged  in  getting  out  tlic  logs,  the  plaintiff  agreed 
to  let  him  have  sucli  goods  and  provisions  as  he  might  need, 
upon  the  credit  of  or  in  part  payment  for  the  logs.  In  the 
performance  of  the  contract,  McDonald  ^\»o\iX  logs  estimated 
by  him  to  amount  to  the  stipulated  quantity,  and  placed 'them 
-at  or  near  the  place  of  delivery,  and  notified  the  plaintiff 
thereof;  and  at  the  same  time  informed  the  plaintiff  that  he 
•could  get  out  and  furnish  at  the  place  of  delivery  a  considera- 
bly larger  quantity  during  the  winter;  whereujwn  it  wa« 
agreed  between  the  parties  that  the  previous  parol  contract 
should  extend  to  and  apply  to  all  the  logs  which  McDonald 
could  furnish  and  deliver  during  the  season.  Accordingly, 
during  the  remainder  of  the  logging  season,  which  lasted  until 
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the  12th  of  March,  1874,  McDonald  went  on  and  got  out 
more  logs,  placing  them  at  or  near  the  point  of  delivery, 
which  was  upon  land  that  he  was  in  possession  of  as  owner. 
The  conrt  found  that  the  contract  was  silent  as  to  when, 
where  or  by  whom  the  logs  should  be  scaled  for  the  purpose 
of  ascertaining  the  quantity  furnished  by  McDonald;  and  it 
does  not  appear  that  any  measurement  has  ever  been  eflfected. 
The  court,  however,  found  that  there  were  at  least  721,347 
feet,  and  that  some  out  of  the  whole  lot,  not  included  in  this 
amount,  were  washed  from  the  beach  into  the  lake,  and  lost. 
The  plaintiff  advanced  to  McDonald^  prior  to  the  12th  of 
March,  1874,  under  the  contract,  goods,  provisions  and  sup- 
plies to  an  amount  of  $1,300  or  $1,400,  and  afterwards  paid 
him,  on  account  of  the  logs,  in  money  and  goods  from  time  to 
time  prior  to  the  9th  day  of  August,  1874,  the  further  sum  of 
$1,700  and  over.  Prior  to  the  8th  of  August,  1874,  the  logs 
still  being  at  the  place  where  McDonald  had  left  them,  Mc^ 
Donald  sold  and  delivered  a  portion  of  them  to  his  oodefend- 
ant,  YoAiglm^  160,000  feet  of  which  Vaughn  took  on  that 
day  into  his  own  possession  and  carried  away,  claiming  the 
same  as  his  own  property.  And  the  action  is  to  recover  for 
the  conversion  of  this  portion  of  the  logs  thus  carried  away. 

These  are  the  material  facts  stated  in  the  finding,  bearing 
upon  the  question  of  a  sale  and  delivery  of  the  property.  And 
the  question  is.  Do  they  show  a  complete  and  perfect  sale, 
and  do  they  warrant  the  conclusion  of  the  court  below  that 
the  logs  became  and  were  the  property  of  the  plaintiff  as  soon 
and  as  fast  as  they  were  placed  by  McDonald  at  the  place  of 
delivery  designated  in  the  contract?  It  seems  to  us  the  facts 
do  not  give  rise  to  any  such  conclusion  or  presumption  of 
law.  It  was  doubtless  competent  for  the  parties  to  agree  that 
placing  the  logs  at  the  point  designated  in  the  contract  should 
be  a  delivery,  so  that  the  right  of  property  and  the  risk  of  loss 
should  pass  to  the  plaintiff.  Then,  as  the  logs  were  dejwsited 
at  the  proper  place  by  the  vendor,  they  would  at  once  become 
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subject  to  the  power  and  control  of  the  purchaser,  who  might 
deal  with  them  as  he  saw  fit.  Nor  would  the  fact  that  the 
logs  had  not  been  scaled  make  any  difference  or  prevent  the 
sale  from  being  complete,  where  it  appeared  from  the  contract 
that  the  parties  intended  that  the  title  should  pass  as  soon  as 
they  were  placed  or  delivered  at  the  proper  place.  Morrovy 
V.  Reed^  30  Wis.,  81;  Marrow  v.  Campbell,  id.,  90;  and  Sew- 
ell  V,  Eaton,  6  id.,  490.  "  Although,  ordinarily,  so  long  as 
anything  remains  to  be  done  by  the  seller,  the  goods  are  at 
his  risk,  yet  this  general  rule  may  be  overcome  by  the  special 
facts  of  the  case;  and  if  it  clearly  appears  to  have  been  the  in- 
tention of  the  parties  that  the  property  should  be  deemed  to 
be  delivered,  and  the  title  to  have  been  passed,  and  especially 
if  their  acts  be  inconsistent  with  any  other  view,  the  mere  fact 
that  something  remains  to  be  done  will  not  govern  such  in- 
tention."  Story  on  Sales,  §  298  a.  But  this  rule  has  no  appli- 
cation to  the  case  at  bar.  For  the  court  does  not  find  that 
the  parties  agreed  that  as  fast  as  the  logs  were  deposited  at  the 
place  designated,  the  title  should  vest  in  the  plaintiff,  and  that 
the  property  should  be  at  his  risk.  And  the  facts  found  do 
not  justify  the  inference  that  this  was  the  contract.  On  the 
contrary,  the  facts  fairly  give  rise  to  the  presumption  that  the 
contract  came  within  the  application  of  the  usual  rules  gov- 
erning such  agreements,  and  that  the  parties  did  not  intend 
there  should  be  a  delitery  and  the  title  pass  until  the  logs 
were  inspected  by  the  plaintiff  and  the  quantity  ascertained 
by  the  proper  measurement.  We  do  not  suppose  the  plaintiff 
was  bound  to  accept  all  the  logs  which  McDonald  might  de- 
posit at  the  point  designated,  if  any  were  unfit  for  use.  The 
fair  presumption  is,  that  the  parties  intended  the  logs  should 
be  examined,  or  at  least  that  they  should  be  scaled  and  the 
quantity  ascertained,  and  that  until  this  was  done  there  should 
be  no  delivery  and  acceptance  of  the  property.  In  this  case 
the  goods  were  bulky  and  incapable  of  manual  delivery;  but 
there  could  be  a  constructive  delivery  which  would  operate  as 
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a  direct  transfer  of  the  ownership  and  right  of  property;  and 
this  was  essential  to  a  complete  and  perfect  sale.  And  where 
there  was  a  transfer  of  the  right  of  property,  there  wonld  neces- 
sarily be  a  transfer  of  the  risk  of  loss,  so  that,  if  the  logs 
were  washed  away  or  otherwise  destroyed,  the  loss  would  be 
the  loss  of  the  purchaser.  But  we  do  not  think  the  transac- 
tion in  this  case  amounted  to  a  complete  sale,  or  was  attended 
with  any  such  legal  consequences. 

We  have  thus  far  considered  the  question  whether  the  facts 
found  showed  a  complete  and  perfect  sale,  assuming  that  the 
parol  contract  was  valid.  But  it  is  obvious,  unless  the  con- 
tract was  fully  executed  by  a  delivery  and  acceptance  of  the 
logs,  it  would  be  within  the  statute  of  frauds.  The  subse- 
quent payments  would  not  have  the  eflfect  to  take  the  contract 
out  of  the  operation  of  the  statute,  within  the  doctrine  of 
Bates  V.  Chesehro^  82  Wis.,  694;  8ame  Caae^  86  id.,  636. 

As  the  evidence  in  the  case  is  not  before  us,  we  are  reluctant 
to  make  a  peremptory  order  in  regard  to  the  entry  of  judg- 
ment. We  have  therefore  concluded  to  reverse  the  judgment, 
iind  send  the  case  back  with  an  intimation  that  die  circuit 
court  should  grant  a  new  trial  if  satisfied  that  the  rights  of  the 
J)arties  and  the  cause  of  justice  will  thereby  be  promoted; 
otherwise,  to  dismiss  the  complaint.  .This  was  the  course 
pursued  in  the  case  of  Law  v.  OrarU^  37  Wis.,  648-5C8;  and 
we  think  it  best  to  remit  this  case  with  a  similar  suggestion. 

By  the  Covrt. — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  further  proceedings  in 
accordance  with  this  opinion. 
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Mab8h  vs.  Pitoh. 

Ettdbncob.    CotUrad  to  huUd  home  according  to  written  epeeifieationa;  oral 
proof  of  plan  rrferred  to  in  specificatione. 

In  an  action  for  an  alleged  balance  due  plaintiff  for  erecting  for  defendant 
certain  houses  of  uniform  size  and  plan,  where  the  only  question  was, 
'vdiether,  by  the  contract  between  the  parties,  the  roofe  were  to  have  a 
one-fourth  or  a  one-third  pitch,  plaintiff  put  in  evidence  the  written 
epecifieatione  for  the  houses,  which  did  not  specify  the  pitch  of  the  roofe, 
.    but  referred  to  a  jvZan,  distinct  from  tiie  specifications.    Held, 

(1)  That  testimony  was  admissible  for  the  plainta'ff  to  show  that  such 
plan  coiresponded  with  a  certain  drawing  which  had  been  lost,  and  abo 
to  show  at  what  pitch  the  roofe  were  represented  on  such  drawing. 

(2)  That  defendant  was  then  entitied  to  show  by  parol  that  the  plan 
agreed  upon  coiresponded  with  that  of  certain  other  houses,  and  what 
was  the  pitch  of  their  roofiB. 

APPEAL  from  the  Connty  Court  of  MUwdukee  Connty. 

The  plaintiff,  a  builder,  erected  for  the  defendant  six  small 
houses  or  cottages,  of  uniform  size  and  plan,  at  a  stipulated 
price;  and  he  brought  this  action  to  recover  an  alleged  unpaid 
balance  of  the  contract  price,  and  for  certain  work  performed 
thereon  and  materials  furnished  therefor  not  required  by  the 
contract.  A  charge  in  the  plaintiff's  account  for  changing  the 
pitch  of  the  roofs  seems  to  be  the  only  item  therein  seriously 
contested.  The  plaintiff  claimed  that  the  original  contract 
was  for  roofs  having  one-fourth  pitch,  while  the  defendant 
claimed  that  the  agreed  pitch  was  one-third.  Theroofs  were 
constructed  with  the  latter  pitch,  which  was  the  more  expen- 
sive of  the  two;  and  the  plaintiff  recovered  the  difference  in 
expense.    From  this  judgment  the  defendant  appealed. 

The  evidence  and  the  rulings  of  the  trial  court  are  suffi* 
ciently  stated  in  the  opinion. 

The  cause  was  submitted  on  briefs. 

McMvllen  <&  Houta^  for  appellant. 

B.  -flT.  Austin^  for  respondent. 
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Lton,  J.  On  the  trial,  the  plaintiff  gave  in  evidence  an 
instrament  in  writing,  signed  by  the  parties,  purporting  on 
its  face  to  be  specifications  for  the  houses  in  question.  This 
instrument  does  not  specify  the  form  or  pitch  of  the  roofe. 
In  it,  however,  we  find  reference  made  to  9i.plan  of  the  houses, 
which  is  evidently  separate  and  distinct  from  the  SjpecifioO' 
Uons. 

The  plaintiff  testified,  in  substance,  that  such  plan  was 
drawn  on  a  board  which  had  been  lost,  and  that  the  drawing 
showed  the  roofs  at  a  quarter  pitch.  But  the  court  refused  to 
allow  the  defendant  to  show  that  the  agreement  between  the 
parties  was  that  the  houses  should  be  constructed  like  three 
specified  cottages  in  the  neighborhood,  and  that  the  roofs  of 
those  cottages  were  constructed  with  a  pitch  of  one-third. 

Manifestly,  it  was  error  to  reject  testimony  to  prove  those 
propositions.  It  was  competent  for  either  party  to  show  what 
was  the  pla/n  referred  to  in  the  specifications,  and  the  court 
very  properly  allowed  the  plaintiff  to  give  testimony  tending 
to  show  that  such  plan  corresponded  with  a  drawing  of  th^ 
houses,  and,  such  drawing  having  been  lost,  to  show  by  parol 
at  what  pitch  the  roofs  were  represented  thereon.  But  it  was 
equally  competent  for  the  defendant  to  introduce  testimony 
tending  to  show  that  the  plan  agreed  upon  corresponded  with 
that  of  the  three  cottages  above  mentioned,  and  what  was  the 
pitch  of  the  roofs  of  those  cottages.  It  cannot  justly  be  said 
that  such  testimony  will  tend  to  change,  or  add  to,  the  terms 
of  a  written  contract.  The  form  of  the  roof  pertains  to  the 
plan  of  the  buildings,  and  parol  testimony  concerning  it  does 
not  affect  the  written  specifications. 

Because  of  the  error  above  mentioned,  the  judgment  must 
be  reversed,  and  a  new  trial  awarded. 

By  the  Cowrt. — So  ordered. 
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In  the  Matter  of  the  Motion  to  Admit  Olb  Mosnisss,  Esq., 
to  the  Bar  of  this  Court. 

Nonresident  attorneys  not  admiseible  to  the  bar  of  a  court  of  this  state* 

Under  ordinaiy  circumstances,  members  of  the  bar  of  other  states  are 
pennitted  to  argue  causes  in  this  court,  without  any  general  license  to 
practice  here. 

2.  Members  of  the  bar  are  officers  of  the  court,  and  in  some  sense  officers  of 
the  state  for  which  the  court  acts. 

8.  Officers  charged  with  the  general  business  of  the  state,  within  the  state, 
must  be  residents  of  the  state;  and  for  all  functions  within  the  jurisdic" 
tion  of  the  courts,  officers  of  those  courts  must  be  residents  of  the  state. 

4.  If  ch.  50  of  1855  (Tay.  Stats.,  1344-5,  §§  39,  40)  was  intended  to  do  more 
than  authorize  the  appearance  here  of  members  of  the  bar  of  other  states 
as  counsel  in  the  trial  and  argument  of  causes,  it  was  without  the  power 
of  the  legislature. 

On  the  11th  of  April,  1876,  W.  F.  Vilas,  Esq.,  moved  the 
court  for  the  admission  of  Ole  Mosness,  Esq.,  to  the  bar  of 
this  court,  as  an  attorney  and  counselor  thereof.  It  appeared 
from  Mr.  Mosness'  written  application  that  he  had  been 
admitted  to  practice  at  the  bar  of  the,  supreme  court  of  the  state 
of  Illinois;  and  his  application  was  supported,  as  the  statute 
requires,  by  "  an  affidavit  of  good  moral  character,  and  that 
he  is  a  resident  of  said  state  of  Illinois."  The  court  took  the 
matter  under  advisement,  and  on  the  27th  of  April  denied  the 
motion  upon  groimds  stated  in  the  following  opinion.* 

♦  Ch.  50,  Laws  gf  1855  (Tay.  Stats.,  1344-5,  §§  39, 40),  provided  as  foUows: 
**  Sec.  1.  Any  person  who  has  been  duly  admitted  and  licensed  to  practice  as 
an  attorney  and  ooimselor-at-law  in  the  supreme  court  of  the  state  of  Illinois, 
and  all  other  states  in  the  union  where  counsel  of  this  state  are  admitted  as 
counsel  of  such  state  on  the  same  terms  hereinafter  prescribed,  shall  be 
admitted  and  licensed  to  practice  as  an  attorney  and  oounselor-at-law  in  all 
the  courts  of  this  state,  upon  written  application  signed  by  such  person,  and 
upon  presenting  to  such  court  proof  that  he  has  been  so  admitted  to  practice 
in  the  supreme  court  of  Illinois  and  all  other  states  in  the  union  where  counsel 
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Ryai^,  C.  J.  It  is,  we  believe,  the  general  practice  of 
courts  of  record  in  the  several  states,  to  permit  gentlemen 
of  the  bar  in  other  states  to  appear  as  counsel  on  tie  trial  or 
argument  of  causes.  Such  has  been  the  uniform  practice  of 
this  court  And,  under  all  ordinary  circumstances,  it  will 
always  be  a  pleasure  to  us  to  permit  members  of  the  bar  of  other 
states  to  argue  causes  here,  whenever  they  may  appear  here  to 
do  so.  No  license  to  practice  here  is  necessary  or  proper  for 
that  purpose;  the  usual  and  proper  practice  being  to  grant 
leave  ex  gratia^  for  the  occasion. 

But  general  license  to  practice  here  as  attorney  and  coun- 
selor rests  upon  quite  different  considerations.  The  bar  is  no 
unimportant  part  of  the  court;  and  its  members  are  oflScers  of 
the  court.  Thomas  v.  Steele^  22  Wis.,  207;  Cothren  v.  Con- 
naughtouj  24  Wis.,  134.  See  Bacon's  Abr.,  Attorney  H.;  1 
Tidd's  Pr.,  60;  3  Black.,  25;  1  Kent,  306;  ExjpoHe  Oarlandy 
4t  Wall.,  333.  And  if  officers  of  the  court,  certainly,  in  some 
sense,  officers  of  the  state  for  which  the  court  acts.  lie  Woody 
Hopk.,  6.  This  is  not  really  denied  in  20  Johns.,  492,  decided 
in  the  same  year.  And  if  it  were,  we  have  no  doubt  that  the 
chancellor  was  correct;  and  that  attorneys  and  counselors 
of  a  court,  though  not  properly  public  officers,  are  qtuisi 
officers  of  the  state  whose  justice  is  administered  by  the 
court. 

of  this  state  axe  admitted  as  oounBel  of  such  state  on  the  same  tenns  hereiii- 
after  prescribed,  and  an  affidavit  of  good  moral  character,  and  that  he  is  a 
resident  of  said  state  of  Illinois.  Sec.  2.  It  shall  be  the  duty  of  any  cottrt  of 
this  state,  upon  application  and  proof  aforesaid,  to  admit  any  attorney  of  the 
state  of  Illinois,  and  all  other  states  of  the  union  where  ocmnsel  of  this  state 
are  admitted  as  counsel  of  such  state  on  the  same  terms  hereafter  i««- 
scribed,  to  practice,  and  to  take  and  subscribe  the  usual  oaths*  required  by  the 
laws  of  this  state  in  relation  to  attomeys-at-law  in  this  state,  and  to  issue  a 
license  as  in  other  cases  of  admission  of  attcnmeys-at-law;  and  the  derk  of 
such  court  to  enroll  the  same  on  his  roll  of  attorn^,  as  in  other  cases;  and 
such  attorney,  so  making  the  application  as  aforesaid,  shall,  upon  reoeiYin^ 
such  license,  be  entitied  to  all  the  privileges  of  attom^ys-at-law  resident  in 
this  state.'* 
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Motion  to  admit  Ole  Mosness,  Esq.,  to  the  Bar  of  this  Court. 

The  state  may.  have  extra-territorial  officerB,  as  commis- 
sioners to  take  acknowledgments,  etc.  But  these  are  excep- 
tions; and  the  general  business  of  the  state,  within  the  state, 
executive,  legislative  and  judicial,  must  be  performed  by 
citizens  or  denizens  of  the  state;  and  the  officers  charged  with 
it  must  be  resident  in  the  state.  State  v.  Srrvith,  14  Wis., 
497;  State  v.  Murray^  28  id.,  96. 

So  the  courts  may  have  extra-territorial  officers,  for  extra- 
territorial functions,  as  commissioners  to  take  depositions,  etc 
But  for  all  functions  within  the  jurisdiction  of  the  courts, 
their  officers  must  be  residents  of  the  state.  This  is  essential 
to  the  nature  of  the  functions  themselves,  and  to  the  proper 
control  of  courts  over  their  officers. 

The  office  of  attorney  and  counselor  of  the  courts  is  one 
of  great  official  trust  and  responsibility  in  the  administration 
of  justice;  one  liable  to  great  abuse;  and  has  always  been 
exercised,  in  all  courts  proceeding  according  to  the  course  of 
the  common  law,  subject  to  strict  oversight  and  summary 
power  of  the  court.  It  would  be  an  anomaly,  dangerous  to  the 
safe  administration  of  justice,  that  the  office  should  be  filled 
by  persons  residing  beyond  the  jurisdiction  of  the  court,  and 
practically  not  subject  to  its  authority.  We  take  it,  that 
members  of  the  bar  of  this  state  lose  their  right  to  practice 
here  by  removing  from  the  state.  After  they  become  non- 
residents, they  can  appear  in  courts  of  this  state  ex  gratia 
only.    Our  courts  cannot  have  a  nonresident  bar. 

This  all  appears  to  us  to  be  so  very  plain,  that  it  is  difficult 
to  believe  that  ch.  60  of  1855  was  intended  to  do  more  than  to 
authorize  the  appearance  here,  as  counsel  in  the  trial  and 
argument  of  causes,  of  gentlemen  of  the  bar  of  other  states. 
If  intended  to  do  that,  it  was  probably  unnecessary.  K 
intended  to  do  more,  it  was  clearly  without  the  power  of  the 
legislature. 

For  the  reason  only  that  the  gentleman  whose  admission  is 
moved  is  not  a  resident  of  the  state,  the  motion  must  be 
denied. 
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Smith  ys.  Watt,  imp. 

FOBBOLOSUBB  OF  MoRTOAGB.  Adjustment  of  equities;  holder  of  second 
mortgage  not  including  homestead,  cannot  have  that  first  sold  under  prior 
mortgage. 

Costs  on  Afpbal. 

1.  Since  ch.  133  of  1870,  on  foreclosure  of  a  mortga^  covering  the  mort- 

gagor's homestead,  a  subsequent  mortgagee  of  the  same  lands  without 
the  homestead,  cannot  insist  that  such  homestead  be  first  sold  to  pay 
the  mortgage  in  suit,  although  his  lien  was  acquired  prior  to  the  passage 
of  said  act. 

2.  On  appeal  by  the  mortgagor  from  a  judgment  which  provides  for  a  sale 

of  the  homestead  first,  this  court  has  no  discretion,  on  reversing  such 
judgment,  to  award  costs  against  the  subsequent  mortgagee  defendant, 
instead  of  against  the  plaintiff,  although  such  provision  was  inserted  in 
the  judgment  against  the  will  of  the  latter,  and  on  motion  of  such  sub- 
sequent mortgagee. 

APPEAL  from  the  Circnit  Court  for  Outagamie  County. 

Foreclosure.  The  mortgage  in  suit  was  given  to  plaintiff 
by  defendant  Wait  and  her  husband,  since  deceased,  in  Janu- 
uary,  1867,  and  covered  four  lots  in  the  city  of  Appleton,  one 
of  which,  described  as  lot  7,  is  claimed  by  the  mortgagor  as  a 
homestead.  The  defendant  Zightiodj/y  who  held  a  second 
mortgage,  executed  in  March,  1869,  upon  the  same  lands  ex- 
cept lot  7,  appeared  and  answered,  setting  out  the  existence  of 
his  mortgage,  the  amount  due  thereon,  and  that  lot  7  was 
amply  sufficient,  if  sold,  to  pay  the  first  mortgage  and  the 
costs,  while  the  other  lots  were  no  more  than  sufficient  to  pay 
his  own;  and  asking  that  lot  7  be  first  sold  to  satisfy  the  mort- 
gage in  suit. 

Judgment  was  entered  in  accordance  with  the  prayer  of  said 
answer,  from  which  the  defendant  Wait  appealed. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
Warner^  Ryan  c&  Allen,  who  argued  that  although,  before 
the  act  of  1870,  it  rested  in  the  sound  discretion  of  the  court 
to  allow  the  homestead,  in  such  a  case  as  this,  to  be  first  sold 
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{WhUe  V.  Polleys,  20  Wis.,  603;  Jonea  v.  Dow,  18  id.,  241), 
that  act  has  changed  this  rule,  and  applies  as  well  to  mort- 
gages existing  at  the  time  of  its  passage  as  to  those  made  sub- 
sequently. Hanson  v.  Edgar,  34  Wis.,  653.  The  law  affects 
the  remedy,  merely,  and  is  not,  therefore,  unconstitutional. 
9  Wis.,  559;  10  id.,  125;  16  id., 296;  18  id.,  437;  24  id.,  196; 
id.,  664;  31  id.,  257;  32  id.,  496. 

Geo.  H.  Myers,  for  respondent  Smith,  argued  that  the 
rule  enforced  in  White  v.  Polleys,  20  Wis.,  505,  and  Jones  v. 
Dow,  18  id.,  241,  was  only  a  rule  of  chancery  discretion,  and 
not  an  absolute  rule  of  law;  that  the  legislature  can  control 
the  discretion  of  the  courts  when  only  the  remedy  is  affected 
{Andrews  v.  Farmers'  L.  ds  T.  Co.,  22  Wis.,  288;  Bait,  db 
JStisq.  JS.  a.  Co.  V.  ^esMt,  10  How.,  395,  and  the  cases  cited 
supra);  and  that,  as  the  direction  to  sell  the  homestead  was 
inserted  on  the  application  of  Zightbody,  and  against  the 
wishes  of  the  plaintiff,  the  costs  of  reversal  should  be  placed 
upon  the  former.  1  Story's  Eq.  Jur.,  §§  642-5 ;  Dorr  v.  Shaw, 
4  Johns.  Ch.,  17;  £x  parte  Kendall,  17  Ves.,  520;  Newsom 
V.  McLendon,  6  Ga.,  392. 

H.  Fierce,  for  respondent  Lightbody: 

The  parties  contracted  with  reference  to  the  law  as  it  existed 
at  the  time  of  the  execution  of  the  mortgages,  and  that  law, 
as  expounded  by  this  court  in  White  v,  Folleys,  20  Wis.,  503, 
and  Jones  v.  Dow,  18  id.,  241,  must  control  as  to  their  re- 
spective rights.  6  Wis.,  605;  3  Wall.,  294;  1  id.,  175;  16 
How.  (XJ.  S.),  432.  The  law  of  1870,  if  applied  to  mortgages 
executed  prior  to  its  passage,  would  destroy  vested  rights,  and 
would  therefore  be  unconstitutional.  Const.,  art.  I.,  sec.  12; 
Von  Baumhach  v.  Bade,  9  Wis.,  560.  Unless  a  different  in- 
tention is  clearly  manifested,  statutes  should  be  construed  as 
relating  to  future  and  not  to  past  transactions.  State  v.  At- 
wood,  11  Wis.,  423;  Austin  v.  Burgess,  36  id.,  186;  Seamans 
V.  CaHer,  15  id.,  548;  Simmons  v.  Johnson,  14  id.,  623;  Fvn^ 
ney  v.  Ackerman,  21  id.,  269. 
Vol.  XXXIX.— 33 
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Cole,  J.  The  decision  in  Ha/nsan  v,  Edgar j  34  Wis.,  653^ 
controls  this  case,  unless  the  fact  that  the  Lightbody  xaortg^^ 
was  executed  before  the  passage  of  ch.  133,  Laws  of  1870,  calls 
for  the  application  of  a  diflFerent  rule.  But  we  do  not  think 
that  fact  can  or  should  have  any  such  effect,  for  this  reason: 
The  rule  that  where  one  has  a  lien  upon  two  estates,  and  an- 
other a  subsequent  lien  upon  only  one  of  them,  the  former 
will  be  compelled  first  to  exhaust  the  subject  of  his  exclusive 
lien  before  he  resorts  to  the  doubly-charged  estate,  was  one 
which  a  court  of  equity  enforced  upon  equitable  principles. 
It  was  not  a  matter  of  strict  right  given  by  the  contract,  nor 
was  it  in  any  sense  a  vested  right,  but  was  an  equitable  rule,  en- 
forced in  cases  where  no  injustice  was  done  by  its  application 
and  other  equities  did  not  intervene.  KendaU^  Ex  parte,  17 
Yes.,  514;  Dorr  v.  Shaw,  4  Johns.  Ch.,  17;  1  Story ^s  Eq. 
Jur.,  §  642;  Ifewaom  v.  McLendon,  6  Gku,  392;  Adams'  Eq., 
p.  507  et  seq.  In  other  words,  the  right  rested  in  the  soimd 
judicial  discretion  of  the  chancellor,  and  was  not  an  absolute 
rule  of  law.  The  law  of  1870  has  certainly  changed  this  equit- 
able doctrine  in  respect  to  homesteads,  so  far  as  mortgages 
are  concerned  executed  after  its  passage.  And  in  deference  to 
the  policy  of  that  statute,  it  is  the  duty  of  a  court  of  equity  to 
favor  the  homestead  right  as  against  the  equities  of  creditors 
arising  under  the  former  rule.  In  the  present  case  the  circuit 
court  ordered  the  homestead  to  be  first  sold  to  satisfy  the 
plaintiff's  mortgage,  in  order  to  benefit  lAgMbody,  who  has 
taken  an  imperfect  security.  This  we  think  was  error,  and 
must  work  a  reversal  of  the  judgment. 

The  judgment  recites  that  the  direction  to  sell  the  home- 
stead  first  was  given  by  the  court  on  the  motion  of  Lighthody; 
and  the  plaintiff's  counsel  states  that  this  order  was  made 
against  the  wishes  of  his  client.  The  counsel  therefore  claims 
that  the  costs  on  the  reversal  of  the  judgment  should  be  ad- 
judged against  Lighthody,  and  not  against  the  respondent. 
Under  the  statute  we  can  exercise  no  such  discretion  in  respect 
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to  awarding  costs  in  this  court.  The  law  gives  them  to  the 
prevailing  party;  and  according  to  the  record  the  plaintiff  is 
the  losing  party  on  this  appeal. 

By  the  Cowrt,  —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  the  entry  of  the  proper 
judgment  of  foreclosure. 


NOBTHBTJP  vs.   TbASE. 


Pebsonal  Pkopkrtt:  Right  op  Action.  (1)  Presumplian  that  dwelling 
farms  pari  of  realty,  (2)  Bouse  being  removed  becomes  personalty  tohiU 
m  transita.  (3)  One  who  has  no  possession  not  guilty  of  conversion, 
(4)  When^  vendor  in  land  contract  can  not  maintain  trover  or  replevin 
for  house,    (6)  Vendor'sremedyby  proceeding  to  stay  waste, 

1.  In  an  action  for  the  oonyendon  of  a  dwelling  hoose  removed  from  the  lot 

on  which  it  was  built  to  other  land,  the  presomption  is  that  it  had  been 
attadied  to  the  former  lot  and  became  attached  to  the  latter,  so  as  to 
form  in  each  case  part  of  the  realty. 

2.  The  person  who  removed  the  hoose,  not  having  been  a  mere  trespasser,  bat 

the  equitable  owner  of  the  house  and  of  the  lot  on  which  it  was  built,  the 
house,  while  in  transitu  between  the  two  lots,  was  personalty,  the  subject 
of  conversion.  Huebschmann  fi.  McHenry^  29  Wis.,  655,  distinguished. 
8.  It  seems  that  one  who  had  no  possession,  real  or  constructive,  of  the  house 
while  in  transitu,  but  merely  permitted  it  to  be  attached  to  his  soil  by 
the  person  who  removed  it,  could  not  be  held  guilty  of  a  conversion  of  the 
house. 

4.  If  one  who  is  rightfully  in  possession  of  land  under  a  contract  of  sale,  after 

default  in  payment  but  before  any  foreclosure  of  his  equity,  dispose  of  a 
house  attached  to  such  land  (as  by  removing  it  to  other  land),  the  vendor 
in  the  land  contract,  having  no  possessory  title  to  the  house,  cannot  main* 
tain  replevin  or  trover  therefor.  i 

5.  If  the  purchaser  in  a  land  contract,  before  payment  of  the  price,  has  no 

right  as  against  the  vendor  to  remove  a  building  thereon,  and  so  dimin- 
ish the  value  of  the  security  (as  intimated  in  Seatojf  v.  Anderson,  28  Wis., 
212),  still  the  vendor*s  remedy  in  such  a  case  is  not  l^  action  lor  dam-, 
ages,  but  by  proceeding  to  stay  waste.  FaiHfank  v,  Cudworth,  83  Wi&» 
858. 
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APPEAL  from  the  Circuit  Court  for  Wvn/nehago  County. 

Action  for  the  value  of  a  house  alleged  to  have  been  eon- 
verted  by  defendant.  It  appeared  in  evidence  that  the  plaint- 
iff sold  a  lot  to  one  Lee  on  credit,  giving  him  an  ordinary  land 
contract,  Lee  covenanting  to  erect  a  house  of  a  given  value 
upon  the  lot  within  a  specified  time.  Lee  built  the  house,  but 
failed  to  make  his  payments  as  agreed,  and  afterwards,  before 
the  commencement  of  this  action,  moved  the  house  to  defend- 
ant's lot.  Defendant  had  furnished  Lee  lumber  for  the  house, 
for  which  he  had  not  been  paid,  and  told  Lee,  before  the  re- 
moval, that  the  latter  might  move  the  house  upon  his  (defend- 
ant's) lot,  and  when  his  claim  for  tlie  lumber  was  paid,  he 
would  sell  Lee  the  lot  at  a  certain  price,  or  the  latter  could 
then  remove  the  house.  After  the  removal,  plaintiff,  with  one 
Edwards,  called  upon  defendant,  and  Edwards  testifies  that 
the  following  conversation  then  occurred:  "  Jfr.  Trask  stated 
that  the  house  was  on  his  land.  Plaintiff  asked  him  what 
right  he  had  to  move  the  house  off.  He  said  he  had  a  greater 
interest  in  the  house  than  plaintiff  had,  and  that  he  had  a 
right  to  move  it  off.  He  further  stated  that  all  he  wanted  was 
his  pay,  and  that  he  should  insist  on.  Plaintiff  asked  defend- 
ant if  he  would  draw  the  house  back,  or  permit  him  to  draw 
it  back.  Defendant  said  he  would  not,  unless  he  was  paid  his 
debt."  As  a  witness  in  his  own  behalf,  defendant  testified: 
"  I  had  nothing  to  do  with  removing  the  house  or  authorizing 
it  to  be  done.  I  have  not  been  in  possession,  nor  ever  had 
any  control  of  the  house.  Lee  has  always  been  in  possession 
of  it."  As  to  the  interview  between  himself  and  the  plaintiff, 
defendant  testified  that  he  "  refused  to  remove  the  house  back, 
or  consent  to  his  (plaintiff's)  removing  it." 

The  court  found  that  plaintiff  was  the  owner  of  the  house, 
but  that  defendant  had  not  converted  it,  and  gave  judgment 
for  defendant,  dismissing  the  complaint.    Plaintiff  appealed* 

Da/vid  Taylor  J  for  appellant: 

"  A  conversion,"  according  to  the  legal  definition,  "  consists 
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either  in  the  appropriation  of  the  thing  to  the  party's  own  use 
and  beneficial  enjoyment,  or  in  its  destmction,  or  in  exercising 
dominion  over  it  in  exclusion  or  d^ance  of  the  plaintiiPs 
right,  or  in  withholding  the  possession  from  the  plaintiflf  under 
a  claim  of  title  inconsistent  with  his  own."  2  Greenl.  Ev., 
§  642;  Smith  v.  Schuleriberg^  84  Wis.,  49.  See  also  Bristol 
V,  Btcrty  7  Johns.,  254;  HuebBcTmumvn  v.  McHewry^  29  Wis., 
655.  Tested  by  this  definition,  the  house  was  certainly  con- 
verted by  defendant.  When  placed  on  defendant's  lot,  under 
the  agreement  with  Lee,  the  house  was  clearly  there  for  the 
benefit  of  defendant,  to  the  extent  of  his  claim.  The  lot 
remained  defendant's,  and  if  the  house  did  not  become  so  at* 
tached  thereto  as  to  form  part  of  the  realty,  it  was  at  least 
delivered  to  defendant  in  pledge  or  by  way  of  equitable  mort- 
gage, so  that  it  could  not  be  removed  by  Lee  without  defend- 
ant's consent,  unless  Lee  first  paid  the  claim  for  the  lumber, 
Maconiber  v.  Parker^  14  Pick.,  497;  Parks  v.  Kall^  2  id.,  211 ; 
Oordon  v.  Ins,  Co,y  id.,  259;  Brown  v.  Bementj  8  Johns.,  96; 
Shepardson  v.  Greeny  21  Wis.,  539;  Mowry  v.  Woody  12  id., 
413.  Even  if  this  were  not  so,  it  would  be  enough  that  de- 
fendant claimed  a  right  to  hold  the  property  as  against  plaint- 
iff, and  refused  to  permit  the  plaintiff  to  remove  it. 

Gahe  Boucky  for  respondent: 

To  sustain  trover,  the  plaintiff  should  have  shown  an  actual 
or  virtual  possession  of  the  property  in  defendant,  and  that  it 
was  subject  to  his  control.  Bowman  v.  Eatony  24  Barb.,  528; 
Sunt  V.  Kaney  40  id.,  638;  Rohinson  v.  Hartredgey  13  Fla., 
601;  Traylor  v.  Horrally  4  Blackf.,  317;  Hillv,  Covelly  1 
Ooms.,  522;  Co/not  v.  HugheSy  2  Bing.,  N.  C,  448;  Dietus  v. 
FvsSy  8  Md.,  148;  Ragsdale  v.  WilliamSy  8  Ired.,  498;  Yale 
V.  Saundersy  16  Vt.,  243;  2  Hilliard  on  Torts,  ch.  XXV,  §  13. 
If  it  was  not  in  defendant's  power  to  give  up  the  house  when 
demanded,  he  is  not  liable  in  trover,  even  if  he  claimed  owner- 
ship or  forbade  plaintiff  to  move  it  back.  "  A  person  who  has 
no  possession,  actual  or  constructive,  of  property  demanded  of 
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liim  by  the  owner,  nor  has  previously  wrongfully  possessed  or 
withheld  it,  can  not  be  made  liable  in  an  action  of  trover,  for 
refusal  to  deliver  up,  although  he  may  have  withstood  the  eflforts 
of  the  owner  to  obtain  possession,  or  prevented  him  by  force.*' 
Boohier  v.  BooUeVj  39  Me.,  407.  See  also  2  Greenl.'  Ev.,  § 
644;  2  Starkie's  Ev.,  1497;  Vincent  v.  Cornell^  13  Pick.,  294; 
Nixon  V.  JenkvnSy  2  H.  Bl.,  135;  Edwards  v.  Hooper^  11  M. 
&  W.,  366;  Smith  v.  Toungy  1  Campb.,  441;  Anon.^  2  Salk., 
656;  Bo88  v.  Johnson,  5  Burr.,  2825;  Severvn  v.  B^'eppelly  4 
Esp.,  157;  JDewell  v.  Moxon,  1  Taunt.,  391;  Kinder  v.  ShaAJO^ 
2  Mass.,  398;  CJiamberlin  v.  Shaw,  18  Pick.,  278;  Leona/rd 
V.  Tiddj  3  Met.,  6;  Jones  v.  Fort,  9  B.  &  C,  764;  Kdsey  v. 
Griswoldy  6  Barb.,  436. 

Eyan,  0.  J.  It  does  not  positively  appear  in  this  case 
whether  the  house,  which  is  the  subject  of  this  action,  was 
attached  to  the  e^oil  either  on  the  lot  on  which  it  was  built  or 
on  the  lot  to  which  it  was  removed.  The  presumption  is  that 
it  was  so  attached  in  both  instances,  so  as  to  form  part  of  the 
realty.  In  transitu  between  the  two  lots,  it  was  personalty, 
the  subject  of  conversion.  Huebschmami  v.  McHenry^  29 
Wis.,  655. 

That  case,  it  is  true,  holds  the  building  there  to  have  re- 
mained personal  property  on  the  lot  to  which  it  had  been 
removed.  But  that  is  on  the  sole  ground  that  the  defendant, 
who  removed  it  from  the  plaintiffs  land  to  his  own,  was  a 
mere  trespasser,  and  could  not  therefore  divest  the  plaintiff's 
title  by  attaching  the  building  to  his  own  soil.  For  reasons 
presently  appearing,  that  distinction  does  not  apply  to  this 
case. 

It  is  diflScult  to  understand  how  the  respondent  here  could 
be  held  guilty  of  conversion  of  the  house,  as  personal  property, 
when  it  appears  that  he  had  no  possession,  real  or  construct- 
ive, of  the  house  while  m  transitu.  His  only  possession,  if 
possession  it  be,  arises  from  the  attachment  of  the  house  to 
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his  soil,  as  part  of  his  realty,  by  Lee,  tiie  equitable  owner  of 
the  house.  This  the  respondent  suffered  Lee  to  do,  but  had 
otherwise  no  part  in  the  removal. 

It  is  more  diflScult  still  to  understand  the  right  of  the  ap- 
pellant to  maintain  the  action.  He  had  made  a  subsisting 
contract  with  Lee  for  tiie  sale  of  the  lot  on  which  Lee  built 
the  house,  and  of  which  Lee  was  in  possession  under  the  con- 
tract, when  he  removed  the  house.  It  is  true  that  Lee  had 
failed  in  making  payments  required  by  the  contract.  But  the 
appellant  had  not  foreclosed  the  contract,  and  his  title  in  the 
lot  was  that  of  mortgagee  in  fee;  the  equitable  estate,  posses- 
sion and  right  of  possession  being  in  Lee  as  owner  of  the 
house  and  lot.  Button  v.  Schroyer^  5  Wis.,  598;  BaJcer  v. 
Beach^  15  id.,  99;  Landon  v.  Bv/rke^  36  id.,  378.  Subject  to 
the  right  of  the  appellant  as  mortgagee,  Lee  had  therefore 
perfect  right  to  dispose  of  the  house;  and  the  appellant  had 
no  possessory  title  to  it  on  which  he  could  maintain  this  action. 
If  tiie  house  had  been  removed  by  a  stranger,  a  trespasser,  as 
in  Huehschmann  v.  McHewry^  the  right  of  action,  replevin  or 
trover,  would  have  been  in  the  respondent,  not  in  tiie  appel- 
lant. It  is  true  that  Cole,  J.,  remarks,  a/rguendoy  in  Seatoff  v. 
Anderson^  28  Wis.,  212,  that  the  purchaser,  under  such  a  con- 
tract and  in  such  circumstances,  would  have  no  right  as  against 
his  vendor,  to  remove  the  building  and  diminish  the  value  of 
the  security.  But,  conceding  that,  it  is  apparent  that  in  such 
a  case  the  remedy  of  the  vendor  is  not  by  action  for  damages, 
but  by  proceeding  to  stay  waste.  Fcmhank  v.  Cvdworthy  3S 
Wis.,  358. 

By  the  Cowrt.  —  The  judgment  of  the  court  below  is  af - 
firmed^ 
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Keeve  and  another  vs.  The  LiverpooLj  London  &  Globb 
Insurance  Company  and  another. 

BuBDBN  OF  Proof.  Onus  on  defendant  in  action  hy  indorsee  of  commercial 
paper  taken  in  regular  course  of  business,  to  show  not  only  fraud  but 
that  plaintiff  is  chargeable  with  notice  of  it. 

When  an  indorsee  of  commercial  paper,  in  an  action  by  him  thereon,  has 
shown  that  he  took  it  in  the  usual  course  of  business  (as  by  showing  that 
he  was  a  banker  at  the  place  where  the  i>ayee  resided,  and  porchased 
the  p{q)er  at  its  face,  on  the  day  after  its  date),  the  burden  is  then  apon 
the  defendant  to  show,  not  only  that  the  paper  was  obtained  by  the 
payee  *8  fraud,  but  that  the  circumstances  were  such  as  to  change  the 
plaintiff  with  notice  of  the  fraud,  or  at  least  put  him  upon  inquiry. 

APPEAL  from  the  Circuit  Court  for  Winnebago  County. 

Action  upon  a  bill  of  exchange  drawn  upon  the  defendant 
company  by  its  general  agent,  in  payment  of  a  loss  under  one 
of  its  policies  issued  to  the  payee.  Defense,  that  the  bill  was 
obtained  by  fraud  on  the  part  of  the  latter.  The  facts  are 
stated  in  the  opinion. 

By  direction  of  the  court,  the  jury  found  for  the  plaintiffs; 
and  from  a  judgment  on  the  verdict,  the  defendant  company- 
appealed. 

The  cause  was  submitted  on  briefs. 

Jackson  (&  JTaUey,  for  appellant,  to  the  point  that  pay- 
ment  of  value  did  not  relieve  the  plaintiff  from  the  necessity 
of  showing  bona  Jides,  and  that  the  burden  of  proof  on  the 
latter  question  was  upon  him  and  not  upon  the  defendant, 
cited  2  Greeul.  Ev.,  §  172;  1  id.,  §  79;  Edwards  on  Bills,  688, 
691;  I'irst  Natioiml  Bank  v.  Grcen^  43  N.  T.,  298;  Munroe 
V.  Cooper,  5  Pick.,  412;  Bailey  v.  Bidwell,  13  M.  &  W.,  76; 
Chant  V.  Vau^Jmn,  3  Burr.,  15, 16;  McKesson  v.  Stanberryy 
3  Ohio  St.,  156;  9  Bam.  &  Cress.,  208.;  31  Iowa,  342;  Kin^ 
ney  v.  Kruse,  28  Wis.,  183;  Smith  v.  Braine,  3  Eng.  L.  & 
E.,  379;  Harvey  v.  Towers j  4  id.,  631;  Small  v.  Smithy  1 
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Denio,  583;  Wardell  v.  HoweU^  9  Wend.,  170;  Vallett  v. 
jParkerj  6  id.,  616;  SJcUding  v.  Warren^  16  Johns.,  270;  46 
Mo.,  249;  39  id.,  872.  T3iey  also  contended  that  payment  of 
value  was  at  most  mere  evidence  of  good  faith,  to  be  weighed 
by  the  jury  against  the  presumption  of  bad  feuth  attaching  to 
the  holders  of  the  draft  on  account  of  the  fraud  in  obtaining 
it;  and  that  the  court  should  therefore  have  received  the 
offered  evidence  of  the  fraud,  and  submitted  the  question  of 
plaintiff's  good  faith  to  the  jury. 

Geo,  W,  Bv/mell^  for  respondent,  contended  that  proof  of 
the  payment  of  full  value  for  the  bill  before  maturity  was 
jprima  facie  proof  of  good  faith;  and  as  plaintiff  had  proved 
that  in  the  first  instance,  the  burden  was  then  upon  defendant 
to  show  notice  of  the  fraud.  Edwards  on  Bills,  686-7,  321, 
note  9;  1  Parsons  on  B.  &  K,  188,  note  (A);  47  N.  Y.,  143; 
35  id.,  65;  54  id.,  288;  6  Bam.  <&  Ad.,  909;  10  A.  <&  E.,  684; 
Smith's  L.  0.,  610,  264;  Hall  v.  Featherstone,  8  Hurl.  &  N., 
284;  Fitch  v.  JoneSy  82  Eng.  L.  &  E.,  184;  Catlin  v.  Han- 
serij  1  Duer,  309;  Hart  v.  Potter j  4  id.,  468;  Jioss  v.  Bedelly 
6  id.,  462;  Corby  v.  BtUlery  66  Mo.,  898;  Horton  v.  Bayne^ 
52  id.,  631;  Goodman  v.  Simons^  20  How.,  848;  14  Wis., 
461;  11  id.,  863;  16  Pet.,  1;  2  Wall.,  110, 121;  22  How.,  96; 
37  Pa.  St.,  366;  64  N.  T.,  288;  66  id.,  187. 

Cole,  J.  This  case  presents  a  question  of  some  practical  im- 
portance  as  to  the  burden  of  proof.  The  action  is  upon  a  bill 
of  exchange,  drawn  by  its  agent  on  the  defendant  company  to 
pay  a  loss  on  one  of  its  policies,  and  indorsed  by  the  insured, 
the  payee,  to  the  plaintiffs.  The  company  answered,  stating 
facts  which  showed  that  the  bill  was  obtained  through  fraud  on 
the  part  of  the  payee,  and  alleging  that  the  plaintiffs  knew,  or 
had  good  and  sufficient  reason  to  know,  the  facts  and  circum- 
stances connected  with  the  obtaining  of  the  bill.  The  plaint- 
iffs proved,  as  a  part  of  their  case,  that  they  purchased  the 
bill  the  day  after  its  datc^  from  the  payee,  and  paid  the  full 


Digitized  by  VjOOQIC 


522  SUPREME  COUET  OF  WISCONSIN, 

Beeve  and  another  vs.  The  Liverpool,  London  &  Globe  Ins.  Co.  and  another. 

face  thereof;  and  that  thej  had  been  the  owners  of  the  same 
ever  since.  Then,  after  showing  that  the  bill  had  been  dnly 
protested  for  nonpayment,  the  plaintiffs  rested.  Thereupon 
the  company  called  a  witness  and  offered  competent  evidence 
to  prove  the  facts  set  up  in  its  answer,  showing  that  the  payee 
fraudulently  obtained  the  bill;  but  at  the  time  such  evidence 
was  offered,  the  counsel  for  the  company  stated  that  the  above 
was  all  it  was  intended  to  prove  by  the  witness.  The  evi- 
dence was  objected  to,  and  excluded,  for  the  reason  that  the 
company  had  not  shown  that  the  plaintiffs  had  any  knowledge 
of  the  fraud,  and  because  no  foundation  had  been  laid  for  the 
evidence  by  showing  that  the  plaintiffs  had  notice  of  such 
facts  and  circumstances  as  should  put  them  upon  inqtiiry  be- 
fore the  purchase  of  the  bill. 

Considering  the  very  intelligent  judge  before  whom  the 
case  was  tried,  and  the  able  counsel  on  both  sides  engaged 
in  the  cause,  it  is  unreasonable  to  assume  that  the  proposed 
evidence  was  objected  to  and  excluded  for  the  reason  or  upon 
the  ground  that,  before  the  company  should  be  allowed  to 
prove  the  existence  of  the  fraud,  it  must  ji/rst  show  that  the 
plaintiffs  knew  of  it  or  had  notice  of  circumstances  which 
should  have  put  them  upon  inquiry.  Had  the  counsel  for 
the  company  stated,  when  he  made  the  offer,  that  the  evidence 
would  be  followed  by  proof  showing  that  the  plaintiffs  were 
chargeable  with  notice  when  they  took  the  bill,  doubtless  the 
proposed  evidence  would  have  been  admitted.  Therefore  we 
think  it  would  be  unjust  to  all  concerned  to  consider  any 
other  question  than  the  main  one  which  is  discussed  by  coun- 
sel, viz:  When  the  company  had  shown,  or  offered  to  show, 
that  tiie  bill  was  obtained  by  the  payee  through  fraud,  did  the 
burden  rest  with  the  plaintiffs,  in  addition  to  what  they  had 
already  shown,  of  proving  a  want  of  notice;  or  was  it  incum- 
bent upon  the  company  to  prove  tiiat  they  had  such  notice! 
The  counsel  for  the  company  insists  that  when  it  was  shown 
that  the  bill  was  fraudulently  obtained,  then  the  jprfma  f(Ji,ci» 


Digitized  by  VjOOQIC 


JAOTJAEY  TEEM,  1876.  628 

Reere  and  another  vs.  The  liyerpool,  London  &  Qlobe  Inn.  Co.  and  another. 

presumption  of  good  faith  was  overthrown,  and  the  burden 
of  proof  shifted  from  the  company  to  the  plaintiffs,  who  were 
required  to  show  not  only  that  they  purchased  the  bill-  for 
value  in  the  usual  course  of  business,  as  they  did  do,  but 
were  further  bound  to  prove  that  they  took  it  in  good  faith, 
without  notice  of  any  fraud.  It  was  incumbent  on  the  plaint- 
iffs, as  the  counsel  claims,  to  establish  both  of  these  facts 
when  it  appeared  that  the  bill  was  fraudulently  obtained  by 
the  payee  from  the  company;  and  in  support  of  this  position 
he  has  cited  a  large  number  of  authorities  which  contain  lan- 
guage bearing  more  or  less  directly  upon  the  question  before 
us.  But  we  think  a  careful  examination  of  these  authorities 
will  show  that  they  do  not  meet  the  precise  point  to  which 
they  are  cited. 

It  will  be  borne  in  mind  that  as  a  part  of  their  case,  the 
plaintiffs  had  shown  that  they  purchased  the  bill  of  the  payee 
the  day  after  its  date,  paying  therefor  its  face;  and  the  &tct 
that  they  were  bankers  doing  business  in  Oshkosh  is  admitted 
by  the  pleadings.  The  state  of  the  proof  then,  so  far  as  they 
were  concerned,  was  this:  They  had  proven  that  they  had 
taken  the  paper  before  maturity,  in  the  usual  course  of  busi- 
ness, and  had  paid  therefor  full  value.  These  facts  were 
clearly  established.  When  it  appeared  that  the  bill  was  fraud- 
ulently obtained  by  the  payee,  were  they  bound  to  go  further 
and  show  that  they  had  no  notice  of  any  fraud,  in  other 
words,  to  prove  a  negative?  Or  was  the  oimis  probandi  cast 
upon  the  company  of  showing  notice?  This  precise  question 
is  considered  and  decided  in  CatUn  v.  Hcmsen^  1  Duer,  310; 
HaHv.  Potter  J  4:  id.,  458;  Ross  v.  Bedell^  5  id.,  462.  In 
CatUn  V.  Hansen^  Oampbsll,  J.,  says:  "  When  the  plaintiff 
shall  have  shown  that  he  is  a  holder  for  value,  upon  whom 
does  it  rest  to  give  the  proof  as  to  notice?  We  think  the  bur- 
den of  proof  shifts  back  upon  the  defendant.  It  may  often 
occur  that  the  plaintiff,  in  giving  proof  of  value  paid,  will 
furnish  for  the  defendant  evidence  of  notice,  in  cases  where 
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there  has  been  collnsion.  But  where  the  plaintiff  is  really  a 
lonajide  holder,  it  may  well  be  that  he  may  prove  the  pay- 
ment of  value  without  being  able  to  give  any  evidence  as  to 
notice,  because  none  exists.  Besides,  as  the  law  now  is  in 
this  state,  the  defendant  has  always  the  means  of  proof  in  hia 
power,  in  all  cases  where  he  can  rely  upon  the  oath  of  the 
plaintiff,  because  he  can  at  will  place  him  on  the  stand  as  a 
witness.  In  cases,  therefore,  where  there  is  fraud,  or  strong 
suspicion  of  fraud,  made  out  by  the  defendant,  the  holder  of 
a  promissory  note  or  bill  of  exchange,  who  sues  for  its  recov- 
ery, must  then  show  that  he  received  it  before  its  maturity, 
and  for  a  valuable  consideration;  and  if  he  succeeds  in  this 
proof,  the  defendant,  to  defeat  a  recovery,  must  establish,  if  he 
can,  that  the  note  was  received  by  such  holder  with  notice  of 
the  fraud."    p.  324. 

Within  the  doctrine  of  these  cases,  which  are  the  only  ones 
to  which  we  were  referred  where  the  question  of  the  burden 
of  proof  as  to  notice  is  considered,  the  plaintiffs  were  not 
bound  to  show,  in  addition  to  what  they  did  prove,  that  they 
had  no  notice  of  the  fraud  in  obtaining  the  bill  by  the  payee, 
if  fraud  there  was.  The  burden  of  proving  facts  sufficient  to 
charge  them  with  notice  rested  on  the  company;  and  this  evi- 
dence it  was  not  proposed  or  offered  to  give  on  its  part 
Unless  this  evidence  were  given,  that  excluded  would  be  no 
defense  to  the  action.  We  do  not  understand  the  court  ruled 
that  it  was  necessary  to  show  that  the  plaintiffs  took  the  bill 
with  positive  knowledge  of  the  fraud;  but  that  they  took  it 
under  such  circumstances  as  to  fairly  charge  them  with  notice, 
or  put  them  on  inquiry.  We  see  no  valid  objection  to  that 
ruling. 

These  remarks  dispose  of  the  material  point  in  the  case, 
and  must  result  in  the  affirmance  of  the  judgment   . 

By  the  CovH. — The  judgment  of  the  circuit  court  is 
affirmed^ 
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Highways.    (1)  What  rivers  of  this  state  are  highways. 
Statutes:    Franohibb.    (2)  Right  to  take  tolls  a  franchise,    (3)  Statute 
gramiing  franchise  must  designate  a  certain  grantee, 

1.  The  dodiine  of  Whisler  v.  Wilkinson^  22  Wis.,  572,  that  the  rivers  of  this 

state  of  sufficient  capacity  to  float  logs  to  mill  or  market  are  public  high- 
ways,  followed. 

2.  The  right  to  collect  tolls  upon  logs  ptit  into  a  river,  granted  by  a  statute, 

18  a  franchise,  and  like  other  property  must  have  a  certain  owner. 

3.  Ch«  12  of  1873,  by  its  terms,  authorizes  any  person,  company,  corporation, 

their  successors  or  assigns,  who  shall,  at  a  prescribed  expense,  have  im« 
proved  a  certain  river  by  prescribed  works,  and  shall  keep  the  same  in 
repair,  so  as  to  &cilitate  the  floating  of  logs,  to  collect  certain  tolls  upon 
logs  put  into  the  river.  Held^  that  the  statute  purports  to  grant  the 
franchise,  not  to  one  person,  or  company  of  persons,  or  corporation,  but 
to  every  person  improving  the  river  according  to  the  terms  of  the  statute, 
whether  before  or  after  its  passage;  and  it  is  void  for  wont  of  a  certain 
grantee, 

APPEAL  from  the  Circuit  Court  for  Chippewa  County. 

Action  for  a  balance  claimed  to  be  due  plaintiff  on  a  sale  of 
certain  saw  logs.  The  defendant,  in  its  answer,  among  other 
counterclaims,  set  up  a  claim,  under  ch.  12,  Laws  of  1873,  for 
toll  upon  certain  logs  floated  by  the  plaintiff  down  the  Yellow 
river,  by  the  aid  of  its  improvements  constructed  therein  priot 
to  November,  1872,  and  down  to  the  commencement  of  the 
action,  and  alleged  by  it  to  have  been  erected  and  maintained 
at  an  expense  of  eighteen  thousand  dollars. 

Upon  the  trial,  all  testimony  under  this  counterclaim  was 
excluded  by  the  court;  and  the  plaintiff  had  a  judgment,  from 
which  the  defendant  appealed. 

J.  M.  Bingham^  for  appellant,  as  to  the  power  of  the  legis- 
lature to  pass  laws  providing  for  the  payment  of  toll,  cited 
Cooley'sCon.  Lim.,  91,650,  651;  1  Kent's  Com.,  422  and 
note;  1  Wood.  &  Min.,  401;    Wadsworth  v.  Smith,  11  Me., 
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278;  People  v.  Fisher,  24  Wend.,  220;  People  v.  Drapery  15 
N.  T.,  532,  543;  and  as  to  the  control  of  the  state  over  its 
streams,  Veazie  v.  Moor^li^  How.  (U.  S.),  568;  Palmer  v. 
Cvyahoga  Co.y  3  McLean,  226;  Kellogg  v.  Union  Co.yl2 
Conn.,  7.  The  defendant's  improvements  in  the  river  had 
been  made  before  plaintiff's  logs  were  cut  or  put  in.  Defend- 
ant was  justly  entitled  to  pay  for  the  use  of  its  improvements, 
but  it  being  without  a  remedy  in  law,  the  legislature  inter- 
fered and  gave  it  one. 

W.  P.  Bartlett,  for  respondent: 

The  Yellow  river  was  a  navigable  stream.  Morgam,  v.  Kvng^ 
35  N".  T.,  454.  Unequal  and  partial  legislation  upon  general 
subjects  is  in  violation  of  the  constitution,  though  not  in  con- 
flict with  any  particular  provisions  thereof.*  C alder  v.  Bull^ 
3  Dallas,  386;  Durkee  v.  Janesvilley  28  Wis.,  464.  Ch.  12, 
Laws  of  1873,  is  not  general,  applying  to  all  citizens,  but  only 
to  those  who  may  have  made  improvements  prior  to  its  pass- 
age. Again,  plaintiff's  logs  having  been  put  into  the  river 
before  the  passage  of  the  act,  such  act,  as  applied  to  them,  is 
retroactive,  imposing  an  obligation  where  none  before  existed, 
against  the  will  of  the  persons  to  be  charged,  and  is  void  for 
that  reason.  Hashrouck  v.  MUwa/tJceey  13  Wis.,  87;  1  Kent, 
455;  Smith's  Com.,  §§  347,  382;  Athmsonv.  Dmdapy  60  Me., 
Ill;  People  v.  Frisbiey  26  Cal.,  135;  Dams  v.  MenasJuiy  21 
Wis.,  491;  State  v.  Atwoody  11  id.,  422;  Austin  v.  Bv/rgesSj 
86  id.,  187. 

Eyak,  C.  J.  It  was  agreed  by  counsel  on  the  argument 
that  Yellow  river,  the  subject  of  ch.  12  of  1873,  was,  prior  to 
the  passage  of  that  statute  and  to  the  improvement  of  it  by 
the.appellant,  of  sufficient  capacity  to  float  logs;  though  its  ca- 
pacity was  materially  increased  by  the  works  of  the  appellant 
The  river  was  therefore  a  public  highway.  Whisler  v.  WU- 
hmson,  22  Wis.,  572. 

The  statute  of  1873  authorizes  any  person,  company  or  oor- 
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poration,  their  successors  or  assigns,  who  shall  have^  at  pre- 
scribed expense,  improved  the  river  by  prescribed  works,  and 
shall  keep  the  same  in  repair,  so  as  to  faciliate  the  floating  of 
logs,  to  collect  certain  tolls  upon  logs  put  into  the  river.  Of 
course  the  right  which  the  statute  assumes  to  grant,  is  a  fran- 
chise. 2  Black.,  88;  Flarikroad  Co.  v.  Beynolds^  3  Wis., 
287;  Chapm  v.  Oruseuy  31  id.,  209. 

A  franchise  is  property;  an  incorporeal  hereditament  (2 
Black.,  37;  2  Stephen's  Com.,  14);  a  certain  privilege  con- 
ferred by  grant  from  government  and  vested  in  an  individual. 
3  Kent,  458.  "  Franchises  are  special  privileges  conferred  by 
government  upon  individuals,  and  which  do  not  belong  to  the 
citizens  of  the  country,  generally,  of  common  right."  Bank 
V.  Earle,  13  Pet.,  519. 

Like  every  other  kind  of  property,  a  franchise  must  have 
a  certain  owner.  It  can  only  exist  by  grant;  for  title  by  pre- 
scription presupposes  a  grant.  Trotter  v.  Harrisj  2  T.  &  J., 
285.  And  a  certain  grantee  is  essential  to  a  grant  2  Black., 
296,  317,  347. 

In  England,  franchises  were  formerly  granted  by  the  crown 
only  to  persons  or  corporations;  latterly,  corporate  franchises 
are  commonly  granted  by  parliament.  In  this  country,  fran- 
chises proceed  from  the  legislative  power,  and  are  very  gener- 
ally granted  to  corporations.  Indeed  the  right  of  incorpora- 
tion is  said  to  be  itself  a  franchise.  2  Black.,  37;  Ang.  & 
Ames  on  Corp.,  sec.  4.  A  corporation  may  be  presently  cre- 
ated by  the  terms  of  a  statute,  without  condition  precedent  or 
preliminary.  But  very  commonly,  charters  are  framed,  not 
of  themselves  creating,  but  authorizing  the*formation  of  cor- 
porations upon  preliminary  conditions.  Under  the  former 
class  of  charters,  the  corporation  created  is  the  grantee  of  the 
franchises  conferred.  Under  the  latter  class,  neither  the  fran- 
chise to  be  a  corporation,  nor  the  particular  franchise  con- 
ferred, takes  effect  before  the  actual  formation  of  the  corpora- 
tion.   When  the  corporation  is  formed,  the  franchises  con- 
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f erred  vest  in  it  as  grantee.  AtVy  Oeneral  v.  Hdthoay  Com- 
jpanieSy  36  Wis.,  599.  Franchises  so  conferred  are  like  any 
other  estate  granted  upon  condition  precedent,  the  estate  vest- 
ing upon  condition  fulfilled.  But  like  every  other  operative 
grant,  franchises  so  conferred  have  a  certain  grantee. 

We  are  not  able  to  agree  with  the  learned  counsel  for  the 
appellant  in  the  construction  of  the  statute  in  this  case..  The 
franchise  is  granted  to  any  one  who  shall  have  improved  the 
river;  that  is,  who  shall  have  done  so  at  any  time  before  the 
right  to  collect  toll  shall  accrue.  And  so  the  franchise  runs 
to  any  one  improving  the  river  according  to  the  terms  of  the 
statute,  whether  before  or  after  its  passage,  'to  take  toll  in 
right  of  his  improvement. 

And  the  franchise  is  not  to  one  person  or  company  of  per- 
sons or  corporation;  but  expressly  to  any  person,  that  is  to 
every  person,  who  shall  have  improved  the  river  in  the  terms 
of  the  statute.  We  see  no  reason  why,  under  the  statute, 
other  persons  or  corporations,  thinking  the  improvement  of 
the  appellant  insufficient,  may  not  again  spend  the  sum  re- 
quired by  the  statute  in  further  improvement  of  the  river,  and 
thereupon  claim  a  like  franchise  to  that  claimed  by  the  appel- 
lant, and  so  subject  lumber  floating  down  the  river  to  an  in- 
definite number  of  distinct  toUs,  each  to  the  full  measure  of 
the  statute.  This  was  the  construction  given  to  a  statute  of 
Michigan,  in  this  particular  not  unlike  the  statute  before  us. 
Ames  V.  Port  Huron  Co,^  11  Mich.,  139.  We  are  unable  to 
give  any  other  construction  to  the  statute  under  which  the 
appellant  claims.  This  would  not  only  be  most  oppressive  in 
practice,  but  might  well  of  itself  render  the  whole  grant  void 
for  duplicity.  See  2  Black.,  37;  Wilcock,  27,  cited  in  Stroud 
V.  Stevens  Pointy  37  Wis.,  367;  2  Eolle's  Abr.,  191,  n.  2,  3. 

The  ingenious  position  was  taken  for  the  appellant,  that  the 
statute  has  relation  to  improvements  of  the  river  already  made 
at  the  time  of  its  passage;  and  that  the  appellant  only  having 
then  improved  the  river  as  required  by  the  statute,  must  be 
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held  to  be  the  Bole  grantee  of  the  franchise.  Of  course  the 
position  fails  in  our  construction  of  the  statute,  even  if  it 
were  competent  to  ascertain  by  parol  the  grantee  of  an  indefi- 
nite franchise  intended  by  a  statute.  And  we  may  say  in 
passing  that  it  is  inconceivable  why,  if  the  legislature  intended 
to  grant  the  franchise  to  the  appellant,  it  should  not  have  said 
so  in  plain  words,  instead  of  hiding  its  intention  in  such  inap- 
plicable terms. 

"We  are  quite  clear  that  the  statute  indicates  no  grantee  of 
the  franchise;  that  the  grant  is  to  any  and  every  person  who 
may  choose  to  avail  himself  of  it;  that  the  franchise  fails  for 
want  of  a  grantee;  and  that  the  grant  is  void  for  uncertainty. 
And  we  may  be  permitted  to  say  tiiat,  if  the  legislature  had 
power  to  do  it,  it  would  be  most  unwise  and  dangerous  to  cre- 
ate franchises  in  so  loose  a  manner,  for  any  one  to  assume  and 
relinquish  at  pleasure;  to  grant  tolls  upon  a  public  highway 
to  any  person  who  should  voluntarily  assume  to  spend  his 
money  in  the  improvement  of  it.  Courts  have  always  been 
jealous  of  such  grants,  so  loose  and  so  liable  to  abuse,  and  we 
hope  will  always  be  so. 

By  the  Cov/rt,  —  The  judgment  of  the  court  below  is  af- 
firmed. 


MoEae  vs.  HoGAK  and  others. 

CoNSTiTUTiOKAL  Law,    Uniformity  of  town  and  county  government. 

Ch.  468,  P.  &  L.  Laws  of  1869,  which  attempts  to  take  £rom  ihe  possession 
and  control  of  the  town  ofiBoers  in  Chippewa  county  a  portion  of  the 
moneys  raised  in  their  towns  for  highway  purposes,  and  entrust  its  ex- 
penditure to  the  couniy  board,  contrary  to  the  general  law  (ch.  19,  R. 
S.))  violates  sec.  23,  art.  lY  of  the  state  constitution,  which  requires  the 
system  of  town  and  county  government  to  be  as  nearly  un^orm  as  prac- 
ticable. 
Vol.  XXXIX. -84 
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APPEAL  from  the  Circuit  Court  for  Chij>pewa  County. 

This  action  was  brought  by  the  treasurer  of  Chippewa 
county  against  Hogcm^  as  treasurer  of  the  town  of  Eagle 
Point  in  said  county,  and  his  sureties;  and  the  complaint 
avers  in  substance,  that  said  town  treasurer,  prior  to  March  1, 
1875,  had  collected  for  highway  taxes  on  lands  lying  north  of 
a  line  drawn  east  and  west  through  the  south  line  of  township 
thirty-three  in  said  county,  the  sum  of  $2,898;  that  by  ch. 
458,  P.  &  L.  Laws  of  1869,  it  became  his  duty  to  pay  over 
said  sum  to  plaintiff  as  county  treasurer;  and  that  he  had  re- 
fused to  do  so,  on  demand. 

The  defendants  demurred,  on  the  ground  that  the  complaint 
did  not  state  a  cause  of  action;  and  the  plaintiff  appealed  from 
an  order  sustaining  the  demurrer. 

J,  M.  Bvnghja/m^  for  appellant,  contended  that  the  constitu- 
tion of  this  state  does  not  prohibit  the  legislature  from  ap- 
pointing any  agent  it  may  think  proper,  to  disburse  public 
moneys.  Dillon  on  M.  C,  §§  34,  85,  with  cases  cited  in  the 
notes,  and  ch.  19,  p.  560;  Mayor ^  etc,  v.  Board  of  PoUcey  16 
Md.,  376;  People  v.  Draper,  15  N.  T.,  532.  Within  the  con- 
stitution, the  legislature  may  appropriate  the  public  moneys 
for  local  or  private  purposes;  may  impose  a  tax  upon  the 
whole  state  or  any  portion  thereof,  or  upon  any  particular  and 
specified  kind  of  property;  may  determine  what  sums  shall  be 
raised  by  taxation,  and  the  purposes  to  which  the  money  shall 
be  applied,  including  any  purposes  which  it  may  itself  judge 
to  be  promotive  of  the  public  good.  Town  of  Guilford  v. 
Supers  Chenango  Co,,  13  N.  Y.,  146-8;  Borough  of  Dv/n- 
morels  Appeal,  52  Pa.  St.,  374.  The  act  here  pleaded,  regu- 
lating the  disposition  of  the  highway  tax  collected  in  towns 
north  of  town  33,  does  not  violate  the  constitutional  provision 
concerning  uniformity  of  town  and  county  government.  The 
system  of  expending  highway  taxes  under  the  direction  of  the 
county  board  of  supervisors  has  been  in  force  for  a  number  of 
years  in  several  counties  of  the  state;  and  the  county  board 


Digitized  by  VjOOQIC 


JANUARY  TEEM,  187C.  531 

lifcRae  TB.  Hogan  and  others. 

have  power,  by  resolution,  to  determine  upon  what  roads  and 
what  portions  of  the  county  highway  taxes  raised  in  any  city 
or  village  may  be  used,  provided  said  city  or  village  does  not, 
by  resolution,  within  thirty  days  after  the  tax  is  raised,  deter- 
mine where  it  shall  be  expended.  And  a  city,  town  or  village 
has  power  to  apply  the  same  funds  outside  of  its  own  limits. 
Tay.  Stats.,  307,  307a,  307b.  Courts  will  not  hold  legislative 
acts  unconstitutional,  unless  they  are  clearly  so.  Sydnor  v. 
Palmer^  32  Wis.,  406.  The  general  law  for  the  disposition  of 
the  highway  tax  requires  it  to  be  expended  in  the  territory  or 
district  where  raised.  The  act  in  question  merely  provides 
that  the  tax  shall  be  expended  north  of  a  certain  specified  line. 
It  does  not  require  the  supervisors  to  expend  in  one  town  the 
taxes  raised  in  another;  and  it  must  be  presumed  that  they 
will  obey  the  general  law  in  that  respect.  CJounsel  further 
argued  that  the  system  of  town  and  county  government  is 
merely  required  to  be  "  as  nearly  uniform  ds  prcicticable;  " 
that  geographical  differences  in  counties  may  require  differ- 
ences in  the  system  {State  ex  rel,  Keenarv  v,  SupWs^  25  Wis., 
350);  that  by  reason  of  the  enormous  extent  from  north  to 
south  of  some  towns  in  Chippewa  county,  while  the  majority 
of  the  population  is  at  the  southern  extremity,  the  general 
method  provided  by  law  for  the  disposition  of  the  highway 
taxes  in  such  towns  is  not  "  practicable,''  because  it  tends  to 
great  injustice;  and  that  the  legislature,  by  the  act  in  ques- 
tion, has  expressed  its  judgment  to  that  effect,  and  is  the  sole 
judge  of  that  question. 

W.  P.  Bartlett^  for  respondents,  contended  that  ch.  458,  P. 
&  L.  Laws  of  1869,  was  inconsistent  with  the  general  laws 
applicable  to  all  towns  in  this  state  except  those  of  Chippewa 
county,  regulating  the  duties  of  town  treasurers  in  the  collec- 
tion and  payment  of  highway  and  other  taxes,  the  duties  of 
overseers  of  highways  in  keeping  roads  in  repair  and  in  ex- 
pending the  highway  taxes  collected  in  their  towns  (K.  S.,  du 
19),  and  the  liability  of  towns  for  defective  highways  (Tay. 
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Stats.,  513);  and  that  the  act  is  inyalid  tmder  the  constitu- 
tional provision  requiring  uniformity  of  town  and  county 
government.  State  ex  rel.  Walsh  v,  Dotisman^  28  Wis.,  541 ; 
State  ex  rel.  Peck  v.  Riordan^  24  id.,  484;  State  ex  rel.  Kee- 
nam,  v.  Supervisors^  25  id.,  839. 

Cole,  J.  The  invalidity  of  ch.  458,  P.  &  L.  Laws  of  1869, 
is  to  our  minds  a  point  too  plain  to  admit  of  discussion.  The 
act  requires  the  town  treasurers  of  the  several  towns  in  Chip- 
pewa county  to  pay  over  to  the  county  treasurer  of  the  county 
all  moneys  received  by  them  for  highway  taxes  on  all  lands 
lying  north  of  a  designated  east  and  west  line;  and  the  county 
treasurer  is  directed  to  pay  over  such  moneys  on  the  order  of 
the  county  board  of  supervisors.  The  county  board  is  au- 
thorized  and  required  to  expend  these  moneys  in  the  building 
of  wagon  roads  up  the  Chippewa  river  and  its  tributaries,  the 
roads  to  commence  at  the  designated  line  referred  to  above  and 
to  extend  up  said  river  and  tributaries.  This  is  the  substance 
of  the  act  in  question.  Its  manifest  purpose  and  design  are, 
to  take  from  the  possession  and  control  of  the  oflEicers  of  the 
towns  a  portion  of  the  moneys  raised  in  the  towns  for  high- 
way purposes,  and  intrust  its  expenditure  to  the  county  board. 
The  act  is  clearly  and  flagrantly  in  violation  of  sec.  23,  art. 
IV  of  the  constitution,  as  that  provision  was  interpreted  by 
this  court  in  the  cases  of  State  ex  rel.  Peck  v.  Riordan^  24 
Wis.,  484;  State  ex  rel.  Keenan  v.  The  Supervisors  of  MiU 
wavJcee  Cou/rdy^  25  id.,  339;  and  Sta/te  ex  rel.  Walsh  v.  Dous- 
man,  28  id.,  542. 

Under  the  general  law  (ch.  19,  R.  S.),  the  supervisors  of  the 
several  towns  are,  by  virtue  of  their  oflEice,  commissioners  of 
highways  in  their  respective  towns,  and  have  power  to  lay  out 
highways.  It  is  made  the  duty  of  such  supervisors,  and  of 
the  overseers  of  highways,  to  keep  the  highways  and  bridges 
in  their  respective  towns  in  sufficient  repair;  and  towns  are 
made  liable  for  any  damage  which  shall  happen  to  any  person 
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by  reason  of  the  insufBciency  or  want  of  repair  of  any  bridge 
or  public  highway.  Provision  is  made  for  levying  and  col- 
lecting highway  taxes,  which  are  expended  by  the  officers  of 
the  town.  This  is  the  general  system.  While  the  liability  of 
the  towns  affected  by  the  act  continues,  a  portion  of  the  high- 
way taxes  raised  in  the  towns  is  taken  from  the  control  of  the 
town  officers,  and  placed  under  the  control  of  the  county 
board.  And  in  respect  to  the  control  and  expenditure  of 
that  amount  of  the  highway  tax,  the  act  attempts  to  confer 
upon  the  county  board  all  the  powers  and  duties  of  the  town 
officers.  It  is  difficult  to  imagine  a  more  plain  and  palpable 
violation  of  the  principle  of  uniformity  in  the  system  of  town 
and  county  government  than  is  furnished  by  the  act.  The 
cause  of  action  stated  in  the  complaint  is  foimded  on  this  law, 
and  falls  with  it. 

By  the  Court.  —  The  order  of  the  circuit  court  sustaining 
the  demurrer  to  the  complaint  is  affirmed. 


SiEGBEST  and  others  vs.  Stilbs. 

Contracts:  Legal  Holidays.  (1^  2)  Contracts  maturing  by  their  term* 
on  a  legal  holiday  or  Sunday,  held  to  mature  the  next  preceding  day. 

Contracts:  Damages:  Market  Price:  Evidence.  Evidence  of  mar- 
ket price  at  MeGregot%  Iowa,  admitted  to  show  market  price  at  Prairie 
du  Chien,  in  this  state. 

1.  Under  ch.  248  of  1862  (Tay.  Stats.,  836,  §  14  and  1342,  §  21),  the  first  day 

of  January  is  a  legal  holiday  in  this  state. 

2.  By  ch.  243  of  1861  (Tay.  Stats.,  836,  §  12),  commercial  paper  maturing 

on  Sunday  or  on  a  legal  holiday,  becomes  due  and  payable  on  the  next 
preceding  secular  day;  and  by  analogy  to  tiiis  statute,  where  any  other 
contract  by  its  terms  matures  on  a  Sunday  or  legal  holiday,  it  will  be  held 
to  mature  on  the  next  preceding  secular  day. 

3.  Where  the  question  was,  what  was  the  market  priceof  hogs  on  the  31st  of 
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December,  at  Praiiie  du  Chien  in  this  state,  plaintiff's  proof  of  sach  mar- 
ket price  not  being  certain  or  satisfactoiy,  it  was  error  to  reject  defend- 
ant's offer  to  show  the  market  price  in  McGregor,  Iowa,  on  the  same 
day. 
4.  The  court  will  take  notice  that  Prairie  da  Chien  and  McGregor  are  sepa- 
rated only  by  the  Mississippi  river;  that  during  the  winter  when  the 
riyer  is  frozen,  each  of  these  towns  may  be  easily  and  speedily  reached 
from  the  other;  and  that,  consequently,  there  could  not  be  any  consider- 
able difference  in  the  market  value  of  hogs  at  the  two  places. 

APPEAL  from  the  Circuit  Court  for  Cra/wford  County. 

Under  date  of  December  6, 1873,  the  defendant  agreed  in 
writing  to  sell  and  deliver  to  the  plaintiffs,  on  the  iSrst  day  of 
January  then  next,  five  hundred  marketable  hogs  in  a  frozen 
condition,  at  five  dollars  per  cwt.,  each  hog  to  weigh  not  less 
than  two  hundred  pounds.  The  plaintiffs  were  ready  and 
willing  to  receive  the  hogs  and  pay  for  them,  at  the  agreed 
time;  but  the  defendant  failed  entirely  to  deliver  them.  This 
action  was  for  damages  for  such  failure.  The  plaintiffs  had  a 
verdict  and  judgment  for  $1,050,  damages;  and  the  defendant 
appealed. 

Oeo.  C.  Hazelton  and  JET.  8.  Orton^  for  appellant,  contend- 
ed, among  other  things,  that  it  did  not  clearly  appear,  from 
the  evidence  in  this  case,  that  there  was  a  market  and  a  fixed 
value  for  dressed  hogs  at  Prairie  du  Chien,  at  the  time  of  de- 
livery fixed  by  the  contract;  and  that  the  court  erred  in  re- 
jecting the  evidence  of  the  market  price  at  McGregor,  offered 
for  the  purpose  of  showing  that  the  prices  at  Prairie  du  Chien 
were  fictitious,  made  by  the  plaintiffs  for  the  purposes  of  this 
contract.  Wemjple  v.  Stewart,  22  Barb.,  154;  Bi/rd^ey  v.  But- 
terfield,  34  Wis.,  62,  and  cases  there  cited.  The  rule  of  evi- 
dence adopted  by  the  court  below  would  open  the  door  to 
every  dealer,  having  sufficient  capital,  to  make  his  contracts 
and  then  run  up  the  prices  in  the  local  market  to  such  an  ex- 
tent as  to  ruin  his  victims. 

0.  B.  ThoTnaSj  for  respondents: 

Defendant's  offer  to  prove  the  price  of  dressed  hogs  at 
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McGregor  was  accompanied  by  an  offer  to  show  that  the  mar- 
kets at  that  place  and  Prairie  du  Chien  were  both  governed  by 
Chicago  and  Milwaukee;  and  the  court  permitted  defendant 
to  prove  the  prices  at  that  time  in  the  two  governing  markets, 
and  the  cost  of  transportation  to  them  from  Prairie  du  Chien. 
If  defendant's  statement  was  true,  that  both  places  were  gov- 
erned by  the  same  market,  the  ruling  could  do  him  no  harm; 
if  it  was  not  true,  an  admission  of  evidence  of  prices  at  Mc- 
Gregor, which  the  plaintiff  could  not  have  anticipated,  would 
have  been  an  injustice  to  the  plaintiff.  There  might  have 
been  a  greater  competition  in  McGregor  between  buyers,  or  a 
greater  supply  of  dressed  hogs  offered  there  than  at  Prairie 
du  Chien;  or  persons  might  at  that  time  have  been  depress- 
ing the  market  at  the  former  place  for  speculative  purposes. 
Plaintiff  was  not  prepared  to  show  any  of  these  facts  in  rela- 
tion to  the  McGregor  market,  because  he  could  not  anticipate 
the  introduction  of  evidence  relating  to  that  market. 

[Counsel  on  both  sides  discussed  at  length  several  questions 
not  passed  upon  by  the  court.] 

Lyon,  J.  The  contract  for  the  delivery  of  the  hogs,  by  its 
terms,  matured  on  the  first  day  of  January,  and  that  was  a 
legal  holiday.  Laws  of  1862,  ch.  248  (Tay.  Stats.,  836,  §  14; 
1342,  §  21).  Commercial  paper,  maturing  on  Sunday  or  on  a 
legal  holiday,  becomes  due  and  payable  on  the  next  preceding 
secular  day.  Laws  of  1861,  ch.  243  (Tay.  Stats.,  836,  §  12). 
There  are  many  cases  in  the  books  which  hold  that  when  the 
day  of  performance  of  a  contract,  other  than  an  instrument 
upon  which  days  of  grace  are  allowed,  falls  on  Sunday,  and 
probably  also  when  it  falls  on  a  holiday,  performance  on  the 
next  secular  day  is  sufficient;  but  the  cases  do  not  seem  to  be 
entirely  uniform  on  the  subject  We  do  not  care  to  comment 
on  those  cases,  or  even  to  cite  them,  for  we  are  satisfied  that 
the  rule  fixing  the  time  for  the  performance  of  all  contracts 
which  by  their  terms  mature  on  Sunday  or  on  a  holiday, 
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should  be  uniform,  and  that  no  distinction  in  this .  respect 
should  be  made  between  commercial  paper  and  other  con- 
tracts. Hence,  by  analogy  to  the  statute  last  above  cited,  we 
hold  that  the  contract  of  December  6th  matured  December 
31st,  and  the  plaintiffs  were  entitled  to  delivery  of  the  hogs 
on  that  day. 

The  market  price  of  hogs  of  the  kind  and  quality  called  for 
by  the  contract,  on  the  31st  of  December,  1873,  in  Prairie  du 
Chien,  was  greater  than  the  contract  price.  The  difference 
being  the  measure  of  the  plaintiffs'  damages,  it  was  essential  to 
ascertain  the  market  price  on  that  day  at  Prairie  du  Chien,  in 
order  to  assess  such  damages  correctly.  Testimony  bearing 
upon  the  subject  of  such  market  price  was  introduced  on  the 
trial  by  both  parties,  and  it  tended  to  show  the  market  price 
of  such  hogs  on  December  31st  and  January  2d,  at  Chicago, 
Milwaukee,  Prairie  du  Chien  and  Bridgeport  (the  latter  being 
a  station  on  the  railway  six  miles  east  of  Prairie  du  Chien), 
and  also  the  price  for  which  one  lot  of  hogs  was  sold  in  Prai- 
rie du  Chien  on  January  1st. 

The  defendant  produced  one  J.  M.  Gilchrist  as  a  witness, 
for  the  purpose  of  proving  the  market  price  of  like  hogs  in 
McGregor,  Iowa,  when  the  contract  in  suit  matured.  The 
witness  having  testified  that  in  the  winter  of  1873-4  he  was 
engaged  at  McGregor  in  purchasing  and  shipping  hogs,  the 
plaintiffs  objected  to  any  testimony  showing  the  McGregor 
market  on  December  31st  or  January  2d.  The  defendant  pro- 
posed to  prove  by  the  witness  (among  other  things)  that  the 
Prairie  du  Chien  and  McGregor  markets  were  the  same  as  to 
prices,  both  being  controlled  by  the  Chicago  and  Milwaukee 
markets.  The  court  sustained  the  objection,  and  rejected  the 
offered  testimony. 

I  suppose  we  are  permitted  to  know  (although  we  may  find 
no  proof  of  those  facts  in  the  record)  that  Prairie  du  Chien  and 
McGregor  are  only  separated  by  the  Mississippi  river,  and 
that  during  the  winter,  when  the  river  is  frozen,  each  town 
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may  easily  and  speedily  be  reached  from  the  other.  "When 
the  defendant  failed  to  deliver  the  hogs,  if  the  plaintiffs  conld 
have  supplied  themselves  in  the  McGregor  market  with  the 
same  number  and  quality  of  hogs,  at  a  given  price,  that  fact 
would  tend  to  show  that  like  hogs  could  not  be  worth  a  much 
greater  price  in  the  Prairie  du  Chien  market.  As  a  matter 
of  course,  the  market  price  of  any  staple  in  the  interior  towns, 
where  such  staple  is  gathered  directly  from  the  producers  and 
shipped  to  some  great  market,  is  governed  by  the  prices 
therefor  which  prevail  at  such  market;  and  the  conditions  be- 
ing the  same  at  any  two  shipping  points,  the  market  price  for 
the  staple  must  necessarily  be  substantially  the  same  at  both 
points.  Hence  it  is  apparent  that  the  market  price  of  hogs 
in  those  great  marts  for  that  staple,  Chicago  and  Milwaukee, 
must  necessarily  control  to  a  great  extent  the  market  price 
therefor  in  Prairie  du  Chien  and  McGregor,  and  that  there 
cannot  be  any  considerable  difference  in  such  price  at  the  two 
latter  points.  In  the  record  before  us  the  proof  of  the  mar- 
ket price  of  hogs  in  Prairie  du  Chien  on  the  31st  of  Decem- 
ber, 1873,  is  not  very  certain  or  satisfactory;  and  we  think 
the  circuit  court  should  have  received  the  offered  proof  of 
McGregor  market  prices  on  that  day,  as  tending  to  show  such 
market  price  at  Prairie  du  Chien. 

Because  that  testimony  was  rejected,  there  must  be  a  new 
trial. 

By  the  Cov/rt. — Judgment  reversed,  and  venire  de  novo 
awarded. 
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Pbppeb  and  others  vs.  O^Dowd. 

Statutb  op  Limitations:  Adtsbsb  Possession.    LimUa  qf  construcHpe 
adverse  possession  dejined, 

1.  Sees.  6  and  7,  ch.  Id8»  R.  S.,  relating  to  adverse  possession  under  paper 

title,  must  be  considered  together  as  one  entire  provision;  the  former 
giving  the  general  rule,  and  the  latter  defining  certain  particular  con- 
ditions of  such  adverse  possession. 

2.  Under  these  sections,  actual  adverse  possession  of  part  of  a  single  lot  or  of 

a  known  fann  does  not  operate  as  constructive  adverse  possession  beyond 
the  limits  of  such  lot  or  farm,  even  where  it  is  part  of  a  more  extensive 
tract  included  in  the  instrument  or  judgment  under  which  the  occupant 
entered. 
8.  Subds.  3  and  4  of  sec.  7  are  independent  of  each  other,  and  und^  the 
former,  actual  possession  of  part  of  an  uninclosed  lot  by  its  use  for  fuel 
or  fencing  for  the  orditteiy  use  of  the  occupant,  will  probably,  under 
proper  circumstances,  operate  as  constructive  adverse  possessicm  of  the 
whole  lot;  but,  under  the  limitation  of  sec.  6,  it  can  in  no  case  so  ope- 
rate beyond  the  limits  of  the  same  lot. 

4.  Being  independent,  both  subdivisions  cannot  support  the  same  possession 

of  the  same  premises;  and  an  ambiguous  possession  claimed  in  part  un- 
der each,  and  not  supported  by  either  alone,  is  not  within  the  statute. 

5.  In  subd.  4,  the  word  '*  included  "  must  be  construed  in  the  sense  of  "in- 

dosed." 
[6.  As  applied  to  a  single  lot,  subd.  4  may  operate  to  limit  the'effect  of  subds. 
1  and  2,  by  requiring  the  improvement  or  indosure  to  be  '*  according  to 
the  usual  course  and  custom  of  the  acfjoining  country;  **  subd.  4  making 
actual  possession  by  improvement  or  indosure  of  a  part,  constructive 
possession  of  the  whole,  t>nly  where  the  unimproved  or  uninclosed  part  is 
left  so  according  to  suah  course  and  custom.] 

7.  The  *'  single  lot  '*  of  the  statute  is  the  smallest  legal  subdivision  of  land; 

and  its  extent  is  certain  of  itself,  without  recourse  to  any  course  or 
custom. 

8.  The  "  farm ''  of  the  statute  is  land  hdd  for  cultivation  and  cultivated  in 

whole  or  in  part,  of  whatever  size,  shape  or  boundaries,  and  whether 
comprising  several  lots  or  parts  of  lots,  or  less  than  one  lot. 

9.  It  being  the  purpose  of  the  section  to  confine  ccxistructive  adverse  posses- 

sion to  such  visible  and  notorious  possession  as  may  fairiy  imply  notice 
and  acquiescence,  the  extent  of  the  '*  farm  "  of  subd.  4  must  be  "  known  ** 
in  the  sense  of  being  notorious. 
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10.  To  OQDstitate  adyerse  possesaioii,  entiy  must  be  made  with  defined  claim  of 
title  and  of  possession;  and  after  entry,  such  claim  cannot  be  enlarged, 
except  by  acts  equivalent  to  a  new  entiy  and  new  claim  of  adverse  pos- 


11.  Entiy  upon  part  of  a  lot  under  claim  of  title  to  the  whole,  while  the  other 

part  is  held  advenely,  cannot  found  adveise  possession  of  the  whole  lot, 
though  afterward  the  adverse  possession  of  the  other  part  be  abandoned. 

12.  To  establish  adverse  possession  of  a  known  &rm,  outside  of  the  actual  pos- 

session taken,  the  known  extent  of  the  &rm  at  the  time  of  entry  must  be 
established,  and  adverse  possession  founded  on  such  entry  is  limited  to 
that  extent. 

13.  Constructive  adverse  possession  of  unindosed  land  under  subd.  4  can  be 

established  only  by  actual  proof  of  a  course  or  custom  in  the  adjoining 
country,  sanctioning  the  manner  of  occupation. 

14.  To  make  the  actual  adverse  possession  of  part  of  a  toict  d  famiiTig  land 

ODce  possessed  and  used  as  several  forms,  by  several  owners,  constructive 
adverse  possession  of  the  whole  tract  as  one  farm,  it  must  be  shown,  not 
merely  that  the  whole  tract  is  included  in  some  of  the  claimant's  title 
papers,  but  that  the  several  forms  had  been  joined  together  in  one  known 
farm  before  the  entry  under  which  he  claims,  and  constituted  one  known 
.  farm  at  the  time  of  such  entry. 

15.  The  actual  use  of  <me  lot  for  foel  or  fondng  under  subd.  3,  sec.  7,  cannot 

carry  with  it  constructive  use  of  the  same  piece  of  timber  on  another  lot 
To  come  within  that  subdivision,  it  seems  that  the  land  must  be  held  in 
good  foith  for  the  supply  of  fuel  or  fencing  for  the  purposes  there  named, 
as  Us  sole  arprmeipal  cbjeet;  the  extent  of  the  land  so  used  must  bear  a 
reasonable  proportion  to  the  use;  and  such  use  must  be  distinct,  visiUe, 
continued  and  notorious,  under  daim  of  title,  and  not  mere  casual  tres- 
pass or  occasional  use;  and  what  is  a  reaeanalde  qitanHty  in  each  case  is 
a  question  for  the  jttry,  under  prq;)er  limitation  and  instruction. 

APPEAL  from  the  Circuit  Court  for  Iowa  County. 

Ejectment,  commenced  in  1872,  for  one  hundred  and  sixty 
acres  of  land  in  Iowa  county.  The  answer  alleged  adverse 
possession  under  color  of  title  for  more  than  ten  years,  by  de- 
fendant and  those  under  whom  he  claimed,  and  pleaded  the 
statute  of  limitations.  *    On  the  trial,  defendant  introduced  a 

•  Sees.  6  and  7,  ch.  188,  R.  S.,  are  as  follows:  "  Sec.  6.  "Wheneverit  shall 
appear  that  the  occupant,  or  those  under  whom  he  daims,  entered  into  the 
possession  of  any  premises  under  claim  of  title,  exclusive  of  any  other  right, 
founding  such  claim  upon  some  written  instrument,  as  being  a  conveyanoe  of 
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number  of  deeds  through  which  he  traced  his  claim  of  title; 
but  none  of  these  appeared  to  connect  him  with  the  original 
government  title  shown  by  plaintiffs  to  have  passed  by  patent 
to  their  ancestor,  Harvey  Pepper;  and  no  acts  of  possession  of 
the  premises  were  shown  except  those  of  defendant  himself 
and  his  immediate  grantor. 

The  deed  to  defendant's  grantor,  made  in  1846,  purported  to 
convey  680  acres,  including  the  land  here  in  dispute,  with 
neighboring  lands.  The  tract  comprised  what  had  been  pre- 
viously known  as  two  separate  farms,  viz:  the  Pepper  farm, 
here  in  dispute,  and  the  Miller  farm. 

Defendant's  grantor  moved  his  family  into  a  house  upon 
the  Miller  place,  cultivated  part  of  it,  and  paid  taxes  upon  the 
whole  tract;  but  none  of  the  Pepper  farm  was  inclosed  by 
him  or  cultivated.  The  only  use  apparently  made  of  this  part 
of  the  680  acres,  was  for  cutting  timber,  which  he  did  indis- 
criminately upon  all  parts  of  the  premises  in  dispute,  as  well 
as  upon  other  woodland  owned  by  him  (of  which  he  had  a 
large  quantity),  as  he  needed  timber  for  fuel  or  fencing  and 
also  for  purposes  of  sale. 

the  premisee  in  qnestion,  or  upon  the  judgment  of  some  competent  court,  and 
that  there  has  been  a  continual  occupation  and  possession  of  the  premises  in- 
cluded in  such  instrument  or  judgment,  or  of  some  part  of  such  premisee,  un- 
der such  claim  for  ten  years,  the  premises  so  included  shall  be  deemed  to  have 
been  held  adversely;  except  that  when  the  premiies  so  included  consist  of  a 
tract  divided  into  lots,  the  possession  of  <ine  lot  shall  not  be  deemed  the  pos- 
session of  any  other  lot  of  the  same  tract 

"  Sec  7.  For  the  puipose  of  constituting  an  adverse  possession  by  any  per- 
son claiming  a  title  -founded  upon  some  written  instrument  or  some  jud^^ent, 
land  shall  be  deemed  to  have  been  possessed  and  occupied  in  the  following 
cases:  1.  Where  it  has  been  usually  cultivated  or  improved.  2.  Where  it  has 
been  protected  by  a  substantial  indosure.  8.  Where,  although  not  inclosed,  it 
has  been  used  for  the  supply  of  fuel,  or  of  fencing  timber,  for  the  puipose  of 
husbandry  or  the  ordinary  use  of  the  occupant.  4.  Where  a  known  farm  or 
a  single  lot  has  been  partly  improved,  the  portion  of  such  fann  or  lot  that  may 
have  been  left  not  cleared  or  not  included  according  to  the  usual  course  and 
custom  of  the  a4joining  country,  shall  be  deemed  to  have  been  occupied  for  the 
same  length  of  time  as  the  part  improved  or  cultivated.** 
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Defendant,  after  his  purchase  in  1861,  continued  to  haul 
wood  to  market  from  said  land,  paid  the  taxes,  and  occasion- 
ally cut  hay  thereon,  but  did  not  actually  inclose  or  improve 
any  part  of  it  until  within  about  five  years  previous  to  the 
commencement  of  the  action.  The  plaintiffs  asked  the  court 
to  give  the  following  among  other  instructions:  1.  That  "  the 
use  by  the  defendant  or  his  grantor  of  the  land  in  question,  or 
a  part  of  it,  in  common  with  several  other  tracts  lying  in  sev- 
eral different  sections,  comprising  in  all  eight  hundred  acres 
of  timbered  land  in  a  body,  for  the  supply  of  fuel  or  fencing 
timber,  would  not  be  within  the  intendment  of  the  statute  of 
limitations  in  relation  to  adverse  possession  of  land  by  its  use 
for  the  supply  of  fuel  or  fencing  timber,  unless  the  jury  shall 
find  from  the  evidence  that  the  quantity  claimed  was  reason- 
ably necessary  to  supply  his  actual  farm  with  fuel  tmd  fencing 
timber."  2.  That  possession  of  one  lot  or  congressional  sub- 
division of  land  would  not  be  possession  of  any  other,  unless 
the  jury  should  find  that  the  defendant  had  established  by 
clear  and  positive  proof  that  the  whole  tract  claimed  by  his 
grantor  constituted,  according  to  the  custom  of  the  country,  a 
known  farm  or  single  lot.  8.  That  "  under  the  pleadings  and 
proofs,  subd.  4  of  sec.  7  of  the  statute  of  limitations  does  not 
apply  to  this  case; "  because  "  this  large  tract  of  forest  cannot 
be  considered  a  known  farm  or  single  lot."  4.  That  '^this 
land  being  divided  into  forty-acre  lots,  the  facts  establishing 
continued  adverse  possession  must  be  proved  as  to  each  lot." 
The  court  refused  to  give  the  three  instructions  first  recited, 
and  gave  the  fourth,  modified  by  adding  the  following;  "  This 
is  correct  when  the  unoccupied  lot  does  not  constitute  part  of 
a  known  farm." 

The  court  then  instructed  the  jury,  in  effect,  that  if  the 
tracts  cultivated,  together  with  the  lands  in  question,  with  or 
without  the  other  lands  mentioned  in  the  deed  to  defendant's 
grantor,  constituted  what  might  be  called  a  known  or  recog- 
nized farm,  then  the  adverse  possession  was  sufficient,  even  if 


Digitized  by  VjOOQIC 


642  SUPREME  COURT  OF  WISCONSIN, 

Pepper  and  others  tb.  O'Dowd. 

the  defendant  or  his  grantor  had  never  taken  timber  from  the 
Pepper  land,  so  called,  for  the  purpose  of  fencing  or  fuel;  that 
a  tract  of  new  land  covered  with  forests,  if  intended  to  be  cul- 
tivated by  one  man  as  owner,  is  called  a  farm;  that  land, 
though  not  a  part  of  a  known  farm,  and  not  inclosed,  may  be 
held  adversely  so  as  to  set  the  statute  of  limitations  running, 
where  it  is  used  for  the  supply  of  fuel  or  fencing  timber,  for 
the  purpose  of  husbandry  or  the  ordinary  use  of  the  occupant; 
and  that  the  quantity  of  timber  which  a  farmer  ought  to  be 
allowed  for  the  present  and  prospective  use  and  improvement 
of  his  farm,  could  not  at  present  be  established  by  any  settled 
custom;  but  when  there  was  no  fraud,  or  insincerity  or  pal- 
pable absurdity  in  the  claim,  every  farmer  should  be  allowed 
to  judge  for  himself  how  much  of  his  land  he  would  devote  to 
timber,  and  how  much  to  the  plow. 

Verdict  and  judgment  for  the  defendant;  and  the  plaintiffs 
appealed. 

A.  R,  Btisknell^  for  appellants,  as  to  the  construction  to  be 
given  the  statute  of  limitations,  and  the  sufficiency  of  the  acts 
shown  to  constitute  an  adverse  possession,  cited  Sydnor  v. 
Palrtier^  29  Wis.,  251;  Wilson  v.  Henry ^  35  id.,  245;  State  v. 
Supervisors  of  Shehoygan  Co,^  29  id.,  79;  Smithes  L.  C,  637; 
Tyler  on  Eject,  900;  Simeon  v.  Downing j  23  Wend.,  320; 
Munro  v.  Merchanty  28  N.  T.,  44;  Xhipont  v.  Davis,  35 
Wis.,  643;  Bouvier's  Law  Die, "Farm;"  2  Binn.,  238;  18 
Pick.,  553;  6  Met.,  529;  2  Hilliard  on  R  P.,  338  et  86q. 

J,  Jf.  Smithy  for  respondent,  to  the  point  that  defendant's 
entry  and  the  extent  of  his  claim  and  possession  must  be  re- 
ferred to  his  deed  and  measured  by  it,  cited  Stevens  v.  Brooks, 
24  Wis.,  326;  Sydnor  v.  Palmer,  29  id.,  226;  Tyler  on  Eject, 
495-6,  897,  904;  10  Pet.,  412;  1  Chip.,  92;  8  Oranch,  229;  4 
Mason,  330;  Paine's  C.  C,  457;  3  Wash.  C.  C,  475*,  3  Ired., 
578;  2  Tay.,  131;  1  Strob.,  143;  1  Scam.,  181,  186;  23  Cal., 
431;  37  Miss.,  155;  33  Barb.,  386;  and  he  argued  that  where 
a  "  known  farm  "  is  partly  uninclosed,  the  only  safe  rule  for  de- 
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termining  the  extent  of  the  occupant's  adverse  possession  is, 
to  be  governed  by  the  boundaries  in  his  deed. 

Ryan,  C.  J.  This  case  involves  the  construction  of  sees.  6 
and  7,  ch.  138,  R.  S.,  and  especially  subdivisions  3  and  4  of 
sec.  7. 

These  sections  were  copied  from  the  New  York  revision  of 
1829,  part  3,  ch.  4,  sees.  9  and  10,  with  some  verbal  differences 
of  no  significance  here,  except  the  substitution  of  ten  years. in 
sec.  6  for  twenty  in  the  New  York  statute.  Here,  as  well  as 
in  New  York,  these  sections  clearly  limit  and  define  the  entire 
rule  of  constructive  adverse  possession.  All  constructive  ad- 
verse possession  under  the  statute  must  come  within  some  of 
the  conditions  which  the  statute  gives.  And,  in  giving  con- 
struction to  these,  any  nice  consideration  of  the  rules  of  decis- 
ion outside  of  the  statute  would,  we  think,  be  quite  unavailing. 
The  questions  before  us  are  new  here,  and  seem  to  have  been 
the  subject  of  but  little  authoritative  discussion  in  New  York. 
Simeon  v.  Downing ^  23  Wend.,  316;  People  v.  Livingston^ 
8  Barb.,  263;  Mtmro  v.  Merchant^  26  id.,  383;  28  N.  Y.,  9; 
Domvny  v.  Miller^  33  Barb.,  386. 

The  two  sections  must  be  considered  together  as  one  entire 
provision;  for  they  are  not  only  in  pari  materia^  but  are 
clearly  dependent  on  each  other.  Sec.  6  gives  the  general  rule 
ef  adverse  possession  under  paper  title;  and  sec.  7  defines  cer* 
tain  particular  conditions  of  such  adverse  possession.  Sydnor 
V.  PalmeTy  29  Wis.,  253.  We  cannot  regard  sec  6  and  subds. 
1,  2  and  3  of  sec.  7,  as  giving  different  rules,  as  the  New  York 
court  of  appeals  seems  to  have  thought  Mtmro  v.  Mer- 
chant, s^tpra. 

Sec  8  limits  adverse  possession,  under  claim  other  than 
upon  paper  title,  to  actual  possession  only.  Sec  6  enacts 
what  was  generally  recognized  as  the  law  before  the  statute, 
that  when  one  enters  into  and  holds  continual  possession, 
under  a  paper  title,  of  part  of  the  premises  included  in  it,  he 
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shall  be  deemed  to  hold  adversely  all  the  premises  included  in 
it;  that  is,  when  one  enters  under  color  of  title,  he  is  pre- 
sumed to  enter  claiming  according  to  the  extent  of  his  title 
{Sydnor  v.  Palmer^  29  Wis.,  226),  and  where  there  is  no  ad- 
verse possession,  the  law  will  construe  his  entry  to  be  coexten- 
sive with  his  title  {Ellicott  v.  Pearly  10  Pet,  412);  "  except 
that  when  the  premises  so  included  consist  of  a  tract  divided 
into  lots,  the  possession  of  one  lot  shall  not  be  deemed  the 
possession  of  any  other  lot  of  the  same  tract."  This  excep- 
tion materially  restricts  the  rule  of  constructive  adverse  pos- 
session, as  held  before  the  statute;  and  unquestionably  enters 
into  every  condition  of  adverse  possession  under  these  sections, 
save  only  in  the  instance  of  a  known  farm^  substituted  by 
Bubd.  4  of  sec.  7  for  a  single  lot.  And  so,  under  these  sections, 
actual  adverse  possession  of  part  of  a  single  lot  or  a  known 
farm  shall  not  operate  as  constructive  adverse  possession  be- 
yond the  limits  of  such  lot  or  farm. 

The  object  of  the  exception  is  sufficiently  intelligible.  Be- 
fore the  statute,  adverse  possession,  to  bar  the  true  title,  should 
be  visible  and  notorious.  Hare  and  Wallace's  notes,  2  Smith's 
Lead.  Cas.,  661;  Hawk  v.  Seneeman,  6  S.  &  E.,  21.  Being 
visible  and  notorious,  the  true  owner  was  presumed  to  have 
notice  of  it  and  to  acquiesce  in  it.  But  although  the  actual 
possession  of  some  of  the  premises  claimed  might  be  so  visi- 
ble and  notorious  as  fairly  to  imply  notice  and  acquiescence, 
there  was  danger  in  extending  such  possession  by  construction 
to  all  of  the  premises  claimed;  for  this  could  not  always  be  visi- 
ble and  notorious,  so  as  to  raise  a  fair  presumption  of  notice 
and  acquiescence.  The  paper  title  might  be  relatively  exten- 
sive, and  the  actual  possession  relatively  limited.  And  it 
might  often  be  unsafe  to  hold  actual  adverse  possession  of  one 
or  some  of  several  parcels,  under  one  title,  as  constructive  ad- 
verse possession  of  all  the  parcels;  so  as  to  bar  the  right  of 
the  true  owner,  however  insignificant  the  actual  possession 
might  comparatively  be.    The  difficulty  lay  in  connecting  the 
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actual  possession  with  the  extent  of  the  paper  title.  And  the 
presumption  that  actual  possession  of  some  of  the  premises 
claimed  under  one  title,  should  operate  as  visible  and  notori- 
ous adverse  possession  of  the  whole,  really  implied  another 
presumption,  perhaps  seldom  true  in  fact,  that  the  extent  of 
the  paper  title  was  as  visible  and  notorious  as  the  actual  pos- 
session. Where  the  paper  title  covered  several  distinct  lots, 
possession  of  one  lot  under  it  could  not  always  be,  perhaps  sel- 
dom was,  fair  notice  of  possession  claimed  in  the  others.  But  as 
possession  of  part  of  a  single  lot  may  well  imply  a  visible  wid 
notorious  claim  of  title  and  possession  to  the  whole  of  it,  the 
danger  of  injustice  from  the  doctrine  of  constructive  adverse 
possession  is  greatly  lessened,  if  not  wholly  removed,  by  con- 
fining it  to  the  single  lot  within  which  the  actual  possession 
is  taken  and  maintained.  Hiis  is  our  xmderstanding  of  the 
intent  of  the  sections  under  consideration.  See  revisers'  notes, 
6  Edmunds'  Stats,,  430;  JSimpson  v.  Dovmmg;  Muwro  v. 
Merchant. 

Sec.  6  having  determined  the  general  rule,  that  actual  pos- 
session of  one  lot  shall  not  be  deemed  constructive  possession 
of  any  oUier  lot,  sec  7  proceeds  to  define  some  conditions  of 
adverse  possession  under  sec.  6.  And  these  are  distributed 
into  four  instances: 

1.  Cultivation  or  improvement. 

2.  Protection  by  a  substantial  inclosure.  Whether  and  in 
what  circumstances,  under  these  two  subdivisions,  cultivation 
or  improvement  in  the  one  case,  or  inclosure  in  the  other,  of 
part  of  a  single  lot  could  be  held  constructive  adverse  posses- 
sion of  the  whole  lot,  except  under  the  conditions  of  subd.  4, 
are  questions  not  before  us  in  this  case. 

3.  Use  of  iminclosed  land  for  fuel  or  fencing,  for  the  ordin- 
ary use  of  the  occupant.  Du  Pont  v.  Davis,  36  Wis.,  631. 
This  subdivision,  as  reported  by  the  New  York  revisers,  was 
limited  by  the  words, "  for  the  purposes  of  a  farm  of  which  it 
forms  a  part."    The  legislature  there  rejected  those  words, 
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and  substituted  the  limitation  found  in  the  section  as  adopted 
by  the  legislature  here,  "for  the  purpose  of  husbandry  or  the 
ordinary  use  of  the  occupant."  The  language  adopted  and 
the  language  rejected  alike  indicate  that  this  subdivision  is 
independent  of  subd.  4.    26  Barb.,  388. 

These  three  instances  are  obviously  held  by  the  statute  as 
equivalent  to  actual  possession,  independent  of  any  other  pos- 
session. If  such  actual  possession  be  of  less  than  a  whole  lot, 
it  may,  in  proper  circumstances,  probably  under  subd.  3  and 
possibly  under  subds.  1  and  2,  operate  as  constructive  adverse 
possession  of  the  whole  lot.  But  such  actual  possession  cer- 
tainly can,  under  the  limitation  of  sec.  6,  be  carried,  in  no 
case,  as  constructive  adverse  possession,  beyond  the  limits  of 
the  same  lot. 

These  three  subdivisions  have  defined  actual  adverse  pos- 
session, leaving  constructive  possession  arising  from  it  to  the 
general  rule  of  sec.  6.  But  the  fourth  subdivision  appears  to 
give  a  rule  of  actual  and  constructive  adverse  possession  for 
itself. 

4.  "  Where  a  known  farm  or  a  single  lot  has  been  partly  im- 
proved, the  portion  of  such  farm  or  lot  that  may  have  beeu 
left  not  cleared  or  not  included  according  to  the  usual  course 
and  custom  of  the  adjoining  country,  shall  be  deemed  to  have 
been  occupied  for  the  same  length  of  time  as  the  part  im- 
proved or  cultivated." 

The  word  included  is  found  in  this  subdivision,  apparently 
by  inadvertence,  instead  of  the  word  inclosed  in  the  New 
York  statute;  and  must  be  construed  in  the  same  sense,  as  it 
cannot  well  bear  any  other  here,  and  will  bear  that. 

As  applied  to  a  single  lot,  this,  subdivision  may  operate  to 
limit  the  effect  of  subds.  1  and  2,  by  making  them  dependent 
on  the  usual  course  and  custom  of  the  adjoining  country. 
For  subds.  1  and  2,  of  themselves,  limited  only  by  the  general 
rule  of  sec.  6,  would  make  cultivation  or  improvement  in  the 
one  case,  inclosure  in  the  other  case,  of  part  of  a  lot,  actual 
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possession  of  such  part  and  constructive  possession  of  the 
whole,  independent  of  any  course, or  custom;  while  subd.  4 
gives  that  eflTect  to  such  actual  possession  only  when  the  unim- 
proved or  uninclosed  part  is  left  so  according  to  the  usual 
course  and  custom  of  the  adjoining  country. 

There  is  no  difficulty  in  determining  what  a  single  lot  of 
the  statute  is.  It  is  the  smallest  legal  subdivision  of  land. 
MwnATO  V.  JUerchanty  supra.  Its  extent  is  certain  of  itself 
without  recourse  to  any  course  or  custom.  And  in  regard  to 
it,  the  provisions  of  sec.  6  and  subds.  1  and  2  of  sec.  7  seem  to 
have  been  complete  without  subd.  4.  The  latter  subdivision, 
so  far  as  it  relates  to  a  single  lot,  appears  only  to  confuse  the 
statute,  otherwise  precise  and  certain.  It  is  apparent  that  the 
principal  object  in  framing  that  subdivision  was  a  haovm, 
farm;  and  it  is  to  be  regretted  that  the  subdivision  was  not 
confined  exclusively  to  it. 

The  farm  of  the  statute  is  not  land  intended  to  be  culti- 
vated, but  a  body  of  land  held  for  cultivation  and  cultivated 
in  whole  or  in  part.  Burrill's  Diet.  A  farm  may  be  of  any 
size,  of  any  shape,  of  any  boundaries;  may  include  less  than 
one  lot,  or  comprise  several  lots  or  parts  of  lots.  And  in 
taking  a  farm  out  of  the  general  exception  in  §  6,  and  in  ap- 
plying to  it  in  some  degree  the  same  rule  as  to  a  single  lot,  the 
statute  substitutes  Jcnovyn  limits  according  to  the  course  and 
custom  of  the  country,  for  the  defined  limits  of  a  single  lot 

As  already  seen,  the  purpose  of  the  section  is  to  confine 
constructive  adverse  possession  to  such  visible  and  notorious 
possession  as  may  fairly  imply  notice  and  acquiescence;  in 
other  words,  to  render  the  extent  of  constructive  adverse  pos- 
session as  certain  as  its  nature  will  permit.  Hence  the  limi- 
tation to  the  defined  boundaries  of  a  single  lot.  Hence,  also, 
the  condition  of  a  farm  substituted  for  a  single  lot,  that  it 
shall  be  Jcnovm.  As  the  possession  is  limited  to  one  lot,  so  it 
is  to  one  farm,  with  known  boundaries  to  compensate  the 
defiaied  boundaries  of  a  lot.    And  as  it  is  the  object  of  the 
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statute  to  render  adverse  possession  notorious,  so  the  extent 
of  a  farm  substituted  for  a  single  lot,  must  be  known^  in  the 
sense  of  being  notorious. 

Being  so  known,  when  part  of  it  is  left  imcleared  or  unin- 
closed,  according  to  the  usual  course  and  custom  of  the  ad- 
joining country,  adverse  possession  of  the  part  actually  occu- 
pied may  extend,  by  construction,  to  the  part  left  uncleared 
or  uninclosed  according  to  such  course  and  custom.  The 
course  or  custom  intended  is  presumed  to  make  the  uncleared 
or  uninclosed  land  a  known  part  of  the  farm;  and  the  course 
or  custom  which  operates  to  extend  a  notorious  adverse  pos- 
session, must  itself  be  notorious.  And  thus  the  limited  rule 
of  constructive  adverse  possession  which  the  statute  continues, 
can  never  carry  it  beyond  the  defined  limits  of  the  whole  lot 
or  the  known  limits  of  the  whole  farm,  of  which  part  is  held 
in  actual  possession;  making  constructive  possession,  as  far  as 
may  be,  as  visible,  notorious  and  distinct  as  the  actual  posses- 
sion on  which  it  rests. 

All  adverse  possession  must  be  distinct  and  continued;  no- 
toriously and  visibly  so.  Hare  &  Wallace,  vii  mppra.  And 
it  cannot  be  enlarged,  either  as  to  title  or  extent,  after  entry. 
To  constitute  adverse  possession,  entry  must  be  made  with 
defined  claim  of  title  and  of  possession,  continued  while  the 
statute  runs;  and,  after  entry,  such  claim  cannot  be  enlarged, 
unless  indeed  by  acts  equivalent  to  a  new  entry  and  new  claim 
of  adverse  possession.  Angell's  Lim.,  sec.  884.  Entry  upon 
part  of  a  lot,  under  claim  of  title  to  the  whole,  while  other 
part  is  held  adversely,  cannot  found  adverse  possession  of  the 
whole  lot,  though  afterwards  the  adverse  possession  of  the 
other  part  be  abandoned.  And  so  possession  of  a  known  farm 
cannot  be  enlarged  after  entry,  to  constitute  adverse  possession 
founded  on  such  entry  by  enlarging  the  boundaries  of  the 
farm.  Within  the  statute,  the  known  extent  of  the  farm  at 
the  time  of  entty  limits  adverse  possession  under  the  eiitry, 
as  surely  as  the  defined  extent  of  a  single  lot.    And,  in  order 


Digitized  by  VjOOQIC 


JANUAKT  TEEM,  1876.  549 

Pepper  and  othen  vs.  O'Dowd. 

to  establish  adverse  possession  of  a  ^nown  farm,  outside  of  the 
actual  possession  taken,  the  known  extent  of  the  farm  at  the 
time  of  entry  must  be  established.  When  established,  adverse 
possession  founded  on  the  entry  can,  under  no  claim  or  pre- 
tense, be  suffered  to  travel  beyond  that  extent.  It  is  the  in- 
tent of  the  statute  to  make  the  bounds  of  a  known  farm  as 
certain,  as  far  as  may  be,  as  the  bounds  of  a  single  lot;  and  so 
to  make  adverse  possession  of  the  one  as  distinct,  visible  and 
notorious,  as  far  as  possible,  as  adverse  possession  of  the  other. 

"  The  usual  course  and  custom  of  the  adjoining  country  "  is 
obviously  a  local  custom.  If  there  were,  in  fact,  such  a  cus- 
tom applicable  to  this  case,  it  might  and  should  have  been 
proved  by  parol.  2  Greenl.  Ev.,  §  250.  No  proof  was  given 
on  the  subject;  but  it  was,  perhaps,  hardly  competent  for  the 
court  below  to  assume  that  there  was  no  settled  custom  on 
the  subject.  If  the  assumption  were  correct,  it  seems  that 
Bubd.  4  of  sec.  7  should  have  been  excluded  from  the  consid- 
eration of  the  jury,  because  that  subdivision  is  dependent  on 
such  a  custom.  And  it  was  certainly  error  to  instruct  the  jury 
that,  in  the  absence  of  any  settled  custom,  every  farmer  should 
be  allowed  to  judge  for  himself;  that  is  to  say,  every  farmer 
should  be  a  custom  unto  himself. 

It  appeared  in  evidence  that  what  are  called  the  Pepper 
farm  and  the  Miller  farm  had  been,  not  remotely,  possessed 
and  used  in  severalty,  as  several  forms,  by  several  owners. 
Both  are  embraced  in  some  of  the  respondent's  title  papers. 
But  that  goes  no  more  to  make  them  one  farm  than  to  make 
them  one  lot.  To  reduce  the  two  into  one  known  farm,  within 
subd.  4,  so  as  to  make  the  actual  adverse  possession  of  the  re- 
spondent or  his  grantor  of  part,  constructive  adverse  posses- 
sion of  the  whole,  it  should  have  been  proved  that  the  two 
had  been  joined  together  in  one  known  farm  before  the  entry 
on  which  the  respondent  claimed,  and  constituted  one  known 
form  at,  the  time  of  such  entry.  We  understand  the  charge  of 
the  court  below,  and  we  think  the  jury  must  have  understood 
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.  it,  to  hold  that  if  the  Pepper  and  Miller  farms,  after  entry, 
with  or  without  intervening  land  held  by  the  respondent's 
grantor  under  a  different  title,  constituted  one  known  farm, 
then  constructive  adverse  possession  of  the  whole  followed  the 
entry  of  the  respondent's  grantor.  We  need  not  repeat  the 
reasons  why  we  consider  this  to  be  fatal  error.  And  we  may 
be  permitted  to  remark  that  there  is,  throughout  the  charge, 
an  obvious  conflict  between  the  certain  rule  of  adverse  posses- 
sion which  the  statute  sanctions,  and  the  loose  and  indefinite 
application  of  the  rule  sanctioned  by  the  court  below;  and 
much  that  looks  very  like  a  reversal  of  the  rule  that,  under 
the  statute,  every  presumption  is  in  favor  of  the  true  owner. 
Wilson  V.  Henry^  35  Wis.,  241. 

How  much  uninclosed  land  may  be  so  used  for  fuel  or  fenc- 
ing or  both,  under  subd.  3,  as  to  constitute  an  actual  adverse 
possession  of  it,  may  be  a  question  of  some  difficulty.  Cer- 
tainly such  actual  use  on  one  lot  cannot  carry  with  it  con- 
structive use  on  another  lot,  of  the  same  piece  of  timber.  The 
use  is  put  by  the  statute  as  actual  possession,  subject  to  the 
general  exception  of  sec.  6.  Land,  to  come  within  the  subdi- 
vision, must  be  used  for  the  supply  of  fuel  or  fencing  accord- 
ing to  the  subdivision,  and  we  are  inclined  to  think,  must  be 
held  for  that  use  as  its  sole  or  principal  object,  in  good  faith. 
The  extent  of  land  so  used  must  bear  a  reasonable  proportion 
to  the  use;  must  not  be  positively  greater  than  is  reasonably 
sufficient  for  fuel  and  fencing,  in  the  circumstances  of  each 
case.  And  the  use  must  be  distinct,  visible,  continued  and 
notorious,  under  claim  of  title;  distinguishable  from  casual 
trespass  or  occasional  use.  Auatm  v.  Holt^  32  Wis.,  478.  It 
must  be  such  as  to  constitute  the  person  using  the  land  for 
fuel  or  fencing,  the  occupant  of  it,  in  the  words  of  the  subdi- 
vision. This  question  also  seems  to  have  been  referred,  by 
the  court  below,  very  much  to  the  judgment  of  the  occupant, 
in  the  absence  of  fraud  or  insincerity.  We  canjiot  but  say 
that  the  quantity,  several  hundred  acres,  appearing  to  be 
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claimed  here  for  this  use,  looks  to  us  unreasonably  out  of  pro- 
portion to  the  supply  of  fuel  and  fencing,  in  the  circumstances 
proved.  "  So  large  a  tract  of  forest  would  not  be  within  the 
intendment  of  this  provision."  Mvm/to  v.  Merchant.  What 
is  a  reasonable  quantity,  in  each  case,  is  not  altogether  for  the 
party  as  matter  of  choice,  nor  altogether  for  the  court  as  mat- 
ter of  law;  but  is  a  question  for  the  jury,  under  proper  limit- 
ation and  instruction. 

We  ought  not  to  dose  this  discussion  without  the  remark, 
that  subds.  3  and  4  of  sec.  7  are  quite  independent  of  each 
other;  and  that  both  cannot  support  the  same  possession  of 
the  same  premises.  We  do  not  say  that  one  may  not,  under 
any  circumstances,  hold  possession  of  a  farm  under  snbd.  4, 
and  of  a  separate  lot  for  fuel  and  fencing  under  subd.  3.  On 
that  point  we  intimate  no  opinion.  But  as  there  is  no  con- 
fusion in  the  statute  between  the  two  forms  of  possession,  so 
there  can  be  no  confusion  of  possession  in  &ct  under  them. 
And  where  possession  is  claimed  as  of  a  farm,  the  claim  can 
receive  no  aid  from  subd.  3;  where  it  is  claimed  as  used  for 
the  supply  of  fuel  or  fencing,  the  claim  can  receive  no  aid 
from  subd.  4.  An  ambiguous  possession,  claimed  in  part  un- 
der each  subdivision  and  not  supported  by  either  alone,  is  not 
within  the  statute,  and  will  go  for  nothing. 

Other  matters  were  discussed  at  the  bar,  which  we  do  not 
deem  it  necessary  to  consider.  It  is  apparent  from  all  that 
has  been  said,  that  the  judgment  of  the  court  below  must  be 
reversed,  and  the  cause  remanded  for  a  new  triaL 

£y  the  CovH.  —  So  ordered. 
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GitEENINa    vs.   SiSHOP. 

Bill  of  Ezceftiohs.    Presumption  when  U  is  not  certified  to  comiain  aU  the 

evidence. 

In  an  action  for  damages  alleged  to  have  aocmed  from  defendant's  neg^igenoer 
a  nonsuit  was  refused  at  the  close  of  plaintiffs  eyidenoe,  but  granted 
after  defendant's  evidence  was  in.  The  bill  of  exceptions  not  being  cer^ 
tified  to  contain  all  the  evidence:  Heid,  that  the  nonsuit  must  be  pre- 
ettmed  to  have  been  justified  by  the  evidence. 

APPEAL  from  the  Circuit  Court  for  JTond  du  Lac  County. 

This  was  an  action  for  damages  accruing  to  the  plaintijff 
from  the  running  away  of  his  horses  and  the  breaking  of  th& 
wagon  to  which  they  were  attached;  the  complaint  alleging^ 
that  the  horses  were  frightened  by  a  hog  lying  in  a  public 
highway  on  which  plaintiff  was  then  driving,  and  that  the  hog- 
belonged  to  the  defendant  and  was  then  and  there  unlawfully 
at  large  through  his  negligence.  The  answer  was  a  general 
denial;  but  defendant  admitted  at  the  trial  that  the  hog  in 
question  belonged  to  him,  and  ^^  that  the  damage  done  to 
plaintiff  was  at  least  $44.95."  The  testimony  for  the  plaintiff 
found  in  the  bill  of  exceptions  tends  to  show  that  the  accident 
was  caused  by  the  presence  of  the  hog  in  the  highway,  and 
that  the  animal  had  been  at  large  nearly  twenty-four  hours. 
A  nonsuit  having  been  refused  at  the  dose  of  plaintiff's  evi- 
dence, defendant  introduced  evidence  tending  to  show  that  the 
hog  escaped  from  his  premises  only  a  few  hours  before  the 
accident,  and  without  any  negligence  on  his  part.  He  then 
moved  for  a  nonsuit  upon  the  grounds,  that  the  evidence  did 
not  disclose  any  cause  of  action  against  him,  did  not  show  him 
guilty  of  any  neglect,  and  did  not  show  the  hog  in  question, 
to  be  an  animal  likely  to  frighten  horses  of  ordinary  gentle- 
ness.  The  court  granted  a  judgment  of  nonsuit,  and  the 
plaintiff  appealed. 
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The  bill  of  exceptions  is  not  certified  to  contain  all  the  evi- 
dence. 

The  cause  was  submitted  upon  the  brief  of  E.  T.  DeUmy, 
for  the  appellant,  and  that  of  Eldredge^  Thorpe  <&  Swrley  for 
the  respondent.  The  questions  discussed  in  these  brieb  are 
not  passed  upon  by  the  court 

Peb  Ctikiam.  It  appears  that  when  the  plaintiff  rested,  the 
defendant  moved  for  a  nonsuit,  which  motion  was  denied. 
When  the  defendant  closed  the  case  on  his  side,  he  renewed 
the  motion,  and  it  was  granted.  It  is  claimed  that  this  ruling 
was  erroneous,  and  that  there  was  suflScient  evidence  to  carry 
the  case  to  the  jury  upon  the  question  whether  or  not  the  de- 
fendant was  guilty  of  negligence  in  suffering  the  animal  to  be 
at  large  in  the  street. 

There  is  no  certificate  that  the  bill  of  exceptions  contains 
all  the  testimony  given  on  the  trial.  Consequently  we  are 
unable  to  say  that  the  ponsuit  was  wrong.  In  order  to  reverse 
the  judgment,  it  must  appear  that  the  circuit  court  erred  in 
granting  the  nonsuit;  in  other  words,  we  must  have  son^e 
means  of  knowing  that  we  have  all  the  evidence  before  us  upon 
which  the  court  acted.  Without  a  certificate  that  the  biU  of 
exceptions  contains  all  the  testimony,  we  must  presume  that 
the  nonsuit  was  right  and  fully  justified  by  the  evidence  which 
was  before  the  court  when  the  motion  was  granted. 

The  judgment  of  the  circuit  court  is  therefore  affirmed. 


jE^imi^as  vs.  Lyons. 

Contracts.  (1)  When  for  personal  services,  (^~4)  When  »iehne$$  est^ 
cuses  full  performance  of  entire  contract^  and  permits  reeoeerjf  on  0 
quantum  meruit. 

1.  Wha;e  one  hires  a  man  and  his  wife  to  live  in  his  family  and  WKuk  lor 
him.  this  is  a  contract  for  their  personal  services. 


Digitized  by  VjOOQIC 


654  SUPEEME  COURT  OF  WISOOlfSIN", 

Jennings  ys.  Lyons. 

2.  In  general,  in  case  of  an  erUire  oonizact,  the  party  claiming  under  it  most 
show  full  performance  on  his  part;  but  full  performanoe  is  excused 
where  rendered  impossible  by  the  act  of  God,  or  of  the  law,  or  of  the 
other  party  to  the  contract. 

d.  Sickness  or  death  is  an  act  of  Gk>d  in  such  a  sense  as  generally  to  excoae 
full  performance  of  aa  entire  contract,  and  permit  a  recovery  on  a  quan^ 
turn  meruit;  but  otherwise  where  the  sickness  is  one  which  should  hare 
been  foreseen  and  provided  against  by  the  party  in  de&ult. 

4.  Plaintiff  contracted  to  render  to  defendant  the  domestic  services  of  himiHf 
and  wife  for  one  year,  at  a  specified  price.  Four  months  and  ten  days 
thereafter  the  wife  left  the  service  in  anticipation  of  her  confinement; 
both  were  then  discharged  from  the  service,  and  the  wife  was  confined 
four  or  six  weeks  thereafter.  Held^  that  plaintiff  was  not  excused  by 
such  sickness,  which  he  should  have  foreseen,  and  cannot  recover  on  a 
quantum  meruit, 

APPEAL  from  the  Circuit  Court  for  Jf'oTid  du  Lac  County. 

Plaintiff  brought  this  action  to  recover  the  value  of  the  ser- 
vices of  himself  and  wife  for  four  months  and  ten  dajs.  The 
defense  was,  that  the  services  were  rendered  under  a  contract 
by  which  plaintiff  and  his  wife  were  to  work  for  defendant 
one  year  from  November  17, 1873,  he  upon  the  farm  and  she 
in  the  house,  for  $300;  that  it  was  distinctly  understood  that 
defendant's  object  was  to  secure  plaintiff's  services  during  the 
spring,  summer  and  fell  months,  and  that  he  would  not  em- 
ploy plaintiff  during  the  winter  months  except  for  that  rea- 
son; and  that  defendant,  without  just  cause  or  legal  excuse, 
failed  to  perform  his  contract. 

The  case  made  by  the  evidence  will  suflSciently  appear  from 
the  opinion.  The  jury  were  instructed  that  if  at  the  time 
plaintiff  and  his  wife  quit  working  for  defendant,  the  wife 
was  sick  and  unable  to  do  her  part  of  the  work,  plaintiff  was 
not  bound  to  a  further  performance  of  the  contract,  and  was 
entitled  to  recover  what  the  services  of  himself  and  wife  were 
worth  for  the  time  they  actually  worked. 

The  plaintiff  had  a  verdict  and  judgment;  and  the  defend- 
ant appealed. 

D.  W.  C.  Prieaty  for  appellant: 
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1.  The  contract  was  entire^  and  plaintiff  could  not  recover 
without  a  full  performance,  or  a  legal  excuse  for  nonperform- 
ance. McMillan  v.  Vanderlip^  12  Johns.,  165;  Beebe  v. 
JohnsoThy  19  Wend.,  500;  Webh  v.  Duckingfield^  13  Johns., 
390;  Jennmgav.  Camp^  id.,  94;  Monellv.  Bums,  4  Denio, 
121;  Zantry  v.  Parksy  8  Cow.,  63;  Oahmv  v.  Prenticey  6  Am. 
E.,  58;  45  N.  T.,  162,  citing  Srmth  v.  Brady,  17  N.  T.,  173; 

20  id.,  197;  1  Parsons  on  Con.,  522,  note  1;  Chittj  on  Con. 
(9th  Am.  ed.),  504;  Story  on  Con.,  §  972;  Gordon  v.  Brew- 
stery  7  Wis.f  355.  A  contract  as  to  acts  of  third  parties  is 
binding  though  it  be  difficult  of  performance;  and  full  per- 
formance is  a  condition  precedent  to  recovery.  Blacksmith  v. 
FellowSyS  Seld.,  401;  Worsleyv. Woody  6  Term,  710;  Da- 
vidson  V.  Mv/rsy  3  Doug.,  28;  Chitty  on  Con.,  572;  12  N.  T., 
99;  1  Duer,  209.  Sickness  of  any  but  the  contracting  party 
will  not  avail  unless  the  contract  contemplates  the  services  of 
the  particular  individual;  nor  will  it  then  avail  unless  the 
services  to  be  performed  require  more  than  ordinary  skill. 
Wolfe  v.  HoweBy  20  N.  T.,  197;  21  id.,  397;  36  id.,  221;  49 

id.,  552;  17  id.,  173;  24  Barb.,  174  and  666;  Green  v.  GUh&rty 

21  Wis.,  400.  The  work  to  be  done  by  the  wife  in  this  case 
was  ordinary  housework,  that  could  have  been  done  by  any 
hired  girl  during  the  wife's  sickness.  2.  Sickness,  to  excuse 
performance,  must,  like  any  other  contingency  relied  on  for 
that  purpose  (Story  on  Con.,  §§  972-975;  Story  on  Bailm.,  § 
36),  be  such  as  in  the  nature  of  the  case  would  not  be  foreseen 
and  provided  against;  and  the  sickness  of  the  wife  in  this 
ease  was  clearly  not  of  such  a  character 

Tlios.  W.  Spencey  for  respondent: 

The  contract  was  for  the  joint  personal  services  of  the 
plaintiff  and  hisVife;  the  compensation  agreed  upon  was  for 
such  joint  services;  and  the  inability  of  one  to  perform  would 
necessitate  the  giving  up  of  the  contract  by  both.  And  sick- 
ness of  the  persons  bound  by  the  contract  to  render  their 
personal  services,  making  performance  impossible,  is  a  legal 
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excuse.  Oreen  v.  Gilbert^  21  Wis.,  896;  Wolfe  v.  Eov>es^  20 
N.  T.,  197.  A  forfeiture  of  wages  for  the  services  performed 
should  be  enforced  only  where  there  is  a  voluntary  abandon- 
ment of  the  service,  and  not  where  the  abandonment  is  caused 
by  a  visitation  of  Providence,  Fuller  u  Brawny  11  Met, 
440. 

Cole,  J.  We  have  no  doubt  that  the  contract  was  for  the 
personal  services  of  the  plaintiff  and  wife.  The  counsel  for 
the  defendant  claimed  that  the  work  to  be  performed  by  the 
wife  required  no  peculiar  skill,  and  could  have  been  performed 
by  any  ordinary  hired  girl  competent  to  do  housework.  But 
the  relations  which  a  domestic  servant  holds  to  the  family, 
and  the  nature  of  the  services  to  be  performed,  are  such,  that 
the  temper,  habits,  intelligence  and  character  of  the  person 
are  more  regarded  than  mere  ability  to  do  work.  Consider- 
ing the  nature  of  the  employment,  if  ever  a  contract  can  be 
said  to  call  for  personal  services,  it  would  seem  to  be  in  case 
of  a  domestic  who  lives  in  the  family  of  another.  This  view 
commends  itself  to  the  judgment  and  good  sense  of  every 
one  on  a  moment's  reflection,  and  need  not  be  dwelt  upon  fur- 
ther. 

The  question  is  then  presented,  whether  the  sickness  of 
the  wife  under  the  circumstances  excused  performance,  if  the 
plaintiff  agreed  that  he  and  his  wife  should  work  one  year? 
Upon  that  point  the  court  below  instructed  the  jury,  that  if 
they  should  find  that  the  contract  was  as  claimed  by  the  de- 
fendant, that  the  plaintiff  and  wife  were  to  woyk  for  him  a 
year  for  $300,  yet  if  the  plaintiff  quit  work  because  his  wife 
was  sick  and  unable  to  do  her  part  of  the  work,  this  would 
excuse  full  performance,  and  the  plaintiff  comld  recover  what 
the  services  of  himself  and  wife  were  worth  for  the  time  they 
actually  worked.  This  charge  was  excepted  to  on  the  part  of 
the  defendant.  The  general  rule  doubtless  is,  that  when  a 
contract  is  entire,  operating  as  a  condition  precedent,  it  is 
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necessary  for  a  party  to  show  full  performance  on  his  part  bo- 
fore  he  can  maintain  an  action  upon  it.  It  would  appear  like 
mere  aflTectation  to  attempt  to  refer  to  the  elementary  writers 
or  adjudged  cases  where  this  principle  is  stated  and  affirmed. 
The  authorities,  however,  recognize  certain  exceptions  to  the 
rule,  as  where  performance  has  been  rendered  impossible  by 
the  act  of  God,  by  the  act  of  the  law,  or  by  the  act  of  the 
other  party.  2  Chitty  on  Con.,  p.  1073;  2  Parsons  on  Con. 
(5th  ed.),  p.  672  et  seq.;  Story  on  Bailment,  §  36.  And 
where  the  act  to  be  performed  is  one  which  the  promisor 
alone  is  competent  to  do,  the  obligation  is  discharged  if  he  is 
prevented  by  sickness  or  death  from  performing  it  Wolfe  v. 
Sowe$^  20  K  T.,  197;  Ryan  v.  Dayton^  26  Conn.,  188; 
Fuller  V.  Brcnony  11  Met,  440;  Knight  v.  Beany  22  Maine, 
531;  Laheman  v.  Pollard^  43  id.,  463;  Green  v.  Gilbert j  21 
Wis.,  395.  In  other  words,  sickness  or  death  is  generally  re- 
garded as  an  act  of  God  in  such  a  sense  that  it  excuses  the 
nonperformance^  wid  a  recovery  is  allowed  upon  a  qtumttMn 
meruit.  In  this  case  it  is  insisted  that  the  sickness,  or  antici- 
pated sickness,  of  the  wife  furnished  no  excuse  for  the  ftdluro 
to  perform  the  contract,  and  that  the  instruction  of  the  court 
that  it  did  excuse  was  erroneous.  The  argument  is  based  on 
these  facts: 

It  appears  that  the  plaintiff  and  wife  commenced  work  for 
the  defendant  on  the  17th  of  Kovember,  1873,  and  quit  about 
the  27th  of  the  following  March.  The  reason  why  the  parties 
left  their  service  was,  as  stated  by  the  plaintiff  himself,  that 
his  wife  was  in  a  family  way  —  expecting  soon  to  be  confined, 
and  as  a  consequence  was  unable  to  work.  The  plaintiff  says 
that  she  was  actually  confined  within  four  or  six  weeks  after 
she  left  the  defendant's  employment  It  is  argued  that  the 
plaintiff  was  fairly  chargeable  with  a  knowledge  of  the  con- 
dition of  his  wife;  must  be  presumed  to  have  known  that 
she  was  nearly  four  months  advanced  in  pregnancy;  was 
bound  to  anticipate  her  sickness  as  an  inevitable  event;  and 
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should  have  provided  for  it  in  his  contract.  It  is  said  that  it 
was  the  plaintiffs  own  fault  under  such  circumstances  to  un- 
dertake and  agree  that  he  and  his  wife  would  work  for  a  year, 
because  he  must  have  known  that  it  would  be  impossible  for 
him  to  perform  his  contract,  and  therefore  the  case  does  not 
come  within  the  reason  of  the  rule  that  sickness  excuses.  It 
is  diflScult  to  see  any  defect  in  this  argument.  It  is  incredi- 
ble that  the  plaintiff  was  ignorant  of  the  condition  of  his 
wife  when  he  entered  into  the  contract  He  must  have 
known  that  it  would  be  impossible  for  her  to  work  at  the  pe- 
riod of  her  confinement  and  for  some  time  thereafter.  There 
seems  no  reason  why  he  should  not  be  held  liable  for  a  breach 
of  his  contract,  absolute  in  its  terms;  ^^  not,  in  fact,  for  not 
doing  what  cannot  be  done,  but  for  undertaking  and  promis- 
ing to  do  it."  For  when  performance  becomes  impossible  by 
reason  of  contingencies  which  should  have  been  foreseen  and 
provided  against  in  the  contract,  the  promisor  is  held  answer- 
able. 2  Parsons  on  Con.,  672-3.  This  principle  applies  to 
the  facts  of  this  case,  if  indeed  the  contract  was  as  claimed 
by  the  defendant. 

By  the  Court. — The  judgment  of  the  circuit  court  is  re- 
versed, and  a  new  trial  ordered. 


Keenak  vs.  Hayden. 


Evidbncb:  Court  and  Jury.  (1)  When  question  of  scienter  to  he  submit^ 
ted  to  the  jury  in  action  for  injuries  from  ferocious  dog,  (2)  Court  not 
hound  to  instruct  jury  astoihe  effect  of  one  among  several  facts  hearing 
on  the  question, 

1.  Plaintiff's  minor  child  haying  been  bitten  by  defendant's  dogr^  there  was 
evidence,  in  an  action  for  the  ii\juiy,  tending  to  show  that  defendant  had 
owned  the  dog  for  two  years  before  that  time;  that  it  was  k^  tied 
some  portions  of  the  time;  that  defendant  sometimes  to(^  it  on  the 
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Btieet  tied  with  a  rope,  thus  keeping  it  under  his  control;  that  before 
biting  plaintiff's  child,  it  had  bitten  several  persons,  mainly  children,  at 
different  times,  and  had  at  divers  other  times  violently  attacked  many 
other  i)ersons;  that  it  frequently  attacked  persons  walking  along  the 
street  in  the  vidniiy  of  the  defendant's  residence;  and  that  it  was  a 
cross  dog,  and  was  known  and  shonned  as  such  by  defendant's  neighbors. 
Heldf  that  the  question  of  defendant's  knowledge  of  the  dog's  vicious 
propensities  was  proi)erly  submitted  to  the  jury  on  this  evidence. 
2.  In  such  a  case,  where  there  are  several  facts  in  evidence  tending  to  prove 
the  scienter,  it  is  not  the  duty  of  the  court  to  instruct  the  jury  what  the 
consequences  would  have  been  if  <mly  one  of  those  facts  had  been  in  evi- 
dence; and  there  was  no  enor  in  this  case  in  refusing  to  charge  that  the 
mere  fact  of  defendant's  confining  his  dog  at  times  would  not  of  itself 
warrant  the  jury  in  finding  that  it  was  known  by  defendant  to  be  vicious. 

APPEAL  from  the  County  Coxirt  of  MilwavJcee  Count j. 

Action  to  recover  the  expenses  incurred  by  the  plaintiff  in 
caring  for  and  curing  his  minor  son  of  wounds  inflicted  upon 
him  by  the  female  dog  of  the  defendant.  It  is  averred  in  the 
complaint  that,  before  the  injuries  were  inflicted,  the  defend- 
ant had  notice  of  the  vicious  propensities  of  his  dog,  etc.,  not- 
withstanding which  he  suffered  her  to  go  at  large  and  do  the 
injury.  The  answer  is  a  gseneral  denial.  A  motion  for  a 
nonsuit  for  the  alleged  want  of  proof  of  the  scienter  was  de- 
nied, and  the  plaintiff  had  a  verdict.  A  motion  for  a  new 
trial  was  also  denied,  and  judgment  entered  pursuant  to  the 
verdict;  and  the  defendant  appealed. 

Jared  Thompson^  Jr.y  for  appellant,  contended,  that  there 
was  no  evidence  to  go  to  the  jury,  that  the  defendant,  or  any 
member  of  his  family,  or  any  of  his  employees,  had  knowl- 
edge or  notice  that  his  dog  was  of  a  ferocious  disposition,  or 
accustomed  to  bite  mankind.  1  Ld.  Eay.,  606;  12  Mod.,  332; 
Jvdge  V.  Cox,  1  Starkie,  285  (2  E.  C.  L.,  392);  Blackman  v. 
Simmons,  2  C.  &  P.,  138  (14  E.  C.  L.,  243);  Beck  v.  Dyson^ 
4  Campb.,  198;  Cook  v.  Waring',  3  Hurl.  &  Colt.,  332.  The 
fact  that  the  animal  had  been  tied  up,  did  not  tend  to  prove 
knowledge  by  the  defendant  that  she  was  vicious,  and  was  not 
evidence  to  go  to  the  jury  on  that  question.    Jones  v.  Perry ^ 
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2  Esp.,  482,  and  the  cases  above  cited.  2.  The  court  erred  in 
submitting  to  the  jury  the  question  of  the  scierder^  to  be  an- 
swered by  them  in  a  special  verdict.  Tay.  Stats.,  1496,  §  14; 
McMasters  v.  Mutiuil  Co.^  25  Wend.,  379.  3.  The  court 
erred  in  giving  the  special  instructions  asked  by  the  de- 
fendant. 

Johm,  J.  Orton^  for  respondent,  contended  that  there  was 
evidence  of  notice  to  the  defendant's  wife,  who  was  shown  to 
be  his  agent  in  running  his  saloon  and  boarding  house  during 
his  absence;  and  that  this  was  sufficient.  2  Esp.,  482;  Apple- 
lee  V.  Percy y  L.  E..  9  C.  P.,  647;  Milliken  v.  Dehoriy  27  N. 
Y.,  364. 

Lyon,  J.  It  is  conceded  that  the  minor  son  of  the  plaintiff 
was  severely  bitten  by  the  defendant's  dog,  and  that,  if  the 
plaintiff  is  entitled  to  recover  anything,  the  damages  were  as- 
sessed at  a  reasonable  sum.  The  principal  question  to  be  de- 
termined is,  whether  there  was  sufficient  testimony  tending  to 
show  that  the  defendant  knew  the  vicious  propensities  of  the 
dog,  to  justify  the  court  in  submitting  the  question  of  scienter 
to  the  jury.  Or  the  question  is,  rather,  whether  there  was 
any  testimony  in  the  case  tending  to  prove  such  knowledge 
by  the  defendant;  for  if  there  was  any  testimony  of  that  char- 
acter, the  question  was  properly  left  to  the  jury. 

The  testimony  tends  to  prove  that  the  defendant  had  owned 
the  dog  two  years  before  she  bit  the  plaintiff's  son;  that  she 
was  kept  tied  some  portions  of  that  time;  that  the  defendant 
sometimes  took  her  on  the  street  tied  with  a  rope;  by  means 
of  which  he  kept  her  under  his  control;  that  before  she  bit 
the  plaintiff's  son,  she  bit  several  persons,  mainly  children,  at 
different  times,  and  at  various  other  times  violently  attacked 
many  other  persons;  that  she  frequently  attacked  persons 
passing  along  the  street  in  the  vicinity  of  the  defendant's 
residence;  and  that  she  was  a  cross  dog,  and  was  known 
and  shunned  as  such  by  the  defendant's  neighbors.     One 
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witness  testified  as  follows:  "There  was  not  a  child  in 
the  neighborhood  who  was  not  afraid  of  this  dog.  She  had 
.  bitten  most  of  them,  and  all  the  neighbors  complained  about 
the  dog."  About  three  months  before  the  plaintiff's  son  was 
bitten,  the  dog  had  bitten  a  boy  named  Clark;  and  the  mother 
of  the  latter  testified  that  she  informed  the  defendant  of  the 
feet,  but  she  could  not  remember  whether  it  was  before  or 
after  plaintiff's  son  was  bitten. 

Much  of  the  foregoing  testimony  was  controverted  on  the 
trial,  yet  the  jury  may  have  believed  it;  and  if  the  same  is 
true,  the  presumption  is  very  strong  that  the  defendant,  and 
his  agents  who  had  charge  of  the  dog  when  the  defendant 
was  absent,  must  have  had  some  knowledge  of  the  character 
and  conduct  of  the  dog.  We  think  the  testimony  tended 
sufficiently  in  that  direction  to  render  the  question  of  scienter 
a  proper  one  for  the  d^rmination  of  the  jury,  and  hence, 
that  the  motion  for  a  nonsuit  was  properly  denied. 

The  defendant  prayed  three  instructions  to  the  jury,  which 
the  court  refused  to  give.  They  were  to  the  effect  that  the 
mere  fact  that  the  defendant  confined  his  dog  at  times,  unac- 
companied by  proof  of  other  facts  and  circumstances  tending 
to  establish  the  sciente^y  would  not,  of  itself,  warrant  the  jury 
in  finding  such  scienter j  or  that  the  dog  was  tied  because  she 
was  vicious.  The  fact  of  confining  the  dog  does  not  stand  by 
itself,  but  is  accompanied  by  proof  of  other  facts  tending  to 
show  that  the  defendant  knew  the  character  and  conduct  of 
his  dog;  and  certainly  it  was  not  the  duty  of  the  court  to  in- 
struct the  jury  what  the  consequences  would  have  been  had 
the  fact  of  confining  the  dog  been  the  only  one  proved  having 
such  tendency.  The  charge  of  the  court  to  the  jury  is  a  full 
and  fair  statement  of  the  law  of  the  case,  and  no  exception 
to  it  was  taken. 

This  disposes  of  all  the  alleged  errors,  of  sufficient  impor- 
tance  to  require  notice,  adversely  to  the  appellant. 

By  the  Ccywrt.  —  Judgment  affirmed. 
V0L.XXXIX.— 36 
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Ibish  vs.  Deak. 

Contracts:  Eyidesce.  (1^  2)  Rights  cf  parties  under  eontraet  for  sup- 
plieSf  silent  as  to  its  duration.  Parol  evidence  inadmissible  to  Umit  the 
time.  Reversal  of  judgment,  (3)  No  reversal  for  error  by  whieh  op* 
pellant  u?as  not  injured. 

By  oonttact  under  seal,  A.  ooveiuuited  witii  B.  to  tell  and  deliver  to  iho  lat- 
ter, "  milk  and  cream  of  good  quality  and  in  soffident  quantity  for  his 
use  in  the  hotel  kept  by  him  and  known  as  the  *Paik  Hotel;  *  said  milk 
and  cream  to  be  daily  furnished  and  delivered"  at  specified  prices; 
and  B.  covenanted  to  purchase  of  A.,  at  said  prices,  **all  the  milk 
and  cream  that  he  may  use  in  the  hotel  kept  by  him,  known  as  the 
'  Park  Hotel,*  and  to  pay  for  the  same  at  the  eod  of  each  month,  in  fulL** 
B.  had  a  lease  of  said  hotel  for  &ve  years  from  the  date  of  said  contract. 
A  little  more  than  a  year  from  that  date,  he  refused  to  receive  any  moro 
milk  or  cream  from  A.,  and  thenceforth  purchased  those  articles  from 
other  persons  for  use  in  his  said  hotd.  'Upon  A/s  dBJm  for  damages 
for  breach  of  such  contract,  Held: 

1.  That  the  contract  being  silent  as  to  its  duration,  either  party  might 
terminate  it  at  pleasure  upon  reasonable  notice;  and  parol  evidence  that 
the  contract  was  for  a  specific  time,  was  inadmissible. 

2.  That,  as  no  question  of  notice  was  made  sn  the  trial,  the  court 
should  have  charged  that  when  B.  terminated  the  contract)  he  had  a 
legal  right  to  do  so. 

3.  That,  although  B.*s  evidence  of  a  contemporaneous  oral  agreement 
that  the  contract  should  terminate  in  one  year  was  improperly  admitted, 
still,  as  A.  was  not  iivjured  thereby,  a  verdict  against  him  will  not  be 
disturbed. 

APPEAL  from  the  Circuit  Court  for  Dane  County. 

Action  upon  an  account  which  the  defendant  admitted  was 
correct.  The  controversy  arises  upon  a  counterclaim  in  tho 
answer,  in  which  it  is  alleged  that  on  the  Ist  of  August,  1871, 
the  defendant  and  one  Harvey  T.  Jewett  were  partners  in  the 
farm  and  dairy  business  in  Dane  county,  under  the  name  and 
style  of  H.  T.  Jewett  &  Co.,  and  that  before  that  time  the 
plaintiff  had  leased  the  "  Park  Hotel "  in  Madison,  for  five 
years  from  August  15th,  1871,  and,  when  the  contract  herein- 
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after  mentioned  was  made,  was  engaged  in  making  prepara- 
tions for  opening  such  hotel  for  the  accommodation  of  the 
public.    The  counterclaim  then  proceeds  as  follows  : 

"  And  for  the  purpose  of  making  provisions  to  supply  him- 
self, in  the  conduct  and  management  of  said  hotel  business, 
with  milk  and  cream  during  the  time  for  which  he  had  so 
leased  the  said  building  and  appurtenances,  and  with  the  mu- 
tual agreement  and  understanding  that  the  contract  herein- 
after set  forth  should  be  for  the  period  of  time  for  which  he 
had  so  leased  the  same,  unless  the  said  plaintiff  should  him- 
self sooner  withdraw  from  the  business  of  conducting  said 
hotel,  the  said  plaintiff  on  the  one  part,  and  the  said  Jewett 
and  this  defendant  on  the  other  part,  as  such  partners,  and  by 
their  said  firm  name,  made  and  mutually  executed,  under  their 
hands  and  seals,  and  delivered,  a  written  agreement,  of  which 
the  following  is  a  copy,  to  wit: 

"  ^This  agreement,  made  this  first  day  of  August,  1871,.  by 
and  between  H.  T.  Jewett  &  Co.,  ot  Dane  county,  Wisconsin, 
party  of  the  first  part,  and  Mark  H.  Irish^  of  the  city  of 
Madison,  Wisconsin,  party  of  the  second  part,  witnesseth: 

"  ^  That  the  said  party  of  the  first  part,  for  and  in  consider- 
ation of  the  covenants  and  agreements  of  the  party  of  the 
second  part,  to  be  hereinafter  specified,  doth  hereby  promise 
and  agree  to  sell  and  deliver  to  said  party  of  the  second  part, 
milk  and  cream  of  good  quality  and  in  sufficient  quantity  for 
his  use  in  the  hotel  kept  by  him,  and  known  as  the  Park 
Hotel;  said  milk  and  cream  to  be  daily  furnished  and  deliv- 
ered at  the  following  prices,  viz:  milk  at  six  (6)  cents  per 
quart,  and  cream  at  twenty  (20)  cents  per  quart. 

"^  And  the  said  Mark  S,  Irish,  party  of  the  second  part, 
for  and  in  consideration  of  the  covenants  and  agreements 
herein  contained  to  be  kept  and  performed  by  the  said  party 
of  the  first  part,  hereby  covenants  and  agrees  to  purchase  of 
said  H.  T.  Jewett  &  Co.  all  the  milk  and  cream,  at  the  prices 
hereinbefore  named,  that  he  may  use  in  the  hotel  kept  by  him, 
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known  as  the  Park  Hotel,  and  to  pay  for  the  same  at  the  end 
of  each  month,  in  full. 

" '  Witness  our  hands  and  seals  the  day  and  year  first  above 
written.  "  *  H.  T.  Jeweti  &  Co.  [JSeal] 

"*M.  H.  Ibish.  [Seal.y 

It  is  then  alleged  that  Jewett  &  Co.  purchased  additional 
stock  and  incurred  other  large  outlays  in  adding  to  their  fa- 
cilities for  performing  such  contract,  and  did  perform  it  fully 
from  August  23d,  1871  (when  the  hotel  was  first  opened  for 
guests),  until  September  2d,  1872,  on  which  last  mentioned 
day  the  plaintiff  refused  to  purchase  or  receive  any  more  milk 
or  cream  from  Jewett  &  Co.,  although  they  were  ready  and 
willing  and  offered  to  furnish  the  same,  but  the  plaintiff  pro- 
cured milk  and  cream  elsewhere  for  use  in  his  hotel.  An 
assignment  of  the  contract,  and  all  rights  under  it,  to  the  de- 
fendant, before  this  action  was  commenced,  is  duly  averred, 
and  the  counterclaim  is  for  damages  resulting  from  tiie  alleged 
breach  of  the  contract  by  the  plaintiff.  The  quantity  of  milk 
and  cream  furnished  under  the  contract  is  stated  as  a  basis  for 
ascertaining  such  damages. 

The  plaintiff  interposed  a  reply  to  such  counterclaim,  in 
which,  after  denying  that  the  contract  was  to  remain  in  force 
more  than  one  year,  he  alleged  certain  reasons,  not  material 
to  the  questions  considered  by  the  court,  why  he  refused  to 
receive  milk  and  cream  imder  the  contract  after  the  expiration 
of  the  year. 

On  the  trial,  parol  evidence  was  received  on  behalf  of  the 
defendant,  showing  the  leasing  of  the  Park  Hotel  by  the 
plaintiff,  as  alleged  in  the  counterclaim,  and  that  when  the 
contract  in  controversy  was  made,  the  defendant  knew  the 
terms  of  the  lease.  Parol  evidence  was  also  received,  against 
the  objection  of  the  defendant,  tending  to  show  that  the  par- 
ties agreed  that  the  contract  should  terminate  in  one  year. 
After  such  objection  was  overruled,  the  defendant  gave  testi- 
mony tending  to  prove  that  the  contract  was  to  continue  while 
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the  plaintiff  should  keep  the  hotel.  All  the  foregoing  evi- 
dence was  submitted  to  the  jury,  who  found  specially  that  the 
contract  was  for  one  year.  The  defendant  was,  therefore,  de- 
feated on  his  counterclaim,  and  the  plaintiff  had  verdict  and 
judgment  for  the  amount  admitted  to  be  due  on  his  account. 
From  this  judgment  the  defendant  appealed. 

Wm,  F.  Vilas,  for  appellant,  contended,  1.  That  the  court 
should  have  construed  the  written  contract,  without  reference 
to  any  earlier  or  contemporaneous  agreement  not  incorporated 
therein.  2  Parsons  on  Con,  (5th  ed.),  part  II,  ch.  1,  sec.  10, 
p.  548.  2.  That  this  contract  ought  not  to  be  construed  as  an 
idle  document,  silent  as  to  time,  and  terminable  at  the  caprice 
of  either  party,  A  contract  is  to  be  so  construed  ^^ut  res 
magis  valeat  quam  pereat?'^  Brown  v.  Batchelor,  1  H.  &  N., 
255;  Mare  v.  Charles,  5  E.  &  B^  978.  "  For  the  same  reason, 
all  parts  of  the  contract  will  be  construed  in  such  a  way  as 
to  give  force  and  validity  to  all  of  them,  and  to  all  the  lan- 
guage used,  where  that  is  possible."  2  Parsons  on  Con.,  part 
II,  ch.  1,  sec.  3,  p.  505 ;  Goix  v.  Low,  1  Johns,  Cas.,  343.  Again, 
the  presumption  in  respect  to  the  use  of  words  is  in  favor  of 
the  comprehensive  over  the  restrictive,  the  general  over  the 
particular  sense.  2  Parsons  on  Con.,  p.  501.  The  situation  of 
the  parties  at  the  time  with  respect  to  the  subject  of  the  con- 
tract, the  surrounding  circumstances,  and  the  manifest  object 
and  purposes  to  be  subserved  by  it,  as  derived  therefrom,  are 
also  confessedly  admissible  to  aid  in  arriving  at  the  sense  in 
which  the  words  of  the  contract  were  employed.  Reading 
this  contract  in  the  light  of  the  fact  that  the  plaintiff,  when 
he  entered  into  it,  was  engaged  in  making  arrangements  to 
supply  the  "  Park  Hotel,"  tJien  recently  leased  by  him  for 
five  years,  counsel  contended  that  it  could  only  be  construed 
to  mean,  that  the  plaintiff  was  to  receive  from  the  other  party 
to  the  contract  all  the  milk  and  cream  that  he  might  use  in 
such  hotel;  and  that  the  obligation  of  the  contract  would 
therefore  continue  so  long,  and  only  so  long,  as  plaintiff 
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should  desire  such  supplies,  as  the  landlord  of  the  said  hotel; 
that  proof  of  the  fact  that  he  was  lessee  for  a  limited  time, 
should  be  resorted  to  chiefly  for  the  purpose  of  limiting  the 
obligation  to  that  time  as  its  utmost;  but  that  the  language 
of  the  contract  would  terminate  its  obligation,  should  the 
plaintiff  sooner  assign  or  surrender  the  lease  or  discontinue 
business. 

S.  U.  Pirmeyy  for  respondent: 

1.  Where  the  writing  is  silent  on  a  subject  upon  which  the 
parties  have  actually  agreed  as  part  of  their  contract,  parol 
evidence  is  admissible  to  show  what  the  agreement  was  in 
that  respect;  the  agreement  in  such  case  being  in  part  a 
written,  and  in  part  an  oral  one,  2  Parsons  on  Con.,  553 ; 
Jeffery  v.  Walton^  1  Starkie,  267;  BaUston  Spa  Bank  v.  Ma- 
rine Bank^  16  Wis.,  120,  136.  When  a  contract  does  not 
depend  solely  upon  written  documents,  the  question  as  to 
what  such  contract  was,  is  for  the  jury.  1  Chitty  on  Con., 
102;  Moore  v.  Garwood^  4  Exch.,  681,  690;  Edwwrds  v.  Gold- 
smithy  16  Pa.  St.,  43;  Bomeisler  v.  Dobson^  5  Whart.,  398. 
2.  The  writing  here  is  entirely  silent  as  to  the  time  during 
which  it  should  be  in  force.  The  engagement  of  Irish 
to  "  pay  for  all  the  milk  and  cream  that  he  may  use  '*  in  the 
hotel,  refers  to  the  engagement  of  the  other  party  to  sell  and 
deliver,  and  does  not  bind  him  to  receive  and  pay  except  so 
far  as  they  have  bound  themselves  to  deliver  (1  Chitty  on 
Con.,  122, 117,  and  cases  cited  in  note);  and  their  engagement 
extended  only  to  daily  delivery,  good  quality  and  sufficient 
quantity;  the  object  of  the  parties  being  to  covenant  for  a 
full  supply  ami  good  quality  so  long  as  it  was  delivered^  and 
that  neither  party  should  have  to  look  elsewhere,  the  one  to 
get  an  adequate  supply,  or  the  other  to  market  that  quantity. 
If  the  contract  contains  any  provision  as  to  its  duration,  it  is 
that  it  shall  continue  as  long  as  the  plaintiff  shall  keep  the 
hotel,  whether  as  lessee  or  owner.  If  such  a  provision  exists 
in  the  contract,  parol  evidence,  to  show  that  it  was  to  con- 
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tinue  only  as  long  as  he  should  keep  as  lessee,  or,  at  most,  no 
more  than  five  years,  could  not  be  received  to  affect  the  con- 
tract. It  could  only  be  admitted  upon  the  theory  that  the 
contract  is,  as  we  contend,  entirely  silent  as  to  the  period 
of  its  duration.  3.  The  written  contract  did  not  contain  any 
reference  to  the  lease  from  the  Park  Hotel  company  to  the 
plaintiff.  Other  contemporaneous  agreements  between  the 
same  parties,  in  relation  to  the  same  subject  matter,  in  whole 
or  in  part,  might  be  referred  to  as  part  of  the  agreement,  or 
to  construe  it.  So,  reference  might  be  had  to  writings  not 
contemporaneous,  and  not  between  the  same  parties,  if  tJie 
agreement  itself  made  stush  reference  /  otherwise  not.  Posey 
V.  Rice^  29  Wis.,  93;  Sutohinson  v.  R^y  Co.^  37  id.,  582, 608. 

Lyon,  J.  We  think  the  circuit  court  erred  in  admitting 
testimony  aliunde  the  written  contract,  to  show  the  time  the 
parties  agreed  the  contract  should  remain  in  force.  That 
must  be  ascertained  and  determined  by  the  court  from  the 
contract  itself,  without  resort  to  extraneous  evidence;  and  the 
jury  had  no  concern  with  the  question.  This  is  not  the  case 
of  latent  ambiguity  in  a  written  contract,  which  may  be  ex- 
plained by  parol;  neither  is  it  a  case  in  which  the  parties 
have  reduced  to  writing  a  part  of  their  contract  only,  leaving 
the  residue  thereof  in  parol.  On  the  contrary,  in  this  case 
the  parties  have  reduced  the  whole  of  their  contract  to  writing, 
and  the  instrument  seems  free  from  ambiguity.  There  is  no 
more  difficulty  in  determining,  from  the  instrument  itself,  how 
long  the  contract  might  continue,  and  when  and  how  it  might 
be  terminated,  than  there  is  in  determining  when  a  promis- 
sory note  becomes  due  which  specifies  no  day  of  payment,  or 
how  a  written  contract  to  render  and  pay  for  daily  or  weekly 
services,  but  which  is  silent  as  to  duration,  may  be  termi- 
nated. In  the  one  case  it  would  be  held  that  the  note  was 
due  immediately,  and  parol  testimony  would  not  be  received 
to  show  the  contrary.      Thompson  v.  Ketcham^  8  Johns., 
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190.  In  the  other  case,  it  would,  doubtless,  be  held,  that  the 
contract  is  terminable  by  either  party  at  pleasure,  and  parol 
proof  would  not  be  received  of  an  agreement  that  the  services 
should  be  continued  to  a  specific  time.  The  most  that  could 
be  required  of  the  party  seeking  to  terminate  the  contract, 
would  be  reasonable  notice  thereof  to  the  other  party. 

The  true  rule,  we  think,  is  this:  In  a  contract  for  personal 
services,  or  for  the  sale  of  personal  property  to  be  delivered 
from  time  to  time,  if  the  contract  is  silent  as  to  its  duration, 
either  party  may  terminate  it  at  pleasure  by  giving  reasonable 
notice  to  the  other  party  of  his  intention  to  terminate  it.  The 
present  case  comes  within  this  rule,  and  the  circuit  court 
should  have  excluded  the  proofs  alvande  the  written  contract, 
which  tended  to  show  that  the  contract,  although  silent  as  to 
duration,  wfes  yet  for  a  specific  time.  Such  proofs  changed 
the  terms  of  the  contract  just  as  certainly  as  though  it  had 
been  expressly  written  therein  that  either  party  to  it  might 
terminate  it  at  his  option.  Inasmuch  as  no  question  of  rea- 
sonable notice  was  made  on  the  trial,  the  circuit  court  should 
have  held  that  when  the  plaintiff  terminated  the  contract,  he 
had  a  legal  right  to  do  so,  and  could  not  be  required  to  respond 
in  damages  therefor. 

It  follows  that  the  defendant  was  not  injured  by  any  errors 
committed  on  the  trial,  and  hence,  that  the  judgment  of  the 
circuit  court  must  be  affirmed. 

JSy  the  Cov/rt.  —  Judgment  affirmed. 


PiBBCE  VS.  Kelly,  imp. 

pBACncE  IN  SxTPBBiCE  CouBT.    Rehearing.  When  this  court  loses  appelate 
jurisdiction  of  a  cause. 

1.  Under  sec.  7,  ch.  264  of  1860,  this  court  loses  jorisdidion  of  i^^ieals  in 
thirty  days  after  jadgment  on  them  here,  unless  the  jurisdiction  is  re- 
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tained  by  order  of  the  court  for  the  purpose  of  a  motion  for  rehearing, 
made  within  that  time  (Pringle  v,  Dunn,  ante,  p.  435^;  and  this  applies 
where  the  judgment  here  is  one  diflmissing  the  appeal  for  noncompliance 
with  the  roles. 
2.  Where  a  motion  for  a  rehearing  is  made  after  this  court  has  lost  jurisdic- 
tion of  the  action,  it  cannot  entertain  the  motion,  nor  deny  it  with  costs; 
and  in  such  a  case  it  denies  the  motion  without  costs. 

APPEAL  from  the  Circuit  Court  for  Racme  County. 

This  case  was  submitted  on  the  record,  printed  case  and 
briefs,  on  the  3d  of  March,  1876;  and  on  the  21st  of  the  same 
month  the  court  made  an  order  dismissing  the  appeal,  "  be- 
cause the  printed  case  is  materially  defective  and  fails  to  com- 
ply with  the  rule.''  On  the  13th  of  April  following,  the 
appellant's  attorneys  served  on  those  of  the  respondent  notice 
of  a  motion  to  be  made  on  the  18th  of  that  month,  or  as  soon 
thereafter  as  they  could  be  heard  (based  on  an  affidavit  annexed 
to  the  notice  and  the  papers  filed  in  the  cause)  for  an  order  re- 
instating the  cause  upon  the  calendar,  and  for  leave  to  perfect 
the  printed  case,  etc.  The  annexed  affidavit  of  one  of  the  ap- 
pellant's attorneys  stated  facts  to  explain  and  excuse  the 
defects  of  the  printed  case,  and  also  stated  that  the  appellant 
had  a  good  and  substantial  defense  on  the  merits,  etc.  While 
the  motion  to  reinstate  was  pending,  one  of  the  justices  of  this 
court,  upon  the  further  affidavit  of  appellant's  attorney, 
directed  an  order  to  be  entered,  retaining  the  record  until  the 
motion  should  be  disposed  of;  and  on  the  18th  of  April,  the 
respondent's  attorneys  stipulated  that  such  motion  might  be 
heard  on  the  next  motion  day  of  this  court,  and  that  the  record 
be  retained  here  until  the  motion  was  disposed  of. 

The  motion  was  submitted  on  the  28th  of  April,  and  the 
following  opinion  was  filed  on  the  23d  of  May: 

Peb  Curiam.  This  motion  comes  too  late.  In  Pringle  v. 
Dunn,  ante,  p.  436,  it  was  held  that  under  sec.  7,  ch.  264  of  1860, 
this  court  loses  jurisdiction  of  appeals  in  thirty  days  after 
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judgment  on  them  here,  xmless  the  jurisdiction  is  retained  by 
order  of  the  court  for  the  purpose  of  a  motion  for  rehearing, 
made  within  that  time.  The  statute  makes  no  other  excep- 
tion, and  the  court  has  no  power  to  add  others  to  the  statute. 
And  in  cases  of  dismissal  for  noncompliance  with  the  rules, 
the  judgment  of  dismissal  is  a  judgment  on  the  appeal  within 
the  meaning  of  the  statute.  Eatey  v.  ShechleTy  36  Wis.,  434. 
No  stipulation  of  the  parties,  and  no  order  except  on  a  motion 
and  for  the  purpose  of  rehearing,  is  of  any  avail,  under  the 
statute,  to  retain  the  appeal  here  or  to  prolong  the  jurisdiction 
of  the  court  over  it. 

Thirty  days  after  the  dismissal  in  this  case  had  elapsed  be- 
fore this  motion  was  made.  And  the  court  had  lost  jurisdic- 
tion to  entertain  the  motion,  or  to  deny  it  with  costs. 

The  motion  is  therefore  denied,  without  costs. 


EussELL  and  another  vs.  Lennon. 
Exemption  from  execution  against  partnership  property. 

1.  Where  an  execaiion  for  a  partnership  debt  is  levied  upon  goods  of  the 

firm,  the  partners  may  sever  their  interest,  and  each  may  then  daim  his 
exemption  in  his  separate  part.    Newton  r.  Howe,  29  Wis.,  531. 

2.  Bat  under  the  constitution  and  laws  of  this  state,  exemption  of  property  from 

execution  is  b,  personal  privilege  of  the  individual  debtor ^  and  there  is  no 
exemption  ia  favor  of  partners  jointly.  Oilman  v,  WiUiamSf  7  Wis., 
329,  as  to  this  point,  overruled. 

3.  In  case,  therefore,  of  a  levy  upon  goods  ci  a  firm  for  a  partnership  debt, 

the  partners  cannot  maintaiu  a  joint  action  to  recover  the  property  as  ex- 
empt. 
Cole,  J.,  dissents. 

APPEAL  from  the  Circuit  Court  for  Outagamie  County. 

The  plaintiffs  were  partners  doing  business  in  the  city  of 

Appleton  as  tinners  and  jobbers.    The  defendant,  as  sheri^  on 
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the  2d  of  November,  1874,  levied  on  the  partnership  property 
of  the  plaintiflFs  then  in  their  store,  consisting  of  tools  and 
stock  in  trade,  under  an  execution  to  satisfy  a  judgment 
against  the  plaintijBFs  for  about  $235.  The  plaintijBFs  tiiereupon 
selected  tools  and  stock  in  trade  to  the  estimated  value,  as  de- 
fendant alleges,  of  $200,  which  the  defendant  then  surrendered 
to  them.  Afterwards,  while  the  remaining  property  so  levied 
upon  was  still  in  defendant's  possession,  the  plaintiffs  made  a 
demand  upon  him  in  writing,  as  follows:  "We  the  under- 
signed,  each  for  himself,  demands  as  a  personal  right,  his  in- 
terest in  the  following  schedule  of  property,  as  exempt  from 
levy  or  sale  on  execution,  and  that  you  set  the  same  apart  and 
return  the  same  to  us  in  the  same  condition  it  was  seized  in 
by  you."  Here  followed  an  enumeration  of  all  the  articles 
levied  upon.  Defendant  refused  to  return  them,  and  there- 
upon this  action  was  brought  for  their  recovery  with  damages 
for  their  detention.  The  court  found  the  value  of  the  proper- 
ty in  dispute  to  be  $257.66,  and  the  value  of  that  surrendered 
to  plaintiffs  to  be  $135.00;  and  it  held  that  the  whole  of  said 
property  was  exempt  from  execution,  and  rendered  judgment 
for  the  plaintiff  as  demanded.  Defendant  appealed  from  the 
judgment. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
Warner^  Rya/n.  cfe  Allen^  who  contended,  among  other 
things,  1.  That  a  copartnership,  whatever  may  be  the  num- 
ber of  persons  composing  it,  is  entitled  to  only  one  ex- 
emption, to  the  same  extent  as  an  individual.  (Hhnan  v. 
Williams,  7  Wis.,  329;  In  re  Handling  <&  Venney,  Cent.  L. 
J.,  April  23, 1875,  per  Dillon,  J.;  Pond  v.  Kimball,  101 
Mass.,  105;  Gnptil  v.  MeFee,  9  Kans.,  80;  In  re  Blodgett, 
10  Bank.  Reg.,  147;  In  re  Price,  6  id.,  400;  ArwphUt  v.  Sib- 
ha/rd,  29  Mich.,  298;  Wright  v.  Pratt,  31  Wis.,  99.  A  co- 
partnership is  in  law  one  person  or  one  body,  and  is  entitled 
as  such  to  but  one  exemption,  and  can  claim  no  greater  exemp- 
tion  than  an  individual.    2.  That  plaintiffs  cannot  assert  in 
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an  action  brought  \>j  them  jointly,  a  right  claimed  by  each 
individually  as  a  personal  right. 

Oerrit  T.  Thom^  for  respondents,  argued,  that  the  statutes 
relating  to  exemptions  are  to  be  liberally  construed,  and  when 
several  debtors  are  jointly  interested  in  exempt  property,  that 
fact  cannot  properly  abridge  the  right  of  each  individual 
debtor  under  the  statute.  This  court  has  held  that  joint  ten- 
ants are  entitled  to  their  right  of  exemption  {Newton  v. 
Howe^  29  Wis.,  631),  has  referred  with  apparent  approval  to 
Stewart  v.  Brovmy  37  N.  T.,  850,  where  it  was  held  by  all  the 
judges  that  the  provisions  of  the  exemption  act  extend  to 
property  owned  by  the  debtor  as  a  member  of  the  partnership; 
and  has  also  held  that  tenants  in  common  can  maintain  a  joint 
action  for  exempt  property.  GUmarh  v.WilliamSy  7  Wis., 
329.  The  proposition  that  a  copartnership  in  the  eye  of  the 
law  is  as  one  person  or  body,  and  only  entitled  to  the  exemp- 
tion for  one,  is  not  tenable  under  the  rule  in  Newton  v.  Howe. 
In  all  their  other  social  rights  and  interests,  copartners  are 
treated  as  individuals;  why  then  should  there  be  an  exception 
in  the  matter  of  exemptions?  The  rule  of  law  which  creates 
such  an  exception  is  based  upon  a  technical  construction,  sub- 
versive of  the  purposes  of  the  statute,  and  blind  to  the  "  cardinal 
rule  in  the  interpretation  of  such  statutes,  that  they  are  to  be 
liberally  construed  in  order  to  promote  the  object  of  their  en- 
actment." Kwrvtz  V.  Kinney,  33  Wis.,  614.  In  West  v. 
Ward,  26  Wis.,  579,  it  was  merely  held  that  an  undivided  in- 
terest in  real  estate  is  not  as  such  susceptible  of  an  ownership 
or  occupancy  such  as  the  law  contemplates  in  order  to  consti- 
tute a  homestead;  because  the  statute  requires  the  homestead 
to  be  a  specific  portion  of  land  capable  of  being  ''  set  apart  by 
metes  and  bounds,"  and  thus  separated  from  what  is  not  ex- 
empt. In  Wright  v.  PraU,  31  Wis.,  99,  where  one  of  the 
joint  owners  of  a  horse,  buggy  and  harness,  claimed  that  his 
third  part  was  exempt,  the  court  held  that  it  was  not  exempt, 
because  the  property  was  incapable  of  dimsiony  and  there 
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could  be  no  right  of  exclusive  possession  in  one  of  the  owners. 
In  the  case  at  bar,  the  property  was  capable  of  dimsiony 
though  the  parties,  as  in  CHlman  v.  WiUurniSj  did  not  desire 
to  divide  it.  Counsel  further  cited  in  support  of  the  judg- 
ment of  the  court  below,  Jffoyt  v.  Van  Ahtynej  15  Barb.,  568; 
Haddifv.  Wood^  25  id.,  52;  Servanti  v,  Lush^  43  Cal.,  238; 
In  re  Richa/rdeon^  7  Ch.  Leg.  News,  62  (November  14, 1874); 
Soward  v.  Jones  (Sup.  Ct.  Ala.),  13  Am.  Law  Reg.,  N.  S., 
457;  In  re  Tov/ng^  3  Nat.  Bank.  Eeg.,  Ill;  In  re  Rv^pp^  4 
id.,  25. 

Eyan,  C.  J.  There  appears  to  be  no  doubt  that  if  the  re- 
spondents had  held  the  property  claimed  in  this  action,  in 
equal  moieties  in  severalty,  they  would  have  been  entitled  to 
hold  each  his  share,  as  his  exemption  under  the  statute.  And, 
upon  the  levy  of  the  execution  on  the  partnership  property, 
they  had  a  right  to  sever  their  interest  in  it;  and  each  might 
thereupon  have  claimed  his  exemption  in  his  separate  part. 
Newton  v.  Jffowe^  29  Wis.,  531.  The  difficulty  in  the  way  of 
the  respondents  in  this  case  is  not  in  their  individual  rights 
under  the  statute,  but  in  their  failure  properly  to  assert  them. 

The  principle  of  all  exemption  laws  in  this  state  is  very 
clearly  expressed  in  the  constitution  itself.  "  The  privilege  of 
the  debtor  to  enjoy  the  necessary  comforts  of  life  should  be 
recognized  by  wholesome  laws,  exempting  a  reasonable  amount 
of  property  from  seizure  or  sale,'^  etc.  This  principle  makes 
all  constitutional  exemption  a  personal  privilege  of  each  debtor, 
secured  to  him  individually,  not  in  mere  benevolence  only, 
but  also  in  the  interest  of  the  state  in  the  personal  well  being 
of  each  of  its  citizens.  Maaywell  v.  Reed^  7  Wis.,  582;  Bull 
V.  Conroe^  13  id.,  233.  And  the  statutes  of  exemption  appear 
td  be  framed  on  this  principle.  They  go  to  secure  the  neces- 
sary comforts  of  life  to  families  by  exemption  to  heads  of  fam- 
ilies; and  the  letter  and  spirit  of  exemptions  follow  the  con- 
stitutional principle,  in  securing  a  personal  privilege  to  each 
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debtor  individually.  There  may  be  joint  debtors,  but  our 
constitution  and  statutes  sanction  no  joint  exemption.  The 
exemption  "  applies  to  the  debtor  in  the  singular  number,  and 
is  personal  and  individual  only.'^  Pond  v.  Kirnbally  101 
Mass.,  105. 

"We  are  aware  that  there  are  several  cases  to  be  found,  chiefly 
in  the  federal  bankrupt  courts,  sustaining  exemptions  to  part- 
nerships as  such.  But  we  cannot  think  that  these  cases  rest 
on  sound  principle.  We  have  already  seen  that  the  principle 
of  exemption  and  the  provisions  of  the  statute  are  personal. 
And  the  difficulties  suggested  by  the  supreme  court  of  Massa- 
chusetts in  the  way  of  partnership  exemptions  seem  to  be  in- 
superable. Pond  V,  Kimhall^  9wpra.  We  have  no  doubt, 
that,  in  proper  cases,  each  member  of  a  partnership  is  entitled 
to  his  separate  exemption  out  of  the  partnership  property;  and 
that  the  partnership  property,  after  levy,  may  be  severed  by 
the  partners;  so  that  each  partner  may  have  his  several  ex- 
emption. But  it  seems  to  us  to  be  as  indefensible  to  extend 
the  personal  privilege  of  exemption  to  a  partnership,  as  such, 
as  to  extend  it  to  a  corporation  aggregate.  In  the  language 
of  the  Massachusetts  court:  "  The  exemption,  in  our  opinion, 
is  several  and  not  joint; is  personal  and  individual  only." 

It  is  true  that  the  judgment  in  this  case  is  supported  by 
CHI/man  v.  WilliamSy  7  Wis.,.  329.  That  case  indeed  went 
upon  the  exemption  of  one  to  a  partnership  of  two.  But  as 
the  one  exemption  was  in  the  personal  right  of  one  of  the 
partners,  the  rule  would  support  two  exemptions  as  well  as 
one.  But  we  feel  constrained  to  hold  that  ca^e  to  be,  so  far, 
in  violation  of  correct  principle.  It  was  no  doubt  a  great 
temptation  in  that  case,  as  it  has  been  in  this,  to  support  an 
exemption  which  might  have  been,  but  was  not,  properly  as^ 
serted;  to  make  the  judgment,  "  to  do  a  great  right,  do  a  little 
wrong."  But  the  view  of  the  learned  judge  who  delivered  the 
judgment  in  that  case  is  clearly  erroneous.  He  reasons  that 
either  of  the  two  partners  might  have  held  the  whole  property 


Digitized  by  VjOOQIC 


JANUARY  TEEM,  1876.  675 

Russell  and  another  vs.  Lennon. 

exempt;  that  each  might  therefore  hold  a  moiety  of  it  exempt; 
and  that  so  the  joint  suit  by  both  partners  for  the  whole  could 
be  sustained.  He  appears  to  have  overlooked  the  elementary 
principle  that  several  rights  of  several  persons  cannot  be  as- 
serted in  a  joint  action  at  law  by  all;  that  partners  can  main- 
tain an  action  as  such  for  partnership  rights  only.  The  truth 
appears  to  be  that  this  question  was  very  much  disregarded  in 
view  of  others  in  that  case,  then  d^med  of  much  greater 
moiiHent. 

The  rule  in  GHZman  v.  Williams  does  not  appear  to  have 
been  since  considered  in  this  court,  tkpugh  there  are  cases 
which  seem  to  be  somewhat  in  conflict  with  it.  West  v.  Wordy 
26  Wis.,  579;  Wrig/U  v.  FraUy  81  id.,  99.  And  we  therefore 
feel  at  liberty,  though  with  great  reluctance,  to  overrule  a  case 
wrongly  decided  so  long  ago,  and  not  since  affirmed. 

We  are  not  unmindful  of  the  beneficent  character  of  statutes 
of  exemption,  or  of  our  duty  to  construe  them  liberally  in 
favor  of  their  object  Xkmtz  v  Kinney ^  33  Wis.,  510;  Ja/r- 
^)ais  V.  Mo^j  38  id.,  440.  But  we  must  administer  them  ac- 
cording to  their  letter  and  spirit,  as  well  as  the  settled  prin- 
ciples and  established  forms  of  legal  proceedings.  We  reverse 
this  judgment  with  great  reluctance,  especially  because  the 
respondents  seem  to  have  been  misled  by  Crilmcm  v.  WUUama, 

Cole,  J.  I  am  disposed  to  adhere  to  the  rule  of  GUman  v. 
Williams^  which  was  long  since  decided,  and  which  gives  the 
partnership  the  benefit  of  one  exemption.  That  decision  is 
supported  by  the  case  of  Stewart  v.  Brawny  3T  K  T.,  850. 
If  the  question  were  a  new  one  in  this  state,  I  might  conclude 
to  hold  with  my  brethren.  As  it  is*  I  am  constrained  to  dis- 
sent. 

By  the  Covrt. — The  judgment  of  the  court  below  is  re- 
versed, and  the  cause  remanded  with  directions  to  the  court 
below  to  dismiss  the  complaint 


Digitized  by  VjOOQIC 


676  SUPREME  CODET  OF  WISCONSIN, 


Grootemaat  vs.  Tebel. 
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VACATiNa  Judgment.    Drfendan^s  neglect  held  not  excumbUe, 

D^endant  testifies  that  he  gave  the  sommoiis  served  on  him  herein  to  his 
attorney  to  defend  the  action,  while  the  attorney  testifies  that  defendant 
did  not  deliyer  to  him  such  smnmons,  but  gave  him  to  imderstand  that 
none  had  been  served.  It  appeazs,  however,  that  defendant  paid  no 
attention  to  the  action  for  some  eighteen  months,  until  served  with  an 
order  to  show  cause  why  judgment  should  not  be  rendered  against  him; 
that  he  then  gave  such  order  to  his  attorney  to  attend  to  it;  but  neither 
he  nor  his  attorney  paid  any  fuiiher  attention  to  the  sulgect  until  execu- 
tion had  issued.  Held^  that  the  court  below  did  not  abuse  its  diBcretion 
in  refusing  to  set  aside  the  judgment;  the  defendant's  neglect  not  being 
excusable. 

APPEAL  from  the  Circuit  Court  for  Milwaukee  County. 

This  actiou  was  to  enforce  the  collection  of  a  mechanic's 
lien,  and  was  commenced  on  the  19th  of  September,  1872,  by 
service  of  the  summons  upon  the  defendant.  The  complaint 
was  filed  October  29,  1872,  and  judgment  as  upon  default  was 
entered  on  the  8th  of  March,  1875,  after  the  service  of  an 
order  to  show  cause  why  it  should  not  be  so  entered.  On  the 
31st  of  May  following,  the  court,  after  a  hearing,  denied  a 
motion  of  the  defendant  to  vacate  the  judgment  and  grant 
him  leave  to  answer;  and  from  this  order  the  defendant 
appealed. 

The  papers  read  at  the  hearing  of  defendant's  motion  in- 
cluded the  proposed  answer,  duly  verified,  and  an  affidavit  of 
merits.  The  essential  facts  upon  which  the  order  was  based, 
will  sufficiently  appear  from  the  opinion. 

The  case  was  submitted  on  briefs. 

James  HickcoXy  for  appellant. 

Nath.  Perelea  <&  Son,  for  respondent,  with  Rogers  cfe 
SoveVy  of  counsel. 

Ryan,  C.  J.  The  circuit  court  has  discretion  to  relieve  a 
defendant  from  a  judgment,  within  a  year  after  notice  of  it, 
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going  against  him  through  his  mistake,  inadvertence,  sur- 
prise, or  excusable  neglect.  Ch.  125,  sec.  38,  R.  S.  The  mo- 
tion papers  in  this  case  disclose  no  pretense  of  mistake,  inad- 
vertence or  surprise.  They  do  disclose  neglect,  which  we 
cannot  but  consider  gross  and  inexcusable. 

Whether  the  appellant  gave  the  summons  served  upon  him 
to  his  attorney  to  defend  the  action,  as  he  states,  or  did  not, 
giving  him  to  understand  that  none  had  been  served,  as  the 
attorney  states;  it  appears  to  be  certain  that  the  appellant 
paid  no  attention  to  the  action  for  some  eighteen  months, 
until  the  order  to  show  cause  why  judgment  should  not  be 
rendered  against  him  was  served  upon  him.  He  then  gave 
the  order  to  his  attorney  to  attend  to  it;  and  seems  to  have 
paid  no  further  attention  to  the  subject,  until  execution  had 
issued.  And  his  attorney  seems  to  have  followed  his  exam- 
ple. The  affidavit  of  the  respondent's  attorney  shows  that  he 
forbore  entering  judgment  for  a  long  time,  and  took  great 
pains  to  avoid  the  necessity.  When  he  did  finally  apply  for 
judgment,  the  court  below  made  an  order  on  the  appellant  to 
show  cause  why  judgment  should  not  go  against  him,  and 
withheld  judgment  until  the  order  had  been  served.  It  is 
difficult  to  understand  what  more  the  respondent  or  the  court 
below  could  have  done  to  incite  the  appellant  to  diligence.  Tlie 
failure  of  the  appellant's  attorney  to  defend,  after  the  order 
to  show  cause,  seems  to  have  rested  in  some  discretion  con- 
fided  to  him;  but,  in  any  case,  could  not  excuse  such  perse- 
vering and  repeated  neglect  of  the  appellant  himself. 

"  Such  long,  passive  inattention  and  indifference  are  surely 
neglect,  but  it  would  be  difficult  to  consider  it  excusable. 
Non  dormientihvs  jura  8tibservitmt.  The  statute  was  not 
designed  to  license  mere  apathy  in  suitors."  Prmgle  v. 
Dunn^  ante^  p.  439. 

We  can  see  no  abuse  of  the  discretion  of  the  court  below 
in  denying  the  motion,  to  warrant  us  in  reversing  its  decision. 

By  the  Court,  —  Tlie  order  of  the  court  below  is  affirmed. 
Vol.  XXXIX. -37 
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Mebbiah  vs.  Field. 

(1)  Sale  of  goods:  implied  warranty,    (2)  Error  in  ins^ticHans  not  cured, 
(3)  Exceptions  filed  after  trial.    Act  of  18^4, 

1.  Where  lumber  is  sold  without  opportunily  ixxr  examination,  by  the  mendee, 

there  is  an  implied  warranty  that  it  is  merchantable;  and  where  Qiere 
was  evidence  tending  to  show  a  sale  under  such  circumstances,  it  was 
error  to  instruct  the  jury,  in  effect,  that  the  vendee  could  not  recover  for 
any  defect  in  the  qualiiy  unless  they  should  find  that  the  vendor  made 
representations  which  would  amount  to  an  express  warranty. 

2.  Such  error  was  not  cured  by  the  &ict  that  there  was  also  evidence  tending 

to  show  that  the  vendee  took  with  full  knowledge  of  the  quality;  it  not 
appearing  whether  the  jury  found  against  him  on  that  ground,  or  on  the 
ground  that  thore  was  no  express  warranty. 
8.  The  bill  of  exceptions  bears  date  March  9,  1875,  and  the  exceptions  to  the 
judge's  charge,  incorporated  therein,  appear  not  to  have  been  filed  until 
March  22d,  after  a  motion  on  the  judge's  minutes  for  a  new  tzial  had 
been  denied,  but  before  the  dose  of  the  term.  The  record  states  thai 
when  the  motion  for  a  new  trial  was  argued,  the  reporter's  minntoB  of 
the  charge  had  not  been  written  out,  and  no  copy  was  in  the  possession  of 
appellant's  attorney.  Held,  that  the  exceptions  were  in  time  to  enable 
this  court  to  review  them  under  sec.  2,  ch.  194,  Laws  of  1874. 

APPEAL  from  the  Circuit  Court  for  Milwavkee  County. 

The  complaint  alleges  that  on  the  21st  of  June,  1869,  at 
Quincj,  in  the  state  of  Illinois,  the  defendant  bargained  and 
sold  and  agreed  to  deliver  to  the  plaintiff,  at  the  place  and  on 
the  day  above  mentioned,  750,000  feet  of  good  merchantable 
pine  lumber,  at  a  certain  agreed  price;  that  the  plaintiff  then 
and  there  paid  defendant  the  sum  agreed  upon  for  said  quan- 
tity of  lumber;  that  the  defendant  did  not  deliver  the  agreed 
quantity,  but  failed  to  deliver,  and  has  ever  since,  on  demand, 
refused  to  deliver,  124,058  feet  thereof;  and  that  of  the  amount 
delivered,  about  9,000  feet  was  not  good  merchantable  pine 
lumber,  but  was  culls.  The  damages  on  the  culls  are  laid  at 
$600,  and  on  the  shortage  at  $1,758;  and  judgment  is  de- 
manded for  the  aggregate  sum  of  $2,858,  with  interest  from 
June  21, 1859,  etc. 
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The  answer,  after  a  general  denial,  alleged  that  on  said  2l8t 
of  June,  1859,  it  was  agreed  between  the  parties  that  defend- 
ant shonld  deliver  to  plaintiff  750,000  feet  of  pine  lumber,  to 
be  delivered  in  the  raft  in  the  Mississippi  river  at  Quincy, 
Illinois,  and  to  be  taken  at  an  estimate  or  calculation  of  the 
quantity  made  by  the  parties;  that  the  parties  estimated  and 
agreed  upon  the  number  of  rafts  and  pieces  of  rafts  required 
to  make  up  the  quantity  aforesaid;  and  that  the  750,000  feet 
so  estimated  were  delivered  by  defendant  to  plaintiff  at  the 
time  and  place  and  in  the  manner  aforesaid,  and  were  by 
plaintiff  received  in  full  settlement  and  satisfaction  of  all 
agreements  between  the  parties. 

A  bill  df  sale  executed  by  the  defendant  to  the  plaintiff  on 
occasion  of  the  transaction  at  Quincy  referred  to  in  the  plead- 
ings, was  put  in  evidence,  and,  omitting  dates,  signatures,  and 
other  formal  parts,  was  in  these  words:  "  Know  all  men  by 
these  presents,  that  I,  Burgess  P,  Fields  ....  in  considera- 
tion of  amount  of  lumber  agreed  on,  being  seven  hundred 
and  fifty  thousand  feet,  warranted  free  from  any  incumbrance 
and  against  any  adverse  claims,  and  sell  and  convey  to  D,  D* 
Merriam^  having  received  payment  in  full  for  the  same." 

Decisions  of  this  court  on  two  former  appeals  in  this  action 
will  be  found  reported  in  24  Wis,,  640-644,  and  29  id.,  593- 
599. 

The  evidence  on  the  second  trial  was  very  voluminous,  but 
no  part  of  it  need  be  stated  here.  Certain  portions  of  the 
judge's  charge  to  the  jury,  excepted  to  by  the  plaintiff,  are 
sufficiently  set  forth  in  the  opinion. 

Verdict  for  the  defendant.  A  motion  by  the  plaintiff  for  a 
new  trial,  based  on  the  judge's  minutes,  on  the  ground  that  the 
verdict  was  contrary  to  the  law  and  evidence,  was  heard  on  the 
8th  of  March,  and  was  denied.  Afterwards,  on  the  22d  of 
March,  plaintiff  filed  exceptions  to  the  charge  and  to  the  de- 
nial of  certain  instructions  asked  by  him;  and  he  appealed 
from  a  judgment  on  the  verdict. 
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H.  M.  Fmch^  for  the  appellant,  contended,  among  other 
things,  that  the  charge  of  the  court  was  erroneous,  1.  Be- 
cause the  word  "  lumber  "  in  the  contract  was  an  express  con- 
tract that  the  articles  delivered  should  be  merchantable.  Hen- 
BhoAJO  "6.  Rohins^  9  Met.,  83;  HastvagB  v.  Lovermg^  2  Pick., 
214;  Osgood  v.  Lewis,  2  Harris  &  Gill,  495;  R.  T.  cfe  Man. 
Co,  V.  Farqua/r,  8  Blackf.,  89;  Shepherd  v.  Kain,  5  Bam.  & 
Aid.,  240;  Bannerman  v.  White,  10  C.  B.,  N.  S.,  844;  Nichol 
V.  Godts,  10  Exch.,  191 ;  Chanter  v,  Hopkins,  4  M.  &  "W., 
401;  Joslmg  v.  Kingsford,  106  E.  C.  L.,  447;  3  Eawle,  23. 
2.  Because  the  judge  entirely  misstated  the  former  decision 
of  this  court,  which  was,  that,  under  the  contract,  if  the  lum- 
ber was  in  the  water  where  it  could  not  be  inspected,  that  fact 
of  itself  made  it  defendant's  duty  to  deliver  merchantable, 
lumber.  3.  Because  it  is  now  well  settled  thieit  an  express 
warranty  against  a  specified  defect  will  be  valid,  although  the 
purchaser  had  actual  knowledge  of  such  defect.  Pinney  v. 
Andrus,  41  Vt,  631;  Smith's  L.  C,  vol.  1,  part  I,  342. 

D.  S.  Of^dway,  for  respondent: 

We  admitted  at  the  trial  that,  upon  the  fact  that  the  lum- 
ber at  the  time  of  sale  was  in  the  water  where  it  could  not  be 
inspected,  there  was  an  implied  warranty  of  its  merchantable 
character,  as  this  court  had  already  decided;  but  we  contended 
and  introduced  proof  that  plaintiff  had  examined  the  lumber  and 
knew  all  about  its  quality  before  its  arrival  at  Quincy,  and 
agreed  to  receive  and  did  receive  it  as  it  was,  without  war- 
ranty. That  was  our  main  ground  of  defense;  the  question 
of  fact  was  fairly  submitted  to  the  jury;  and  if  our  position 
was  correct  in  law,  the  verdict  should  stand.  In  proof  of  its 
correctness  we  cite:  2  Story  on  Con.,  §  334  and  note  1;  Ben- 
jamin  on  Sales  (1st  Am.  ed.),  560  and  notes;  1  Parsons  on 
Con.  (5th  ed.),  584,  note  («);  Wright  v.  Hart,  18  Wend.,  456; 
Gardner  v,  Cfray,  4  Campb.,  144;  Whitefield  v.  McLeod,  2 
Bay,  380.  2.  The  exceptions  to  the  charge  were  made  too 
late.    Sec.  2,  ch.  194,  Laws  of  1874,  provides  that  exceptions 
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to  the  charge  may  be  taken  at  any  time  before  the  close  of  the 
trial  term,  and  may  be  incorporated  in  the  bill  of  exceptions, 
and  reviewed^  the  same  as  if  made  tefore  the  jury  retires. 
This  act,  obviously  unwise  and  tending  to  obstruct  the  course 
of  justice,  should  not  be  so  construed  as  to  accomplish  all  the 
mischief  possible;  and  the  clause  last  recited  should  not  be 
understood  as  referring  to  a  review  by  this  court  only,  but 
also  to  a  review  by  the  circuit  jud^e.  Exceptions  taken  before 
the  jury  retires  can  be  reviewed  by  the  circuit  judge  upon 
motion  for  a  new  trial,  and  are  ordinarily  so  reviewed.  "We 
insist  that  exceptions  taken  under  this  act  after  verdict  must 
be  made  before  the  argument  of  a  motion  for  a  new  trial, 
made  upon  the  minutes  of  the  court,  and  that  the  making  and 
arguing  of  such  a  motion  (as  in  this  case)  precludes  subsequent 
exceptions  to  the  charge,  being  an  implied  admission  that  no 
cause  of  complaint,  as  to  the  charge,  exists. 

[Counsel  on  both  sides  discussed  at  length  other  questions 
raised  by  the  record.] 

Cole,  J.  A  number  of  exceptions  were  taken  on  the  trial 
to  the  rulings  of  the  court  admitting  or  excluding  evidence. 
They  will  not  be  noticed,  for  the  reason  that  we  are  satisfied 
that  the  charge  of  the  court  was  calculated  to  prejudice  the 
plaintiif,  and  that  therefore  there  must  be  a  new  trial  on  that 
ground. 

Among  other  things  the  learned  circuit  judge  stated  in  sub- 
stance to  the  jury,  that  from  the  bill  of  sale  itself  the  law 
would  imply  a  warranty  that  the  lumber  should  be  of  a  mer- 
chantable quality  and  of  the  kind  set  forth  in  the  contract 
But  he  observed  that  the  supreme  court  had  said  upon  these 
important  questions  there  should  be  evidence  taken  to  find 
out  what  the  parties  meant  at  the  time  of  the  sale,  and  that 
he  left  it  to  the  jury  to  say  what  was  the  contract  with  refer- 
ence to  this  matter.  In  another  part  of  the  charge  the  circuit 
judge  further  stated  or  directed  the  jury,  that  if  they  should 
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find  from  the  evidence  that  the  defendant  did  warrant  or 
guaranty  the  quantity  to  be  750  M.  feet,  and  did  warrant  it  to 
be  of  good,  merchantable  quality,  free  from  culls,  and  should 
also  find  that  there  had  been  an  honest  measurement  of  the 
lumber,  and  it  fell  short,  then  the  plaintiff  was  entitled 
to  recover  for  the  shortage;  and  that  if  the  quality  was  not 
such  as  represented,  the  plaintiff  was  entitled  to  recover  what- 
ever would  be  a  proper  deduction  for  the  lumber  that  was  not 
merchantable;  that,  on  the  other  hand,  if  the  jury  should  find 
there  was  no  such  warranty  as  to  quality  and  as  to  amount, 
then  the  plaintiff  could  not  recover  for  the  shortage;  and  that  it 
was  a  question  for  them  to  decide  upon  the  evidence,  whether' 
there  were  any  such  representation  as  to  the  quality  and  quan- 
tity, and  whether  there  had  been  any  failure  in  the  quantity 
or  quality. 

The  natural  effect  of  this  charge  was,  that  the  defendant 
was  not  answerable  unless  he  expressly  warranted  the  lumber 
to  be  merchantable.  It  will  be  seen  that  the  court  submitted 
the  question  whether  there  were  any  representations  made  by 
the  defendant  in  regard  to  the  quality  of  the  lumber,  and  di- 
rected the  jury  that  if  they  should  find  that  such  representa- 
tions were  made,  then  the  plaintiff  would  be  entitled  to  recover 
whatever  would  be  a  proper  reduction  for  lumber  which  was 
not  merchantable.  It  is  obvious  that  under  this  charge  the 
jury  might  have  found  for  the  defendant  on  the  ground  that 
he  made  no  representations  as  to  quality  when  he  sold  the 
lumber.  Indeed,  the  charge  is  only  susceptible  of  the  con- 
struction that,  in  order  to  recover  for  a  defect  in  quality,  it 
was  essential  for  the  plaintiff  to  show  that  the  defendant  ex- 
pressly warranted  the  lumber  to  be  of  a  merchantable  quality. 
The  liability  of  the  defendant  is  clearly  placed  upon  that 
ground. 

The  circuit  court  seems  to  have  misapprehended  the  effect 
of  the  decisions  of  this  court  heretofore  made  in  the  cause. 
Wlien  the  case  was  first  here,  as  reported  in  24  Wis.,  640,  this 


Digitized-by  VjOOQIC 


JANUAET  TEEM,  1876.  683 

Merriam  vs.  Fidd. 

court;  held  that  as  the  bill  of  sale  contained  an  express  war- 
ranty of  title  and  against  incumbrances,  with  no  warranty  that 
the  lumber  was  merchantable,  the  presumption  was  that  the 
writing  expressed  the  whole  contract  as  to  express  warranties; 
and  that  the  plaintiff  could  not  show  that  the  vendor  at  the  time 
of  sale  represented  the  lumber  to  be  merchantable,  without  a 
violation  of  the  salutary  rule  against  varying  and  adding  to 
written  contracts  by  parol  evidence.  But  this  court  likewise 
held  that,  inasmuch  as  the  testimony  tended  to  show  that  the 
lumber,  when  the  bill  of  sale  was  executed,  was  in  rafts  in  the 
Mississippi  river  at  Quincy,  111.,  where  it  could  not  be  in- 
spected by  the  vendee,  if  the  sale  was  made  under  such  cir- 
cumstances, there  was  an  implied  warranty  that  the  lumber 
was  merchantable.  When  the  case  was  here  on  the  second 
appeal  (29  Wis.,  692),  Mr.  Justice  Lyon  properly  remarked, 
in  the  opinion  then  given,  that  this  proposition  was  res  adju- 
dicata  in  the  cause,  and  was  no  longer  open  for  controversy. 
It  seems  unnecessary  to  remark  upon  the  distinction  between 
a  warranty  of  quality  which  the  law  implies  in  case  of  a 
sale  of  lumber  situated  beyond  the  reach  of  the  vendee's  ex- 
amination and  inspection,  and  an  express  warranty  of  quality 
made  by  the  vendor.  The  two  things  are  confounded  in  the 
charge,  or  rather  the  court  ruled  that  the  defendant  was  not 
liable  unless  the  jury  found  that  he  made  representations  as 
to  quality  which  would  amount  to  an  express  warranty.  And 
consequently  there  was  manifest  error  in  the  court's  holding, 
as  it  did  hold,  that  if  the  lumber,"when  the  bill  of  sale  was  exe- 
cuted, was  in  the  water  where  it  could  not  be  inspected,  it  was  a 
question  for  the  jury  to  determine  from  the  evidence,  whether 
there  was  a  warranty  of  quality. 

Nor  is  it  any  answer  to  say  that  the  error  became  immate- 
rial because  it  appeared  that  the  plaintiff,  knowing  what  the 
lumber  was,  both  as  to  its  quality  and  quantity,  took  it  by 
agreement  as  it  was,  in  full  satisfaction  of  the  previous  con- 
tract.   It  would  be  improper  for  us  to  express  an  opinion  as 
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to  the  effect  of  the  evidence  upon  that  question;  and  we  shall 
refrain  from  doing  so,  except  to  remark  that  it  is  very  far 
from  being  of  so  satisfactory  a  character  as  to  render  the  error 
in  the  charge,  which  we  have  been  commenting  on,  immaterial 
or  harmless.  True,  in  immediate  connection  the  court  told 
the  jury  that  if  they  were  satisfied  from  the  evidence  that  the 
plaintiff  had  ample  opportunity  to  see  the  lumber  before  it 
was  rafted,  and  knew  its  quality,  had  examined  it  and  was 
able  to  judge  as  to  quantity  and  quality,  they  might  find 
that  he  purchased  the  lumber  knowing  what  it  was.  Assum- 
ing, as  we  may  for  the  argument,  but  not  deciding  the  point, 
that  there  was  evidence  suflScient  to  carry  that  question  to  the 
jury,  still  it  is  imposssble  to  tell  whether  the  jury  found  for 
the  defendant  upon  that  issue  or  because  there  was  no  expr^s 
warranty  of  quality  established  by  the  evidence. 

In  regard  to  the  claim  for  shortage,  but  an  observation  need 
be  made.  On  the  second  appeal,  this  court  held  the  contract 
ambiguous  as  to  quantity.  It  was  there  said,  whether  the  bill 
of  sale  called  for  750  M.  feet  of  lumber  absolutely,  or  whether 
it  was  agreed  between  the  parties  that  the  rafts  should  be  de- 
livered and  accepted  for  whatever  lumber  they  contained — no 
specified  quantity  being  fixed  or  contracted  for, — were  ques- 
tions for  the  jury  to  determine  from  all  the  facts  and  circum- 
stances. If  the  contract  was  for  the  sale  and  delivery  of  750 
M.  feet,  and  the  defendant  failed  to  deliver  the  entire  quan- 
tity, he  would  be  bound  to  make  good  the  shortage. 

In  this  case  the  exceptions  to  the  charge  of  the  court  are 
incorporated  in  the  bill  of  exceptions,  which  bears  date  March 
9,  1875;  but  the  exceptions  do  not  appear  to  have  been  filed 
until  March  22d,  after  a  motion  for  a  new  trial,  made  upon 
the  minutes  of  the  judge,  had  been  overruled.  The  counsel 
for  the  defendant  insists  that  the  exceptions  must  bo  disre- 
garded, because  too  late.  Sec.  2,  ch.  194,  Laws  of  1874,  pro- 
vides  that  in  actions  thereafter  tried,  either  party  may,  at  any 
time  before  the  close  of  the  term  of  court  at  which  the  action 
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is  tried,  except  to  any  part  of  the  judge^s  charge  to  the  jury, 
and  such  exceptions  may  be  incorporated  into  the  bill  of  ex- 
ceptions and  reviewed,  the  same  as  if  made  before  the  jury 
retires.  There  is  no  pretense  that  the  exceptions  in  the  pres- 
ent case  were  not  filed  before  the  close  of  the  term,  and  it  is 
stated  in  the  bill  of  exceptions  that  at  the  time  of  the  argu- 
ment of  the  motion  for  a  new  trial,  the  reporter's  minutes  of 
the  charge  had  not  been  written  out,  and  no  copy  was  in  the 
possession  of  the  attorney  of  the  plaintiff.  But  the  exceptions 
were  filed  in  time  to  enable  this  court  to  review  them.  This 
is  surely  so  if  any  effect  is  given  to  the  above  provision.  The 
practice  there  sanctioned  may  be  most  pernicious,  as  we  are 
inclined  to  think  it  is;  but  it  is  impossible  to  say  it  was  be- 
yond the  power  of  the  legislature  to  authorize  it. 

By  the  Court.  —  The  judgment  of    the  circuit  court  is 
reversed,  and  a  new  trial  ordered. 


Power  vs.  Rockwell. 


Judgment:  Pbesumption:  Costs.    (1,  4)  Presumptions  to  sustain  judg- 

tnentfor  costs ^  on  appeal. 
Justices'  CJourts.    (2,  3)  What  actions  cognizable  therein. 
DiscKETiONABT  C08T8:    (5)  In  circuH  court,  when  case  cognizable  hy  J,  P. 

When  verification  of  original  complaint  sufficient, 

1.  Where  an  appeal  from  a  judgment  brings  up  the  question  of  ooets  in  the 

trial  court,  and  there  is  no  bill  of  exceptions,  that  question  must  be  de- 
termined from  the  pleadings  and  verdict;  and  all  reasonable  preiiump- 
tions  wHl  be  made  to  sustain  the  judgment 

2.  In  an  action  in  the  circuit  court  merely  upon  a  quantum  meruiUimBCrnceB, 

where  the  damages  were  laid  above  the  jurisdiction  of  a  justice's  court, 
but  the  verdict  for  plaintiff  awarded  him  less  than  $50,  this  court  woold 
be  obliged  to  treat  the  controversy  as  one  cognizable  by  a  justice.    Duik' 
nmg  v,  Faulkner,  10  Wis.,  9H. 
8.  A  justice  cannot  take  jurisdiction  of  an  action  upon  an  express  contract  to 
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pay  a  certain  price  for  a  certain  amount  of  labor  and  materials,  by  com- 
putation exceeding  $600,  averred  to  be  wholly  unpaid.  19  Wis.,  193;  36 
id.,  605. 

4.  Where  a  complaint  joined  two  causes  of  action,  one  upon  a  quantum  mer- 
uit for  services,  and  the  other  upon  an  express  contract  such  as  is  above 
described,  and  the  answer,  after  a  general  denial,  pleaded  a  special  de- 
fense to  the  latter  count,  confessing  and  avoiding  such  express  contract, 
and  the  verdict  was  for  less  than  $50,  and  the  plaintiff  had  judgment 
for  full  costs:  Held,  that  the  judgment  will  not  be  reversed,  because  it 
does  not  appear  that  the  verdict  was  not  for  an  amount  found  due  plaint- 
iff on  such  express  contract ,  over  and  above  an  amount  forin^ch  defend- 
ant established  his  special  defense,  in  which  case  the  plaintiff  was  en- 
titled t^  his  costs. 

6.  Under  ch.  60  of  1862  (which  gives  discretion  to  the  circuit  courts  to  allow 
costs  upon  verified  complaints  in  cases  within  the  jurisdiction  of  a  justice, 
when  the  sum  demanded  shall  exceed  $100),  the  verification  of  the  orig- 
inal complaint  claiming  over  $100  is  sujfficient  for  the  discreticm  of  the 
circuit  court  to  rest  upon,  though  the  complaint  be  afterwards  amended 
in  some  particulars,  not  changing  the  cause  of  action  nor  reducing  the 
amount  claimed  below  $100. 

APPEAL  from  the  Circuit  Court  for  Milwaukee  County. 

The  complaint  in  this  action  contained  two  counts:  1.  For 
hauling  and  placing  upon  a  certain  lot  of  the  plaintiff  and  on 
streets  adjoining,  before  December  1,  1870,  1,889  yards  of 
earth  and  sand,  at  an  agreed  rate  of  thirty-five  cents  per  yard. 
It  is  alleged  that  this  was  done  at  defendant's  request;  that 
after  its  completion  he  promised  to  pay  for  the  work  at  the 
rate  aforesaid;  but  that  he  has  paid  no  part  of  the  price,  and 
is  indebted  to  plaintiff  for  such  filling,  in  the  full  sum  of 
$661.15,  with  interest  from  the  date  above  named.  2.  For 
labor  and  services  performed  for  defendant  at  his  request,  be- 
tween November  1  and  December  31,  1870,  by  plaintiff  as  real 
estate  broker,  in  examining,  appraising  and  inspecting  a  large 
number  of  lots  and  pieces  of  land  (which  are  particularly  de- 
scribed) in  the  city  of  Milwaukee,  negotiating  with  the  occu- 
pants thereof  and  other  persons,  etc.  It  is  alleged  that  these 
services  were  worth  $250,  which  became  due  December  1, 
1870.    It  appears  that  the  original  complaint  was  verified,  but 
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that  defendant  afterwards  filed  an  amended  complaint  above 
described,  which  was  not  verified. 

The  answer  contained  a  general  denial,  and  also  alleged  as  a 
defense  to  the  first  cause  of  action,  that  defendant's  agreement 
therein  averred  was  procured  solely  by  plaintiff's  false  and 
fraudulent  representations  that  the  city  authorities  had  duly 
ordered  said  lot  and  streets  to  be  filled;  that  defendant,  after 
the  work  was  commenced,  upon  discovering  that  such  repre- 
sentations were  false  and  fraudulent,  immediately  rescinded 
said  contract,  and  notified  plaintiff  of  its  rescission  and  of  the 
grounds  thereof;  and  that  plaintiff  admitted  that  said  repre- 
sentations were  false,  and  made  no  objection  to  such  rescission, 
and  soon  afterwards  took  up  and  hauled  away  from  said  streets 
and  lot  all  the  material  which  he  had  put  thereon  under  said 
contract,  appropriating  the  same  to  his  own  use. 

On  the  trial,  plaintiff  had  a  verdict  for  $25.  Afterwards  he 
moved  that  costs  be  allowed  him  in  the  action  to  the  amount 
of  $56.13,  including  $15  as  attorney's  fees.  Defendant 
objected  to  such  allowance,  claiming  that  the  action  was  one 
of  which  a  justice  of  the  peace  had  jurisdiction;  that  the  com- 
plaint was  unverified;  and  that  the  court  had  no  right  to  tax 
costs  in  plaintiff's  favor  in  such  a  case,  where  the  recovery 
was  less  than  $50.  •  The  objections  were  overruled,  the  plaint-  ^ 
iff 's  costs  taxed  at  the  sum  demanded  by  him,  and  judgment 
rendered  accordingly,  from  which  the  defendant  appealed. 

The  cause  was  submitted  on  briefs. 

Ma/rmer^  Smith  <&  Ordway^  for  respondent: 

1.  In  an  action  of  such  a  nature  that  a  justice  of  the  peace 
is  forbidden,  by  express  statute,  to  entertain  jurisdiction  of  it 
in  any  event  (such  as  those  mentioned  in  Tay.  Stats.,  1853,  § 
10),  the  plaintiff  on  his  recovery  is  entitled  to  costs.  Tay. 
Stats.,  1531,  §  54,  subd.  3.  Such  were  the  cases  of  Meoklem 
V.  Blaksy  22  Wis.,  495;  Faton  v.  Lyma/n,  30  id.,  41-46.  But 
in  a  case  of  a  class  not  so  inhibited,  and  which  may,  under 
some  circumstances,  be  brought  in  justice's  court,  plaintiff  is 
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entitled  to  costs  only  wlien  he  recovers  fifty  dollars  or  more. 
Laubenheimer  v.  Manny  19  Wis.,  579.  Costs  are  the  creature 
of  positive  statute,  and  we  do  not  understand  that  any  statute 
exists  here  giving  costs  in  such  an  action,  based  on  contract, 
where  the  recovery  is  less  than  $50,  The  statute  provides  that 
plaintiff  shall  have  costs  "  in  an  action  for  the  recovery  of 
money,"  where  he  shall  recover  $50  or  more.  Tay.  Stats., 
1531,  §  54,  subd.  4.  This  necessarily  implies  that  in  such  an  ac- 
tion where  the  recovery  is  less,  no  costs  shall  be  allowed;  though 
the  same  subdivision  makes  certain  exceptions  to  this  general 
rule,  which  are  not  applicable  here.  2.  The  complaint  here 
was  not  verified,  and  for  that  reason,  the  recovery  being  less 
than  $50,  no  costs  could  be  allowed.  In  the  circuit  court  the 
sum  recovered  fixes  the  rights  of  the  parties  as  to  costs. 
Dv/nnmg  v.  FaniUcner^  10  Wis.,  396. 

Wi/nfield  Smithy  for  respondent: 

1.  The  action  was  one  in  which  the  justice's  court  had  no 
jurisdiction  (Tay.  Stats.,  1352,  §  5,  subd.  1),  and  for  that  rea- 
son costs  were  allowable  for  plaintiff,  of  course.  Tay.  Stats., 
1531,  §  64,  subd.  3;  MiUett  v.  Hayford,  1  Wis.,  401.  2.  If 
the  action  was  within  the  jurisdiction  of  a  justice,  then  ch.  60, 
Laws  of  1862  (Tay.  Stats.,  1531,  §  55),  would  control  the  case, 
"  the  amount  claimed  by  plaintiff  in  his  complaint,  duly  veri- 
fied," exceeding  $100.  True,  the  amended  complaint  is  not 
verified;  but  the  original  complaint  embraces  all  the  substance 
of  the  causes  of  action  found  in  the  amended  complaint,  and 
is  verified;  and  that  brings  the  case  within  the  reason  and 
spirit  of  the  statute. 

Ryan,  C.  J.  There  is  no  bill  of  exceptions  in  this  case; 
and  we  must  determine  the  question  of  costs  from  the  plead- 
ings and  the  verdict. 

The  second  cause  of  action  is  upon  a  quomimm  meruit  for 
services.  If  the  recovery  of  $26  applied  to  that  count  of  the 
complaint  only,  we  should  be  obliged  to  hold  that  "  the  result 
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of  the  trial  shows  that  the  controversy  was  cognizable  by  a 
justice  of  the  peace."  Drmnmg  v.  Faulkner^  10  Wis.,  394.  In 
such  a  case,  it  is  only  the  ad  dammMm  which  takes  the  action 
out  of  the  jurisdiction  of  a  justice;  and  the  plaiutiff  proceeds 
in  the  circuit  court,  laying  his  damages  above,  tb^'^jurisdiction 
of  a  justice,  at  his  peril. 

But  the  first  cause  of  action  is  upon  express  contract  to  pay 
a  certain  price  for  a  certain  amount  of  labor  and  materials,  by 
computation  exceeding  $600,  averred  to  be  wholly  unpaid.  It 
is  very  certain  that  even  if  the  ad  da/rwrmm  were  laid  within 
his  jurisdiction,  a  justice  of  the  peace  could  not  take  jurisdic- 
tion of  an  action  on  the  contract  pleaded.  Felt  v.  Fdt^  19 
Wis.,  193;  Cooban  v.  Bryant,  36  id.,  605. 

It  is  very  true  that  in  pleading  such  a  contract,  the  plaintiff 
might  evade  the  jurisdiction  of  a  justice,  by  overstating  the 
amount  of  work  and  materials;  and  doing  so  would  be  at  his 
peril  of  costs.    But  that  is  not  the  presumption  here. 

The  defendant  pleaded  a  general  denial,  and  a  special  de- 
fense to  the  first  count,  confessing  and  avoiding  the  contract. 
Non  constat;  that  his  special  defense  was  not  established  as  to 
the  whole  amount  except  the  $25  recovered.  In  such  case, 
the  respondent  would  be  entitled  to  his  costs;  and  we  are  to 
make  all  reasonable  presumptions  hr  support  of  the  judgment. 
Van  PaUen  v.  Wilcox,  32  Wis.,  340. 

Ch.  60  of  1862  gives  discretion  to  the  circuit  courts  to  allow 
costs  upon  verified  complaints,  in  cases  within  the  jurisdiction 
of  a  justice,  where  the  sum  demanded  shltll  exceed  one  hun- 
dred dollars.  We  think  that  the  object  of  this  statute  must 
have  been  to  enable  the  circuit  court  to  award  costs,  in  proper 
cases,  to  plaintiffs  bringing  their  suitd  in'  good  faith  in  that 
court,  but  failing  to  recover  $60^    '  * 

That  being  so,  it  would  app^r  that  verification  of  the 
original  complaint  claiming  over '$100  is  sufiicient  for  the  dis- 
cretion of  the  circuit  court  to  reel  upon,  though  the  complaint 
be  afterwards  amended  in  some  particular,  not  changing  the 
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cause  of  action  or  reducing  the  amount  claimed  to  $100. 
And  this  record  suflSciently  shows  that  the  circuit  court  is  bet- 
ter able  than  this  court,  properly  to  dispose  of  questions  of 
costs,  in  such  cases,  whether  of  right  or  of  discretion. 

By  the  C<yurt. — The  judgment  of  the  court  below  is  af- 
firmed. 


Barbeb  vs.  Bukeyseb. 
Eqtrmr:  Laches.    When  rdirfmll  not  he  granted  agmnst  judgment  at  law. 

1.  Equity  wiU  relieve  against  an  inequitable  judgment  at  law,  where  the 

judgment  defendant  was  ignorant,  pending  the  legal  action,  of  the  facts 
showing  such  judgment  to  be  ccmtrary  to  equity;  or  they  could  not  have 
been  set  up  as  a  defense;  or  he  was  prevented  from  availing  himself  of 
them,  by  fraud,  acddent,  or  the  acts  of  the  adverse  party,  without  negli- 
gence or  faxli  on  his  own  part. 

2.  The  attorney  of  the  defendajit  in  a  legal  action  had  notice  that  the  action 

was  called  for  trial,  and  was  requested  by  an  officer  of  the  court  to  attend 
at  once  and  look  after  it,  and  neglected  to  appear  and  set  up  the  defense 
now  alleged.  Notice  of  \he  taxation  of  costs  and  of  the  entry  of  judge- 
ment was  served  on  said  attorney,  who  faaled  to  appear  at  the  taxation 
or  object  to  the  entry  of  judgment;  and  no  motion  was  made  to  vacate 
the  judgment  while  it  was  under  the  control  of  the  court.  During  the 
whole  time,  the  facts  now  reUed  upon  as  showing  a  defense  (if  they  ex- 
isted) were  well  known  to  said  defendant.  Reld^  that  by  reason  of  his 
laches,  equity  will  not  interfere  to  relievo  him  from  the  judgment. 

APPEAL  from  the  County  Court  of  Mihjowukee  County. 

Action  to  restrain  the  collection  of  a  judgment  at  law  pre- 
viously rendered  in  the  same  court  in  favor  of  the  present 
defendant,  Adoljph  RuheyseTj  against  Barber^  the  present 
plaintiif.  Barber  claimed,  among  other  things,  and  intro- 
duced evidence  to  show,  that  the  judgment  was  taken  in  viola- 
tion of  an  oral  agreement  between  the  attorneys  of  the  re- 
spective parties.  The  facts  found  by  the  court  are  substan- 
tially as  follows: 
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Two  actions  were  brought  successively,  in  justices'  courts, 
to  recover  possession  of  the  same  personal  property;  the  first 
an  action  by  Barber^  the  present  plaintiff,  against  one  Simon 
Rukeyser,  in  which  Barber  had  judgment  and  obtained  pos- 
session of  the  property;  the  second  an  action  by  Adolph  Rvr- 
Iceyser  against  Barber^  in  which  the  latter  again  had  judg- 
ment in  his  favor.  Both  of  these  cases  having  been  appealed 
to  the  county  court,  and  being  upon  the  calendar  of  that  court 
for  trial,  the  parties,  on  the  17th  of  September,  1873,  stipu- 
lated that  the  case  of  Adolph  Rukeyser  v.  Barber  should  be 
continued  until  Barber  v.  Simon  Rukeyser  was  disposed  of, 
"without  prejudice  to  the  right  of  appeal  in  both  cases;" 
and  it  was  accordingly  so  continued.  They  also  entered  into 
a  stipulation  in  each  of  said  cases,  as  to  the  facts  upon  which 
the  legal  rights  of  the  parties  in  respect  to  the  ownership  and 
possession  of  the  property  defended.  On  the  17th  of  Novem- 
ber following,  the  case  of  Barber  v.  Simon  Rukeyser  was 
tried,  and  judgment  rendered  therein  in  favor  of  Simon  Ru- 
keyser for  the  value  of  said  property  and  costs  of  the  action, 
the  defendant  therein  waiving  a  return  of  the  property  and 
damages  for  its  detention.  By  the  terms  of  said  judgment 
the  court  adjudged  that  Adolph  Rukeyser  was  the  the  owner 
of  the  property,  and  that  Simon  Rukeyser  was  loAJcfully  in 
possession  thereof  as  his  bailee  at  the  time  of  the  commence- 
ment of  said  action.  This  judgment  was  fully  paid  and  satis- 
fied on  the  tenth  of  January,  1874.  After  the  entry  of  said 
judgment,  to  wit,  on  the  20th  of  November,  1873,  the  case  of 
Adolph  Rukeyser  v.  Barber  was  noticed  for  trial  by  both 
parties  for  the  December  term  of  the  court,  but  was  not  tried 
at  that  term,  and  was  again  noticed  for  trial  by  both  parties, 
January  27,  1874,  for  the  following  March  term.  When  the 
cause  was  reached,  the  attorney  for  Adolph  Rukeyser  ap- 
pearing and  moving  said  cause,  the  court  sent  an  oflScer  to 
notify  Barber^s  attorney  that  said  cause  had  been  reached, 
and  request  him  to  come  at  once  and  attend  on  the  trial 
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thereof.  The  officer  returned,  and  informed  the  court  that  he 
had  notified  said  attorney,  "  and  was  informed  by  him  that  he 
would  attend  to  it.*'  After  waiting  a  sufficient  time,  the 
attorney  not  appearing,  the  court  proceeded  with  the  trial, 
and  a  judgment  was  rendered  in  favor  of  Adolph  Rvkeyser^ 
awarding  him  the  possession  of  the  property  or  the  value 
thereof  in  case  a  delivery  could  not  be  had,  with  damages  for 
its  detention,  and  costs,  making  an  aggregate  of  $323.68. 
Notice  of  the  findings,  entry  of  judgment  and  taxation  of 
costs  was  duly  served  upon  Barher^s  attorney,  who  did  not 
appear  at  or  object  to  the  taxation,  nor  file  exceptions  to  said 
findings,  nor  object  to  the  entry  of  judgment  in  the  action,  or 
to  the  judgment  until  after  execution  had  been  issued  and 
returned  unsatisfied,  and  proceedings  supplementary  com- 
menced. On  the  24th  of  April,  1874,  upon  an  affidavit  of 
said  attorney,  an  order  was  made  on  AdoVph  Rvkeyser  to 
show  cause  why  said  judgment  should  not  be  set  aside;  but 
at  the  May  term,  1874,  the  motion  to  set  aside  the  judgment 
was  withdrawn,  and  the  present  action  commenced.  On  the 
16th  of  September,  1874,  after  the  commencement  of  this 
action,  AdoVph  Rvkeyser  assigned  the  judgment  in  question, 
for  value,  to  his  attorney,  "with  authority  to  enforce*  in 
such  form  and  manner  as  he  deems  fit,  the  payment  thereof, 
in  his  name  or  otherwise,  but  at  his  own  cost  and  charge;  " 
and  said  attorney  agreed  in  writing,  if  the  judgment  were 
sustained  and  collected  for  the  full  amount,  to  account  to 
AdoVph  Rvkeyaer  for  $50  thereof,  "  as  his  share  and  portion, 
free  and  clear  of  any  costs  or  charges "  on  account  of  the 
services  of  such  attorney  in  that  action  or  in  the  present 
action  to  vacate  such  judgment  After  this  assignment  had 
been  filed  and  entered  in  the  office  of  the  clerk  of  the  court, 
to  wit,  on  the  13th  of  October,  1874,  AdoVph  Rvkeyaer  exe- 
cuted and  delivered  to  Barber  a  satisfaction  of  such  judgment, 
in  the  usual  form. 
The  court  further  found  that  "  all  negotiations  with  refer- 
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ence  to  the  said  cause  were  had  before  said  stipulations  were 
reduced  to  writing,"  and  after  that  time  no  agreement,  verbal 
or  otherwise,  was  had  between  the  attorneys  of  the  parties 
with  reference  to  said  causes  or  the  disposition  that  should  be 
made  of  them. 

Upon  these  facts,  the  court  held  that  the  recovery  of  said 
judgment  in  favor  of  Simon  Rukeyser  in  the  first  mentioned 
action  would  have  been  a  perfect  defense  in  the  action  of 
Adoljph  Rukeyser  v.  Ba/rher^  if  such  defense  had  been  duly 
interposed;  that  the  judgment  against  Barber  in  the  last 
named  action  had  been  obtained  without  any  fraud  prac- 
ticed upon  him  or  any  undue  advantage  taken  of  him  in  the 
trial  of  the  action,  and  after  he  had  had  a  full  opportunity  to 
defend;  that  the  assignment  of  such  judgment,  as  above  de- 
scribed, was  not  champertous,  and  the  subsequent  satis&ction 
thereof  by  Adolph  Rvkeyser  was  void  as  against  the  assignee; 
and  that  equity  would  not  relieve  against  the  judgment. 

The  defendant  had  judgment  accordingly.  The  plaintiif 
filed  exceptions  to  the  findings  of  fact  and  conclusions  of  law, 
and  appealed  from  the  judgment. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
Courtland  P.  Larkin  {Rogers  <&  HoveTy  of  counsel),  in 
which  it  was  argued,  1.  That  the  doctrine  that  a  party  is 
estopped  by  the  record  where  he  has  neglected  to  make  his 
defense,  does  not  apply  to  a  case  like  this;  that  the  guilty 
knowledge  with  which  the  judgment  was  entered,  estops  the 
other  party  from  insisting  upon  it;  and  that,  the  whole  trans- 
action being  fraudulent  and  against  conscience,  equity  will 
relieve  against  the  judgment.  22  Wis.,  319.  2.  That  even 
assuming  that  there  was  no  intention  of  fraud,  and  that  no 
verbal  contract  or  stipulation  was  ever  in  fact  made  for  a  dis- 
continuance of  the  second  action,  still  there  can  be  no  doubt 
that  Barher  and  his  attorney  both  'understood  that  such  a 
stipulation  had  heen  made;  that  the  payment  by  Barber  of 
the  first  judgment,  imder  the  advice  of  his  attorney  in  pur- 
VoL.  XXXIX.  — 38 
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Buance  of  the  agreement  as  he  understood  it,  shows  tliat  the 
attorney  acted  in  good  faith,  and  that  the  judgment  was  en- 
tered through  an  excusable  mistake  on  his  part;  and  such 
judgment,  having  no  just  claim  to  support  it,  will  be  relieved 
against  in  equity.  6  Wis.,  439;  7  id.,  642,  607;  11  id.,  889; 
12  id.,  81.  3.  That  there  was  at  least  no  ground  whatever  for 
imputing  any  negligence  or  default  to  Barher  himself,  through 
which  his  defense  had  been  lost,  as  he  had  employed  an  attor- 
ney in  regular  practice  to  attend  to  the  case  in  all  its  stages, 
had  given  it  a  large  degree  of  personal  attention,  and  had 
finally  relied  upon  what  he  understood  to  be  a  settlement,  by 
which  the  claim  was  paid  in  full;  and  the  case  is  therefore 
plainly  within  the  doctrine  of  Hud>8chman  v.  Baker ^  7  Wis., 
642. 

J.  V.  F.  PlaUo^  for  respondent,  contended,  1.  That  chan- 
cery will  relieve  against  a  judgment  at  law,  on  the  ground  of 
its  being  contrary  to  equity,  only  where  it  appears  that  "the 
defendant  in  the  judgment  was  ignorant  of  the  fact  in  ques- 
tion, pending  the  suit,  or  it  could  not  have  been  received  as  a 
defense,  or  he  was  prevented  from  availing  himself  of  the  de- 
fense by  fraud  or  accident  or  the  acts  of  the  opposite  party, 
unmixed  with  negligence  or  fault  on  his  part "  {Stowell  v. 
Fldredj  26  Wis.,  507;  MerriUv.  Baldwin,  6  id.,  439;  Wrig/U 
V.  Edton,  7  id.,  595);  and  that  this  case  was  not  within  the 
rule.  2.  That  the  case  of  Rukeyser  v.  Barber  was  on  the 
calendar  for  trial  for  at  least  three  terms  before  disposed  of, 
yet  it  does  not  appear  that  the  defense  of  a  former  recovery 
and  judgment  for  the  same  cause  was  ever  set  up  in  that  ac- 
tion. 3.  That  after  the  judgment  in  that  action  was  entered, 
Barber  had  a  remedy  at  law  by  moving  in  the  case  to  open 
the  judgment,  obtaining  leave  to  set  up  the  matter  now  relied 
on,  and  having  Simon  Rukeyser  brought  in  as  a  defendant,  so 
as  to  conclude  all  parties  (1  Barb.  Ch.  Fr.,  619:  2  Faige,  26; 
1  Clarke  Ch.,  307,  309;  17  Ma«s.,  394;  14  Wis.,  26,  96;  19 
id.,  597;  21  id.,  387;  20  id.,  311;  22  id.,  311;  id.,  482;  24  id., 
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38);  and  where  there  is  an  adequate  remedy  at  law,  a  com- 
plaint in  equity  will  be  dismissed.  6  Wis.,  397;  20  id.,  689; 
26  id.,  570. 

Cole,  J.  The  facts  in  this  case,  as  proven  on  the  trial  and 
found  by  the  court  below,  furnish  no  sufficient  ground  for 
granting  the  relief  demanded  in  the  oomplamt.  In  StoweU 
V.  Eldredj  26  Wis.,  604,  this  court  said  that  the  rule  was  well 
settled  that  a  court  of  chancery  would  relieve  against  a  judg- 
ment at  law  on  the  ground  of  its  being  contrary  to  equity, 
when  the  defendant  in  the  judgment  was  ignorant  of  the  fact 
in  question  pending  the  suit,  or  it  could  not  have  been  re- 
ceived as  a  defense,  or  when  he  was  prevented  from  availing 
himself  of  the  defense  by  fraud  or  accident,  or  the  acts  of  the 
opposite  party,  unmixed  with  negligence  or  fault  on  his  part. 
The  ground  for  impeaching  the  judgment  in  this  case  is,  that 
it  is  inequitable  and  unjust,  and  was  in  violation  of  a  verbal 
stipulation  between  the  attorneys,  that,  in  the  event  the  action 
of  the  plaintiff  against  Simon  Rukeyser  was  decided  in  favor 
of  the  defendant  in  that  action,  then  the  suit  in  which  the 
judgment  sought  to  be  enjoined  was  obtained,  should  be  dis- 
continued. There  is  great  conflict  in  the  evidence  whether 
any  such  verbal  stipulation  was  entered  into,  and  the  court 
found  that  there  was  not.  But,  assuming  the  fact  to  be  other- 
wise, yet  the  plaintiff  has  been  guilty  of  such  gross  laches  as 
must  preclude  him  from  asking  relief  against  the  judgment. 

It  appears  that  the  attorney  of  the  plaintiff  had  notice  that 
the  case  of  Adolph  RvJceyaer  was  called  for  trial,  and  he  was 
i^equested  by  an  officer  of  court  to  attend  at  once  and  look 
after  it.  He  neglected  to  appear  and  set  up  the  defense  that 
by  the  stipulation,  or  in  consequence  of  the  payment  of  the 
judgment  in  the  Simon  Rukeyser  case,  this  cause  was  to  be 
discontinued.  Furthermore,  notice  of  the  taxation  of  costs 
and  of  the  entry  of  judgment  was  served  upon  the  attorney  of 
the  present  plaintiff,  and  such  attorney  failed  to  appear  at  the 
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taxation  or  object  to  the  entry  of  jadgment.  No  attempt  was 
made,  by  motion,  to  vacate  the  judgment  within  the  term  at 
which  it  was  rendered,  or  while  it  was  nnder  the  control  of 
the  court,  upon  any  ground  upon  which  it  is  now  sought  to 
impeach  it.  All  the  facts  then  existed,  within  the  knowledge 
of  the  party,  affecting  the  justness  and  integrity  of  the  judg- 
ment. When  a  party  is  in  possession  of  all  the  facts  consti- 
tuting  his  defense,  has  an  ample  opportunity  to  avail  himself 
of  them,  but  absolutely  neglects  to  do  so  while  relief  in  the 
action  itself  is  within  the  readi  of  the  court,  he  must  abide 
the  consequences.  ^^  Equity  always  discountenances  laches." 
1  Story's  Eq.  Jur.,  §  64  a. 

By  the  CovH. — The  judgment  of  the  county  court  is  af- 
firmed. 


The  State  ex  rel.  Posey  vs.  The  Supeevisors  of  Ckawford 

County. 

CoKSisvcTiOK  of  Official  Rbcobdb.  (1)  Qtneral  rule  of  eanstructian. 
Presumption  as  to  records ^  where  authority  appears.  (2)  Effect  of  reso- 
lution that  a  certain  order  he  entered  on  the  journal,  (3)  Record  as  to 
presence  and  votes  of  meniberSf  construed. 

1.  In  passing  judidally  upon  official  records,  where  authority  appears  or  is 

implied  by  law,  they  will  be  constmed  according  to  their  intent,  and  it 
will  be  assumed  that  the  proceedings  were  righUy  had,  in  the  absence  of 
all  suggestion  in  the  record  to  the  contrary. 

2.  Where  a  board  of  supervisors  resolved  that  an  <«der  be  entered  cm  its 

journal  purporting  that  the  boazd  ordered  and  determined  **  as  follows:** 
Held,  that  the  board,  ipso  facto,  ordered  and  determined  what  followed. 

3.  The  record  of  the  proceedings  of  such  a  board  contains  this  entry,  as  of  a 

specified  date:  ''Board  met  pursuant  to  adijoununent  Roll  called  by 
deik.  Members  all  present;  **  and  then  states  that  a  certain  resolution 
was  offered  by  a  person  named,  and  was  passed,  "  all  members  Toting  in 
the  affirmative  but  one.'*  Held,  that  this  record  imports  that  tiie  vote 
was  by  a  full  board,  all  the  members  except  one  voting  for  the  resolution; 
and  the  court  cannot  intend  facts  inconsistent  with  it  for  the  purpose  of 
making  it -bad. 
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APPEAL  from  the  Circuit  Court  for  Crawford  County. 

On  the  relator's  petition,  said  circuit  court  made  an  order 
requiring  the  Boa/rd  of  Sujperviaors  of  Crawford  County  to 
show  cause  why  a  peremptory  writ  of  nvandamAia  should  not 
issue  against  them,  requiring  them  to  admit  the  relator  as  a 
member  of  said  board,  and  permit  him  to  participate  in  its 
proceedings.  The  ground  upon  which  the  relator  prayed  for 
the  writ  was,  that  at  the  annual  town  meeting  of  the  town  of 
Union  in  said  county,  held  on  the  6th  of  April,  1875,  he  was 
duly  elected  chairman  of  the  board  of  supervisors  of  said 
town;  that  he  had  duly  qualified  as  such  chairman;  that  as 
such  he  was  by  law  a  member  of  the  county  board  of  super- 
visors; and  that  the  board,  at  its  next  meeting  thereafter,  re- 
fused to  recognize  him  as  such.  The  respondents  made  return 
to  the  order,  in  substance,  that  the  town  of  Union  had  been 
vacated  and  annexed  to  the  town  of  Marietta  by  an  order  of 
the  county  board  of  supervisors  duly  made  and  entered  on  the 
19th  of  September,  1874,  and  duly  published;  and  that  it  had 
ever  since  remained  a  part  of  the  said  town  of  Marietta. 

The  only  question  presented  by  the  record  is  as  to  the  legal 
construction  of  the  record  of  certain  proceedings  of  said  board 
of  county  supervisors,  of  which  a  certified  copy  was  put  in 
evidence,  as  follows:  "  Copy  of  the  proceedings  of  the  county 
board  of  supervisors  of  Crawford  county,  at  the  annual  ses- 
sion, November,  1874.    Proceedings  of  November  19. 

"Nov.  19. — Afternoon  session.  —  Board  met  pursuant  to 
adjournment;  roll  called  by  clerk;  members  all  present.  Mr. 
Folsom  oflfered  the  following  resolution  in  relation  to  the  an- 
nexation of  the  towns  of  Union  and  Marietta,  which  was 
passed,  all  members  voting  in  the  affirmative  but  one. 

"  Resolved^  That  the  resolution  adopted  by  this  board  Nov. 
17, 1874,  consolidating  the  towns  of  Union  and  Marietta,  be- 
ing informal  and  not  in  the  form  required  by  the  statute,  be 
expunged  from  the  journal,  and  the  following  order  be  spread 
on  the  journal  at  length: 
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"^The  board  of  supervisors  of  the  county  of  Crawford  do 
order  and  determine  as  follows: 

^^^1.  That  the  town  of  Union  in  said  county  be,  and  the 
same  is  hereby,  vacated. 

"*2.  That  all  that  part  of  the  territory  of  the  county  of 
Crawford  heretofore  and  now  comprising  the  town  of  Union 
be  and  the  same  is  hereby  attach^  to,  and  shall  hereafter 
be  attached  to  and  made  a  part  of  the  town  of  Marietta,  in 
said  county,  for  all  political  purposes  whatever. 

" '  3.  All  the  books,  papers  and.  property  heretofore  belong- 
ing to  the  town  of  Union,  shall  hereafter  belong  to  and  be 
delivered  over  to  the  town  of  Marietta. 

« <  4.  All  moneys,  orders  and  vouchers  in  the  hands  of  or 
under  the  control  of  the  town  treasurer  of  the  town  of  Union, 
shall  be  delivered  over  by  the  treasurer  of  said  town  to  the 
treasurer  of  the  town  of  Marietta. 

" '  5.  That  the  next  town  meeting  of  the  said  town  of  Mari- 
etta be  held  at  Millet's  school  house,  in  said  town. 

^^  ^  6.  That  this  order  shall  take  effect  and  be  in  force  from 
and  after  the  first  Monday  in  April,  A.  D.  1875. 

" '  7.  That  this  order  be  published  in  the  Courier  and  Prai- 
rie du  Chien  Union. 

" '  Done  at  Prairie  du  Chien  by  the  county  board,  this  19th 
day  of  November,  1874.' " 

The  court  held  that  the  town  of  Union  had  been  vacated  by 
the  proceedings  above  recited,  and  rendered  judgment  against 
the  relator,  from  which  he  appealed.* 

The  cause*  was  submitted  on  briefs. 

Thomas  db  Webster^  for  appellant: 

1.  The  adoption  of  a  resolution  to  spread  on  the  journal  of 
the  board  an  order  to  vacate  a  town  does  not  adopt  the  order, 
but  merely  authorizes  it  to  be  spread  upon  the  journal.    Tlie 

*Subd.  1,  sec.  28,  ch,  13,  R.  S.,  piovides  that  *'  no  town  shall  be  vacated 
unless  a  mtgority  of  the  votes  oE  all  the  membexs  of  the  board  shall  so 
dedde.*' 
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vote  is  upon  the  resolution,  and  not  upon  the  order.  When 
an  act  or  order  is  proposed  to  a  legislative  body,  about  which 
there  is  a  difference  of  opinion,  it  is  very  common  to  have  it 
spread  upon  the  journal,  so  that  all  may  see  it  and  have  a  bet- 
ter opportunity  to  consider  it;  and  a  vote  for  that  purpose  is 
not  construed  as  one  for  the  adoption  of  the  act  or  order.  2. 
The  record  does  not  show  that  all  the  members  of  the  board 
were  present  at  the  time  of  thepasscige  of  the  resolution^  nor 
that  a  majority  of  all  the  members  of  the  hoard  voted  in  its  favor. 
The  calling  and  recording  of  the  names  and  votes  of  themem- 
ba*s  would  show  that  fact,  if  it  were  a  fact.  The  statement 
made  in  the  record  here  is  a  mere  statement  of  the  opinion  of 
the  clerk.  If  all  the  members  of  the  board  were  present  at 
the  opening  of  the  afternoon  session,  some  of  them  may  have 
been  out  of  the  room  when  the  vote  was  taken,  and  only  a 
majority  of  those  then  present  may  have  voted  in  the  affirma- 
tive. 

George  C.  HazeUon^  for  respondent: 

The  order  vacating  the  town  of  Union  being  in  due  form  of 
law,  and  being  a  material  part  of  the  resolution  adopted,  the 
passage  of  the  resolution  by  the  votes  of  a  majority  of  aU  the 
members  of  the  board,  carried  with  it  the  order.  The  act  of 
the  board  being  one  of  a  legislative  character,  aU  presumptions 
are  to  be  indulged  in  favor  of  its  regularity;  and  those  who 
would  impeach  it  have  the  burden  of  disproving  a  compliance 
with  the  conditions  imposed  by  law  upon  the  exercise  of  the 
power.  In  this  case  no  such  proof  is  attempted.  The  People 
V.  Ca/rpenter^  24  N.  Y.,  87.  The  maxim  of  the  common  law 
applies  to  the  case:  ^^  Omma  prcesum/unter  solenrdter  esse 
actaP    Broom's  Leg.  Max.,  729. 

Ryan,  C.  J.  There  is  an  inherent  infirmity  in  the  use  of 
language;  and  therefore  it  is  judicial  duty  to  give  it  construc- 
tion, ut  res  magis  valeat  quampereat.  The  records  of  official 
action  are  subject  to  this  common  infirmity;  and  therefore  in 
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passing  judicially  upon  them,  when  authority  appears  or  is 
implied  by  law,  omnia  prcesurminter  rite  acta^  donee  prohetv/r 
in  contrarium.  We  must  construe  these  proceedings  accord- 
ing to  their  intent,  and  assume  that  they  were  rightfully  had, 
in  the  absence  of  all  suggestion  in  the  record  to  the  contrary. 

When  a  public  body  resolves  that  an  order  purporting  to 
be  its  own,  and  within  its  authority,  shall  be  spread  upon  its 
journal,  without  limitation  or  qualification,  it  must  be  held  to 
adopt  the  order.  When  the  board  of  supervisors  resolved  that 
an  order  be  entered  in  its  journal,  purporting  that  the  board 
ordered  and  determined  as  follows,  it  ipso  facto  ordered  and 
determined  what  followed.  And  when  it  appears  in  the  record 
of  the  proceedings  that  there  were  "  members  all  present," 
and  that  the  resolution  passed,  "  all  members  voting  in  the 
afllrmative  but  one,"  the  record  imports  that  the  vote  was  by 
a  full  board,  all  the  members  excepting  one  voting  for  the 
resolution.  "  Every  string  ought  to  give  his  sound."  3  Buls., 
103.  That  is  the  record;  "  and  the  court  cannot  intend  facts 
inconsistent  with  it,  for  the  purpose  of  making  it  bad."  1 
Dougl.,  159. 

By  the  Court,  —  The  judgment  of  the  court  below  is  af- 
firmed. 


The  Ph<enix  Lead  Mining  &  Smelting  CoMPAinr  vs.  Syd- 
nor and  others. 

Bettebmbnt  Act.  (1)  Applicable  to  recovery  of  undivided  itUerest.  (2) 
Remedy  by  independent  action,  under  sec,  33.  (3)  Proceeding  m  ^eet-- 
ment  suit  must  be  commenced  before  judgment. 

1.  Sees.  80-33,  ch.  141,  R.  S.,  authorizing  defendants  in  Q*ectment,  in  certain 
cases,  to  recover  the  value  of  their  permanent  improTements  on  the  land, 
apply  to  an  action  in  which  the  jdaintiff  recovers  an  undivided  interest 
afl  cotenant  of  the  defendant;  and  in  such  cases  the  court  may  iqyportaon 
the  expense  of  the  improvements  according  to  the  respective  inierestiP 
of  the  parties. 
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2.  Where  an  ^ectment  defendant  has  a  yalid  daim  for  improvements  under 
sec,  33  of  said  chapter,  his  lien  for  their  value  may  be  enforced  in  an  in- 
dependent action,  so  long  as  the  statate  of  limitations  has  not  ran  against 
it,  and  the  property  is  owned  by  the  qectment  fdaintiff. 

8.  But  where  it  is  sought  to  enforce  such  a  daim  under  said  section  S3,  in  the 
ejectment  suit,  the  proceedings  for  that  purpose  must  be  taken  after  ver- 
dict and  btfore  judgment,  in  analogy  to  the  rule  in  cases  under  sees.  SO-32, 
as  established  in  ScoU  v,  Reese^  38  Wis.,  636. 


APPEAL  from  the  Circuit  Court  for  Za  Fayette  County. 

In  January,  1867,  Sydnor  and  others  (the  defendants  in 
this  proceeding)  commenced  an  action  of  ejectment  in  said 
circuit  court  against  the  Pho&nix  Lead  Mining  cfe  Smelting 
Comjpany  and  another,  to  recover  possession  of  an  undivided 
one-sixth  of  certain  land;  the  title  to  the  remaining  undi- 
vided five-sixths  of  the  land  being  admitted  to  be  in  the  de- 
fendants to  that  action.  The  action  was  tried  at  the  June 
term,  1870;  the  plaintiffs  therein  had  a  verdict;  a  motion 
made  for  a  new  trial  on  the  ground  of  alleged  errors,  was  de- 
nied; and  a  judgment  for  the  plaintiffs  was  subsequently  en- 
tered as  of  the  said  term. 

An  appeal  was  taken  to  this  court,  where  the  judgment  was 
affirmed  in  December,  1871.  28  Wis.,  226.  After  the  cause 
had  been  remitted,  viz.,  on  the  1st  of  July,  1872,  the  circuit 
court,  on  motion  of  the  defendants  therein,  made  an  order 
vacating  its  former  judgment,  and  granting  a  new  trial,  which 
defendants  claimed  as  of  right  under  the  statute;  but  the  or- 
der was  reversed  by  this  court  on  appeal.  32  Wis.,  406.  The 
cause  was  again  remitted  to  the  circuit  court  in  May,  1873; 
and  at  the  following  June  term  the  Phcenix  Lead  Mining  <& 
Smelting  CompanA/  moved  for  a  new  trial  on  the  ground  of 
newly  discovered  evidence,  which  motion  was  denied  on  the 
12th  of  July,  1873. 

The  defendants  in  the  ejectment  suit  then  filed  a  claim  for 
valuable  and  permanent  improvements  made  by  the  defendant 
company  upon  the  land  in  controversy,  and  demanded  that  an 
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issue  be  made  up  for  the  purpose  of  ascertaining  the  value  of 
such  improvements. 

It  was  stated  in  this  claim  that  the  defendant  company 
claimed  title  to  said  land  under  a  warranty  deed  dated  No- 
vember 24, 1864,  from  Caroline  F.  Strong  and  her  husband, 
Moses  M.  Strong;  that  said  Caroline  F.  Strong  claimed  title 
under  a  deed  to  her  dated  September  15, 1862,  from  William 
T.  Henry  and  wife;  tliat  said  Henry  claimed  title  under  a 
deed  to  him  dated  September  12,  1862,  from  the  sheriff  of  La 
Fayette  county,  upon  an  execution  issued  out  of  said  court 
against  the  property  of  the  Western  Wisconsin  Mining  Com- 
pany; that  said  last  mentioned  company  claimed  title  under 
a  warranty  deed  to  it,  dated  June  19,  1854,  from  Moses  M. 
Strong  and  wife,  and  also  under  a  deed  executed  on  the  5th  of 
March,  1856,  to  said  Strong  by  Henry  H.  Ensign,  clerk  of  the 
board  of  supervisors  of  La  Fayette  county,  said  Ensign  then 
and  there  being  an  oflScer  authorized  by  the  laws  of  this  state 
to  execute  the  same,  on  account  of  certain  sales  of  said  land 
in  the  years  1847-8-9  and  1850,  for  the  payment  of  taxes, 
which  title,  so  conveyed  by  the  deed  of  said  Ensign,  said 
Western  Wisconsin  Mining  Company  claimed  to  have  enured 
to  it.  It  was  further  stated  that  the  ejectment  plaintiffs 
claimed  title  from  another  source  than  that  above  described. 

A  copy  of  this  claim  was  served  upon  the  plaintiffs  in  eject- 
ment, with  an  order  requiring  them  to  show  cause  why  such 
issue  should  not  be  made  up.  The  plaintiffs  in  ejectment, 
claiming  to  appear  specially  for  that  purpose  only,  alleged  for 
cause,  inter  alia:  1.  That  the  court  had  no  longer  jurisdic- 
tion of  the  subject  matter  or  of  the  persons  of  the  plaintiffs, 
to  try  the  matters  set  forth  in  said  order.  2.  That  defendants 
were  at  the  time  of  making  the  alleged  improvements,  and 
still  continued  to  be,  cotenants  with  the  plaintiffs  of  the  prem- 
ises, whereof  an  undivided  one-sixth  had  been  recovered  by 
said  plaintiffs;  and  that  it  did  not  appear,  and  was  not  true, 
that  during  the  time  in  which  said  improvements  were  made 
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the  defendants  were  in  possession  of  the  property  in  dispute 
(icheraely  to  the  plaintifts,  or  that  they  were  in  possession  at 
all.  3.  That  said  claim  did  not  show,  and  it  was  not  tme, 
that  at  the  time  said  improvements  were  made,  the  defendants, 
or  those  nnder  whom  they  claim,  were  in  possession  clai/ming 
title  v/nder  any  tax  deed  or  other  instrament  mentioned  in 
sec.  30,  ch.  141,  R.  S.  Afterwards,  on  September  24, 1873, 
the  court  made  an  order  directing  the  impaneling  of  a  jury 
at  its  next  term  to  try  the  issue  between  the  said  Phwnia 
Lead  Mining  (6  Smelting  Company  as  plaintiff  and  said 
Sydnor  a/nd  others  as  defendants,  as  to  the  making  of 
the  alleged  improvements  in  good  fetith  upon  the  said  land 
by  said  company  or  its  grantors,  and  as  to  the  value 
of  such  improvements.  By  subsequent  orders,  the  par- 
ties to  such  issue  were  twice  permitted  to  file  amended 
pleadings;  and  the  second  amended  complaint  stated,  in- 
ter aliay  that  the  Zead  Mining  db  Smelting  Company 
claimed  under  the  above  mentioned  warranty  deed  of  No-- 
vember  24,  1864,  from  Caroline  F.  Strong  and  her  hus- 
band, Moses  M.  Strong,  and  that  the  ^^  source  and  chain  of 
the  title  of  said  Caroline  F.  Strong  "  to  the  undivided  inter- 
est in  controversy  was,  (1)  A  deed  of  said  undivided  interest 
from  one  HoUister  to  Moses  M.  Strong,  dated  April  25, 1864, 
executed  and  received  in  good  ftuth,  for  full  value.  It  is  al- 
leged further  that  Moses  M.  Strong,  on  said  26th  of  April, 
1864,  was  seized  of  the  undisputed  title  in  fee  of  the  remain- 
ing imdivided  five-sixths  of  the  land  described.  (2)  A  deed 
from  Moses  M.  Strong  and  wife  to  the  Western  Wisconsin 
Mining  Company,  dated  June  19, 1854,  of  the  whole  of  said 
land.  (3)  A  deed,  dated  September  12,  1862,  conveying  to 
W.  T.  Henry  the  title  of  the  Western  Wisconsin  Mining 
Company  to  the  whole  of  said  land,  executed  by  the  sheriff  of 
La  Fayette  county  in  pursuance  of  a  sale  upon  execution 
against  the  property  of  said  mining  company.  The  defend- 
ants demurred  to  this  complaint,  on  the  grounds,  among  oth- 
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ers,  that  the  court  had  no  jurisdiction  of  the  persons  of  these 
defendants,  or  either  of  them,  or  of  the  subject  of  the  action; 
and  that  the  complaint  did  not  state  a  cause  of  action.  From 
an  order  overruling  their  demurrer,  the  defendants  in  this  pro- 
ceeding appealed. 

The  cause  was  first  argued  at  the  August  term,  1875. 

S.  U.  Finney^  for  the  appellant,  contended,  1.  That  when 
the  claim  for  improvements  was  filed,  the  court  had  lost  all 
power  over  the  judgment,  to  change  it  in  any  respect,  or  to 
recall  the  parties  for  the  purpose  of  further  litigation  in  that 
action.  Thomas  v.  Bewej/j  36  Wis.,  328.  2.  That  the  effect 
of  the  decision  above  cited  could  not  be  evaded  by  urging  the 
claim  as  one  made  under  sec  83,  ch.  141,  R.  S.,  instead  of  the 
three  preceding  sections;  that  the  original  claim  was  obvi- 
ously made  under  sees.  30-32,  and  the  second  amended  claim, 
proposed  after  the  decision  of  Thomas  v.  Rewey^  was  a  lame 
attempt  to  bring  the  case  under  sec.  33;  that  the  order  direct- 
ing the  issue  to  be  made  up  was  made  under  sec  31,  and  had 
never  been  amended  or  changed;  and  that  this  order  gave  to 
the  proceeding  its  whole  vitality,  and  determined  its  charac- 
ter. 3.  That  the  remedy  provided  by  sec  33  is  entirely  inap- 
plicable to  the  case  of  an  ejectment  defendant  daiming  under 
deeds  of  such  a  character  that  they  entitle  him  to  the  relief 
provided  in  sees.  30-32.  4.  That  it  is  plain  from  the  record 
that  the  Phosnix  Lead  Mining  <&  Smelting  Compwny  claims 
under  a  tax  deed,  and  also  under  a  sheriff's  deed  on  execution 
sale,  and  that  the  latter,  especially,  is  an  essential  link  in  its 
chain  of  title,  without  which  it  has  not  color  of  title;  and  that 
its  remedy,  therefore,  was  under  sees.  30-32.  5.  That  even  if 
the  company  had  a  remedy  under  sec  33,  the  demurrer  should 
have  been  sustained,  because,  (1)  If  that  section  contemplates 
a  proceeding  in  the  ejectment  suit,  such  a  proceeding  is  too 
late  after  the  court  has  lost  control  of  the  judgment  in  that 
suit.  The  reasoning  of  Thomas  v.  Rewey  is  entirely  applica- 
ble to  such  a  proceeding.    (2)  The  remedy  given  by  sec  33  is 
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really  a  separate  auction.  The  provisions  of  that  section  are 
too  meager  to  enable  the  court  to  give  a  remedy  supplemental 
to  verdict  in  the  same  action.  6.  That  when  the  order  of 
the  circuit  court  of  July  1, 1872,  vacating  the  judgment  in 
favor  of  the  ejectment  plaintiffs,  was  reversed  by  this  court, 
and  the  remittitur  was  duly  filed,  the  effect  of  that  order 
totally  ceased,  and  the  judgment  of  the  circuit  court  became 
operative.  At  all  events,  if  any  further  order  of  the  circuit 
court  is  technically  necessary,  it  is  a  mere  formality,  a  matter 
of  course,  and  can  be  entered  at  any  time  in  the  court  below, 
and  its  absence  will  be  disregarded  by  this  court.  Chautauqua 
County  Bank  v.  White,  23  N.  Y.,  347;  2  Whit  Pr.,  828;  2 
Till.  &  Shearm.  Pr.,  964;  2  Wait's  Pr.,  288. 

M.  M.  Strong,  for  the  respondent,  argued,  1.  That  it  had 
a  right  to  a  judgment  for  the  value  of  the  improvements,  un- 
der sec.  33,  ch.  141,  R.  S.  (1)  The  court  will  give  to  sec.  30 
its  most  obvious  construction;  and  under  such  a  construction 
"  a  claim  of  title  under  or  by  virtue  of  a  deed  from  an  officer  " 
vdll  be  held  to  mean  that  the  deed  is  from  the  officer  directly 
to  the  party  claiming  the  title,  and  not  merely  to  some  party 
through  whom  the  title  is  remotely  derived.  (2)  Sees.  30-32 
relate  only  to  persons  claiming  under  tax  deeds  executed  to 
them,  or  at  most  to  persons  claiming  titles  originating  in  tax 
deeds.  This  restriction  harmonizes  with  the  language  of 
those  sections,  is  necessary  to  give  due  effect  to  sec  33,  and  is 
clearly  indicated  in  the  decision  in  Oberich  v.  Oilman,  31 
Wis.,  495.  This  court  has  already  decided  (29  Wis.,  226) 
that  the  tax  deed  from  Ensign  did  not  enure  to  the  respond- 
ent's benefit,  and  it  cannot  claim  to  have  had  possession  under 
that  deed;  and  the  second  amended  complaint,  to  which  the 
demurrer  was  made,  contains  no  claim  on  account  of  that 
deed.  2.  Tliat  even  if  the  respondent's  remedy  was  under 
sees.  30-32,  the  claim  was  not  made  too  late.  When  an  ap- 
peal was  taken  from  the  judgment  of  the  circuit  court,  that 
judgment  ceased  to  be  effective,  and  the  circuit  court  had  no 
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further  jurisdiction  of  the  case  until  it  was  remitted  from  the 
supreme  court,  upon  which  it  devolved  upon  the  circuit  court 
to  entei:  final  judgment  in  accordance  with  the  order  of  afiirm- 
ance.  Laws  of  1860,  ch.  264,  ch.  7  (Tay.  Stats.,  1632-3); 
Powell  on  Appellate  Proceedings,  371 ;  Zong  v.  Hitchcock^  3 
Ohio,  274;  BasseU  v.  Daniels^  10  Ohio  St.,  617;  Leggv.  Over- 
hagh^  4  Wend.,  188;  Ddaplaine  v.  Bergen^  7  Hill,  591;  Mir- 
ner  v.  Medhwry^  7  Wis.,  100;  Carney  v.  Errmvons^  9  id.,  114; 
Hopkins  v.  GUman^  23  id.,  512.  Before  any  steps  had  been 
taken  to  have  such  a  final  judgment  entered,  the  circuit  court 
granted  a  new  trial  as  of  right  under  the  statute;  and  on  ap- 
peal this  order  was  reversed,  and  the  cause  "remanded  for  fur- 
ther proceedings  "  (32  Wis.,  411).  How  could  all  this  be,  if 
the  old  judgment  of  1870  was  final  and  still  in  force?  The 
second  remittitur  was  filed  May  22, 1873,  and  on  June  13th 
the  attorneys  of  the  ejectment  plaintiffs  served  a  notice  that 
they  would  "  apply  to  the  court  for  such  judgment  or  order  as 
the  plaintiffs  might  be  entitled  to  in  pursuance  "  of  such  remit- 
titur. Action  upon  this  motion  was  prevented,  first,  by  respond- 
ent's motion  for  a  new  trial  on  the  ground  of  newly  discovered 
evidence;  and  afterwards  by  respondent's  interposition  of  its 
claim  for  improvements.  At  that  time  no  final  judgment  had 
been  entered,  the  court  had  full  control  of  the  case,  and  all  the 
parties  were  before  it.  3.  That  when  the  claim  is  under  sec 
33,  there  is  no  statutory  limit  of  the  time  for  making  it  If 
it  is  not  made  until  after  the  court  has  so  far  lost  control  of 
the  cause  that  it  cannot  summon  a  jury  to  assess  the  value  of 
the  improvements,  the  ejectment  defendant  would  still  have  a 
lien  on  the  real  estate  for  the  value  of  his  improvements,  but 
it  would  probably  be  necessary  to  resort  to  an  original  pro- 
ceeding to  enforce  such  lien.  But  this  case  is  free  from  that 
embarrassment. 

By  order  of  the  court,  the  cause  was  reargued  at  the  Janu- 
ary term,  1876,  upon  the  question  whether  sees.  30-33,  ch.  141, 
R.  S.,  apply  to  undivided  interests  in  land. 
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J.  C  Gregory^  for  appellants: 

The  sections  of  the  statute  in  question  establish  rights 
which  did  not  exist  at  common  law  or  in  equity  and  give  a 
peculiar  remedy  (which  is  the  only  one)  for  enforcing  such 
rights.  Oberich  v.  Gilman^  31  Wis.,  497;  Hueischmann  v. 
Mc Henry ^  29  id.,  655;  Claussen  v.  Rayhv/m^  14  Iowa,  136. 
This  remedy,  though  supplemental  to  the  action  of  ejectment, 
forms  no  part  of  the  remedy  by  ejectment.  And  the  right 
given  is  not  an  outgrowth  of  the  action  of  ejectment,  so  as 
necessarily  to  exist  whenever  that  form  of  action  is  maintain- 
able. There  is  no  analogy  between  the  cases  of  two  defend- 
ants against  whom  judgment  in  ejectment  has  been  rendered, 
and  both  of  whom  have  made  valuable  improvements  in 
good  faith,  but  against  one  of  whom  the  recovery  is  of  the 
whole  estate,  while  against  the  other  it  is  of  an  undivided  in- 
terest only.  In  the  former  case  such  improvements  would  be 
absolutely  lost  to  the  defendant  In  the  latter  case  he  would 
only  be  required  to  share  the  possession  of  the  improved  estate 
with  the  plaintiff;  and  in  case  of  partition,  the  improved  por- 
tion of  the  estate  would  be  assigned  to  him  at  a  valuation  in- 
dependent of  such  improvements,  or  he  would  be  compensated 
in  some  other  equitable  manner.  Reed  v,  Jonea^  8  Wis.,  421 ; 
Warner  v.  Fountain^  28  id.,  414;  Dech^s  Appeal^  57  Pa.  St., 
467.  The  statute  was  intended,  therefore,  to  meet  cases  of  the 
former  kind,  and  the  words  "  recover  "  and  "  recovery,"  in 
sees.  30  and  33,  should  be  construed  to  mean  a  recovery  mfact^ 
such  as  would  divest  the  defendant  of  the  possession.  2.  If 
these  sections  apply  between  tenants  in  common,  the  effect  is 
to  reward  the  defendant  for  his  wrongful  act  in  ouatmg  the 
plaintiff  from  the  common  estate;  and  this  fact  alone  should 
dictate  a  different  construction.  One  tenant  in  common  may 
take  possession  of  the  entire  estate,  claiming  the  whole,  but 
giving  no  such  notice,  actual  or  implied,  to  his  cotenant,  as 
will  enable  the  latter  to  maintain  ejectment  (Sydnor  v.  PaU 
mery  29  Wis.,  254);  and  having  made  improvements  under 
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these  circumstances,  the  tenant  in  possession  has  but  to  com- 
mit the  wrongful  act  of  ousting  his  cotenant  bj  giving  notice 
of  the  hostile  character  of  his  claim,  or  by  acts  tantamount  to 
notice.  The  cotenant  out  of  possession  is  then  driven  to  his 
action  of  ejectment,  and  the  tenant  in  possession  is  enabled,  as 
the  direct  fruit  of  his  wrongful  act,  to  charge  the  value  of  his 
improvements  upon  the  estate  of  his  contenant.  3.  As  be- 
tween tenants  in  common,  the  verdict  in  ejectment  simplj 
establishes  the  fact  that  at  the  commencement  of  the  action 
the  defendant  was  in  the  possession  of  the  estate,  and  had 
ousted  the  plaintiff  therefrom.  Sec.  10,  ch.  141,  R.  S.  But 
to  entitle  a  defendant  in  ejectment  to  compensation  for  im- 
provements, his  possession  at  the  tirae  the  improvements  were 
made  must  have  been  under  claim  of  title  adverse  to  the 
plaintiff.  Keas  v.  Bums,  23  Iowa,  236;  Bent  v.Weeksj  46 
Me.,  524;  Peahody  v.  Hewett,  52  id.,  33;  Pratt  v.  Churchilly 
42  id.,  471.  In  a  case  like  the  present,  the  character  of  the 
defendant's  possession  when  the  improvements  were  made,  is 
not  established  bj  the  verdict,  and  must  be  tried  in  this  pro- 
ceeding before  he  can  recover.  But  these  sections  contem- 
plate the  trial  of  no  such  issue  in  this  supplemental  proceed- 
ing, and  are  therefore  inapplicable  in  such  cases. 

M.  M.  Strong,  for  the  respondent: 

1.  An  actual  ouster,  by  the  ejectment  defendant,  of  the 
plaintiff,  who  claims  title  to  an  undivided  interest  in  the  land, 
is  a  denial  and  repudiation  by  such  defendant,  of  theplaintiff^s 
claim  of  a  tenancy  in  common;  and  all  the  rights,  liabilities 
and  remedies  of  the  parties  in  reference  to  each  other  are  the 
same  as  they  would  be  if  there  were  no  claim  of  tenancy  in 
common.  2.  The  pleadings  and  verdict  in  this  case  show  be- 
yond question  that  there  was  no  tenancy  in  comnion  of  the 
undivided  one-sixth  interest  claimed  and  recovered  by  the 
plaintiffs.  The  fact  that  the  defendant  was  the  undisputed 
owner  in  fee  of  the  other  five  sixths  of  the  land  cannot  affect 
the  question  of  its  right  to  the  value  of  its  improvements. 
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That  question  must  be  determined  in  the  same  manner  as  it 
would  have  to  be  if  the  parties  to  the  litigation  had  no  inter- 
est in  the  other  five-sixths.  3.  It  is  clearly  within  the  power 
of  the  legislature  to  confer  the  right  in  question  in  all  caeca 
where  the  defendant  in  ejectment,  who  has  made  valuable  and 
permanent  improvements,  is  defeated  in  the  action;  and  in 
determining,  in  any  given  case,  whether  the  right  has  been 
conferred,  the  court  has  only  to  determine  whether  the  case  is 
Within  the  general  desigrKttion  of  cases,  and  meets  the  statu- 
tory conditions.  Sees.  30-32  confer  the  right  in  question  up- 
on "  any  person,"  without  restriction  or  qualification,  upon, 
certain  conditions;  and  "  the  word  'person '  may  extend  and 
be  applied  to  bodies  politic  and  corporate  as  well  as  individ- 
uals." R.  S.,  ch.  5,  sec.  1,  subd.  12.  The  conditions  pre- 
scribed by  said  sections  are  all  alleged  to  exist  in  this  case. 
Sec.  33  confers  the  right  of  recovering  the  value  of  imj^rove- 
ments  "  in  all  cases,"  upon  certain  conditions,  which  are  al- 
leged in  this  case.  Applying  the  statutory  rule  which  re- 
quires that  the  words  of  these  sections  "  shall  be  construed 
and  understood  according  to  the  common  and  approved  usage 
of  the  language  "  (R.  S.,  ch.  5,  sec.  1,  subd.  1),  it  seems  to 
follow  conclusively  that  they  include  a  claim  for  improve- 
ments made  upon  land  for  an  undivided  interest  in  which  a 
recovery  has  been  had.    And  see  Davis  v.  Zouk,  30  Wis.,  808. 

Cole,  J.  The  first  question  to  be  considered  is.  Do  sees. 
30,  31,  32  and  33,  ch.  141,  R.  S.,  apply  to  actions  brought 
to  recover  an  undivided  interest  in  land,  so  as  to  give  a  tenant 
in  common,  who  has  been  defeated  in  an  action  to  recover 
possession  of  such  undivided  interest,  a  claim  against  his 
cotenant  for  his  improvements  in  whole  or  in  part?  The 
question  is  fundamental  in  this  case,  and  was  not  discussed 
upon  the  first  argument.  In  our  examination  of  the  cause, 
we  had  some  doubt  whether  the  statute  did  not  restrict  the 
right  to  cases  where  there  was  a  recovery  of  the  possession  of 
Vol.  XXXIX.— 89 
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the  whole  estate,  and  therefore  a  re&rgument  of  the  question 
was  ordered,  whether  it  applied  to  a  case  where  there  was  a 
recM>very  of  an  undivided  interest  only.  The  plain  intent  of 
the  statute  is  to  secure  to  a  hona  fide  possessor  of  land,  on  a 
recovery  against  him  in  an  action  of  ejectment,  compensation 
for  his  improvements;  but  the  statute  needs  further  legisla- 
tion to  carry  out  in  all  cases  the  equitable  principles  upon 
which  it  is  founded.  Cases  do  and  will  often  arise,  where  it 
would  be  difficult  and  unjust  to  apply  its  provisions;  as  where 
the  plaintiff  in  ejectment  claims  and  recovers  an  estate  less 
than  the  fee,  as  an  estate  in  dower,  or  for  b'fe,  or  for  a  term  of 
years.  In  such  cases  it  is  manifestly  unjust  to  impose  upon 
the  plaintiff  the  entire  burden  of  the  improvements;  but  the 
statute  makes  no  provision  for  bringing  in  other  parties  so  as 
to  enable  a  full  and  just  adjustment  of  the  expense  of  the 
improvements  to  be  made  between  all  parties  interested  in 
the  estate  and  benefited  by  them.  As  it  now  stands,  the 
statute  is  defective  and  urgently  needs  amendment  And  in 
the  case  before  us,  while  we  are  inclined  to  hold  that  the 
statute  applies  to  an  action  to  recover  an  undivided  interest 
in  the  land,  still,  the  power  of  the  court  to  apportion  the  ex- 
pense of  the  improvements  between  the  tenants  in  common 
according  to  their  respective  interests,  is  one  arising  by  impli- 
cation rather  than  conferred  by  express  grant,  as  it  should  be. 
But  while  the  matter  may  not  be  beyond  the  reach  of  tlie 
court  under  the  statute,  yet  it  must  be  confessed  that  the  way 
is  not  very  clearly  pointed  out  or  provided,  as  it  easily  might 
be  by  the  legislature,  for  adjusting  the  rights  and  equities  of 
the  parties,  where  one  tenant  in  common  has  in  good  faith 
made  beneficial  improvements  on  the  estate. 

The  learned  counsel  for  the  plaintiffs  in  ejectment  claims 
that  the  reason  and.  policy  of  the  statute  fail  in  the  case  of 
a  recovery  of  an  undivided  interest,  because,  he  says,  the 
defendant  surrenders  nothing,  but  only  shares  the  posseasion 
of  the  improved  estate  with  his  cotenant,  and,  in  an  action  for 
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a  partition,  can  Becnre  compensation  for  improvements  made 
by  him.  But  a  court  of  law,  proceeding  und^r  the  partition 
statute,  is  inadequate  to  make  a  full  and  just  adjustment  of 
the  expenses  of  the  improvements;  though  it  would  be  other- 
wise in  a  court  of  equity.  See  Story's  Eq.  Jur.,  §§  656  et  seq. 
Still,  the  question  is,  Does  the  betterment  statute  give  one 
tenant  in  common,  after  a  recovery  against  him  by  his  co- 
tenant  of  an  undivided  interest,  the  right  to  compensation 
for  valuable  improvements  made  in  good  faith  upon  the  com- 
mon estate?  We  have  already  indicated  the  opinion  that  it 
did,  and  that  the  court,  under  the  sections  first  referred  to,  had 
power  to  apportion  the  expense  of  the  improvements  accord- 
ing to  the  interest  of  the  parties.  There  is,  doubtless,  an 
inherent  difficulty,  or  rather  inaccuracy,  in  saying,  in  such  a 
case,  that  the  improvements  have  been  made  on  the  lands 
recovered,  because,  in  fact,  only  an  undivided  interest  is 
recovered  in  the  common  estate  upon  which  the  improve- 
ments are  made.  But  the  intent  of  the  statute,  if  manifest, 
must  prevail,  however  inaccurately  it  may  be  expressed  in 
the  language  used.  Under  sections  15  and  16,  where  the 
plaintiff  in  ejectment  recovers  any  estate,  share  or  interest  in 
land,  the  defendant  has  the  right  to  set  off  permanent  im- 
provements made  on  the  premises  against  the  plaintiff's 
damages  for  the  unlawful  withholding,  including  the  mesne 
profits;  and  these  provisions  were  held  in  Dams  v.  Lauk^  80 
Wis.,  308,  to  apply  to  a  case  where  there  was  a  recovery  of 
an  undivided  interest  by  one  tenant  in  common  against  his 
cotenant.  There  the  value  of  the  improvements  was  appor- 
tioned according  to  the  rights  and  interests  of  the  respective 
parties,  and  this  court  thought  the  statute  sanctioned  such  an 
equitable  adjustment.  That  case,  as  far  it  goes,  is  strongly  in 
favor  of  a  construction  of  sees.  30,  31,  32  and  33,  which  gives 
a  tenant  in  common  his  claim  for  improvements  against  his 
cotenant.  And  such  construction  derives  support  from  the 
last  clause  of  sec.  31,  which  provides  that  if  the  jury  "find 
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tliat  the  plaintiff  is  entitled  to  recover  anj  smn  for  or  on 
account  of  such  improvements,  judgment  shaJl  be  rendered  for 
such  sum  as  thej  shall  so  assess  and  award."  Therefore, 
taking  the  various  sections  of  ch.  141  together,  considering 
the  object  and  spirit  of  the  provisions  relating  to  tilie  claim  of 
improvements  made  by  the  party  in  possession  "  in  good  faith 
and  in  the  mistaken  belief  that  he  had  acquired  a  title  from 
the  rightful  owner ''  (2  Kent,  3S4),  we  feel  warranted  in  hold- 
ing that  they  apply  to  actions  for  an  undivided  interest  in 
land.    See,  also,  Blodgett  v.  Bitty  29  Wis.,  170. 

In  this  case  the  counsel  do  not  agree  as  to  the  proper  con- 
struction and  effect  to  be  given  the  claim  for  improvements, 
and  as  to  whether  it  is  made  under  sees.  30,  31  and  82,  or  un- 
der sec.  83.  They  substantially  agree,  however,  in  the  posi- 
tion that  the  proceeding  taken  to  enforce  the  claim  is  in  the 
ejectment  suit,  and  is  not  an  independent  action  instituted  for 
that  purpose.  If  the  claim  is  made  under  sees.  30, 31  and  32, 
the  practice  to  be  adopted,  as  well  as  the  time  for  making  the 
claim,  are  fully  pointed  out  in  Thomas  v.  Rewey^  36  Wis.,  328, 
and  Scott  v  Eeese^  88  id.,  636.  In  the  former  case  the  chief 
justice  says:  "Upon  careful  consideration  of  all  the  provisions 
of  the  sections  in  question,  we  hold  that  the  claim  of  the  de- 
fendant in  ejectment  must  be  made  either  before  judgment 
upon  the  verdict,  or  at  latest  within  the  term  at  which  the 
judgment  is  rendered,  and  while  the  judgment  remains  under 
the  control  of  the  court.  We  do  not  pass,  in  this  case,  upon 
the  question,  whether  the  claim  must  not  be  made  before 
judgment.  But  we  hold  that,  when  judgment  has  been  ren- 
dered on  the  verdict,  and  the  term  of  the  court  has  ended,  it 
is  too  late  for  the  defendant  to  recall  the  cause  and  the  plaint- 
iff to  the  court,  by  this  supplemental  proceeding;  and  that 
what  is  done  after  the  term  of  judgment  cannot  be  considered 
as  done  forthwith  after  verdict."  In  Scott  v.  Beese^  it  was  held 
"  that  the  claim  and  the  issue  upon  it  must  not  only  be  made, 
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but  that  the  issue  must  be  tried,  before  any  judgment  should 
be  rendered  in  the  ejectment."    p.  639. 

If  it  is  sought  to  enforce  the  claim  in  the  ejectment  suit 
under  section  33,  then,  in  analogy  to  the  rule  laid  down  in 
Thomas  v.  Hewey  and  Scott  v.  Reese^  the  proceeding  for  that 
purpose  must  be  taken  subsequent  to  the  verdict  and  before 
judgment.  Sec  33  also  provides  that  in  all  cases  where  a  re- 
covery is  had  of  lands  on  which  the  party  in  possession,  or 
those  under  whom  he  claims,  holding  adversely  by  color  of 
title  asserted  in  good  faith,  founded  on  descent  or  any  written 
instrument,  shall  have  made  valuable  improvements,  such 
party  shall  have  a  lien  on  such  real  estate  for  the  value'  of 
such  improvements.  This  lien  may  be  enforced  in  an  inde- 
pendent action,  so  long. as  the  property  is  owned  by  the 
plaintiff  in  ejectment  and  the  statute  of  limitations  has  not 
run  upon  it.  It  is  analogous  to  a  vendor's  lien  for  purchase 
money,  and  liable  to  be  cut  off  by  a  sale  of  the  property,  for  a 
valuable  consideration,  to  a  purchaser  without  notice  of  it. 
The  same  section  further  provides  that  the  lien  may  be  enforced 
in  the  ejectment  suit  itself  by  a  supplemental  proceeding,  as 
in  the  case  where  recovery  is  had  against  a  party  claiming 
title  under  a  tax  deed.  Such  was  the  proceeding  confessedly 
taken  here,  being  a  proceeding  in  the  action  of  ejectment; 
and  we  must  therefore  hold,  in  accordance  with  the  rule  laid 
down  in  Thonuis  v,  Rewey  and  Scott  v.  Reescj  that  it  was 
taken  too  late.  It  is  true,  the  section  is  silent  as  to  when  the 
jury  shall  be  summoned  to  assess  and  ascertain  the  value  of 
the  improvements;  but  it  is  clearly  implied  that  it  must  be 
done  while  the  court  has  control  of  the  ejectment  suit.  It  is 
said  the  demurrer  should  be  considered  as  to  the  whole  com- 
plaint as  amended,  and  that  it  appears  that  no  final  judgment 
has  yet  been  rendered  in  the  ejectment  This  position  is 
clearly  not  supported  by  the  record.  It  does  appear  beyond 
all  controversy  that  final  judgment  was  rendered  in  the  action 
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of  ejectment  long  before  this  supplemental  proceeding  was  in- 
stituted. Such  being  the  case,  the  court  had  lost  jurisdiction 
of  the  persons  of  the  plaintifb  in  the  original  suit,  as  well  as 
all  jurisdiction  of  the  action  of  ejectment,  and  had  no  power 
to  entertain  it  for  any  i  urpose.  These  remarks  dispose  of  the 
case. 

It  follows  from  these  views  that  the  order  of  the  circuit 
court  overruling  the  demurrer  must  be  reversed,  and  the  cause 
must  be  remanded  for  further  proceedings  in  accordance  with 
this  decision. 

By  the  CovH.  — So  ordered. 


Stowell  and  others  vs.  Eldsed. 

Costbaotb:  EvmBNCE*.  Principal  akd  Aoent:  Fobfettubk:  Specifio 
Pebformance:  Pleading:  Variance.  (1^  2)  Contract  under  seal  by 
agent  in  his  aum  name:  General  rule  and  exceptions,  (3)  Parol  evidence 
that  contract  teas  made  for  heneJU  of  third  person.  (4)  Contract  by  A, 
for  assignment  to  him  of  judgment  against  B:  Default  before  assign- 
menty  after  payments  with  B*s  property:  Bights  of  A.:  Rights  qf  B,  in 
action  against  him  on  the  judgment, 

Plbadino:  Variance:  Equitable  Counterclaim.  (5)  When  averments 
in  answer  will  be  treated  as  counterclaim.  ($)  Allegation  of  legal  de- 
fense, with  evidence  of  equitable  counterclaim.  (7,  8)  Action  on  judgment : 
equitable  counterclaim  on  the  ground  that  judgment  plaintiff,  called  as 
a  witness  for  defendant,  testified  falsely  as  to  facts  within  his  knowledge. 

Fbaotice:  Amendment.  (9)  Amendment  qf  complaint  after  reversal  of 
judgment. 

1.  The  role,  that  a  contract  under  seal,  executed  by  an  agent  in  his  own 

name,  doee  not  Innd,  nor  confer  any  rights  upon,  the  principal  in  whose 
behalf  it  was  really  made,  when  he  is  not  named  therein,  is  subject  to 
many  exceptions. 

2.  Thus,  where  the  instrument  would  be  valid  without  a  seal,  it  is  to  be  treat- 

ed, though  in  &ct  under  seal,  as  mere  evidence  of  a  simple  contract. 
8.  The  rule  which  forbids  the  terms  of  a  written  contract  to  be  changed  by 
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parol  evidence,  wiQ  not  prevent  one  not  a  party  to  the  contract  from 
showing  that  he  has  rights  under  it  because  it  was  entered  into  for  his 
benefit;  though  neither  parly  to  the  contract  can  show,  for  the  purpoee 
of  relieving  himself  from  liabiliiy  thereon,  that  one  of  them  was  a  mere 
agent  for  a  third  person. 
4.  One  F.,  in  his  own  name,  entered  into  a  contract  under  seal  with  plaintiffs 
for  the  purchase  of  a  judgment  recovered  by  the  latter  against  defendant, 
in  Illinois.  By  the  terms  of  the  contract,  the  judgment  was  to  be  paid 
for  in  certain  property  and  certain  sums  of  money  for  which  F.  then  gave 
his  notes;  it  was  to  be  assigned  to  F.  when  all  the  payments  should  be 
fully  made;  and,  in  case  of  his  default,  plaintiff  might  declare  the  agree- 
ment void,  and  all  previous  payments  forfeited.  After  payments  on  the 
contract  amounting  to  94,100,  F.  made  default,  and  plaintiff  notified 
him  of  their  election  to  consider  the  agreement  void  and  the  payments 
forfeited,  but  did  not  offer  to  return  his  notes  for  the  amount  unpaid.  In 
this  action  on  the  Illinois  judgment,  defendant  set  up  as  a  defense  in 
part,  that  F.  made  the  above  described  agreement  with  plaanti£&  as  de- 
fendant's agent,  and  for  his  benefit;  and  that  the  money  and  property 
I>aid  by  F.  upon  such  agieement  belonged  to  defendant,  who  had  thus, 
through  F.  as  his  agent,  paid  plaintiffs  on  their  judgment  said  sum  of 
94,100.    Held, 

(1)  That  phuntifib,  not  having  offered  to  return  F.*s  notes  before  the 
trial,  never  exercised  in  a  valid  manner  their  option  to  consider  the  con- 
iatu^  with  him  void  and  payments  thereon  forfeited. 

(2)  That  until  defendant  asserted  his  rights  imder  said  contract  as 
principal,  F.,  in  a  suit  by  him  for  specific  performance,  upon  tendering 
payment  of  the  balance  due  thereon,  might  have  comi)elled  an  assign- 
ment to  him  by  plaintiffs  of  the  Illinois  judgment. 

[(3)  Whether  equity  would  have  reUeved  against  the  forfeiture,  if  plaint- 
ifi&,  upon  giving  notice  of  their  election  as  above  stated,  had  ofiEered  to 
surrender  to  F.  his  notes,  is  not  here  determined.] 

(4)  That  defendant's  rights  axe  coextensive  with  those  which  F.  would 
have  in  such  a  suit  by  him  to  compel  a  specific  performance  by  plaintiffs 
of  their  contract;  and,  as  equivalent  to  a  decree  that  plaintiff  assign  the 
judgment  to  F.  for  his  benefit,  defendant  would  be  entitied  in  this  action, 
upon  a  proper  counterclaim  in  equity^  after  tendering,  or  paying  into 
court,  the  amount  equitably  due,  to  a  decree  declaring  the  judgment  sat- 
isfied, and  restraining  its  further  collection. 

(5)  That  as  the  answer  alleges  payments  on  the  judgment  as  a  legal 
defense,  instead  of  setting  up  the  fects  by  way  of  equitalde  counterclaim, 
evidence  of  such  facts  should  have  been  rejected,  as  not  tending  to  estab- 
lish such  legal  defense. 

5.  Hereafter  no  averment  in  an  answer  will  be  held  by  this  court  to  consti- 
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tute  a  counterclaim^  unless  it  be  so  denominated,  and  the  proper  relief 
prayed. 

6.  The  yafianoe  between  a  mere  legal  defense  of  payment  and  an  equitaUe 

counterclaim  for  specific  perfcMrmanoe,  is  material  and  vital,  and  cannot 
be  disregarded,  or  cured  by  summaiy  amendment  on  the  iiiaL 

7.  The  judgment  in  suit  was  iar  rent  allied  to  have  accrued  under  a  written 

lease  between  July  1,  1861,  and  April  1,  1863.  The  lease  had  in  fact 
been  surrendered  to  plaintiff,  and  accepted  by  them,  through  their  duly 
authorized  agent,  in  January,  1862,  and  the  premises  relet  by  them  to 
other  tenants.  Defendant  set  up  these  facts  in  plaintifife'  former  action, 
as  a  partial  defense  thereto;  and,  having  &iled,  after  due  diligence,  to 
obtain  the  testimony  of  said  agent,  called  as  a  witness  one  of  the  plaint- 
ii&,  who  was  the  only  one  of  them  residing  in  Illinois,  and  personally 
knew  said  &cts  (as  did  all  the  plainti&);  but  the  witness  denied  the  fads, 
and  in  consequence  of  such  denial,  the  judgment  in  plaintifib'  favor  was 
for  16,500  more  than  it  would  have  been  if  said  plaintiff  had  testified  to 
the  truth.  Held^  that  in  this  action  upon  such  judgment,  defendant 
may  maintain  an  equitable  counterclaim  for  said  sum  of  $6,500.  26 
Wis.,  604. 

8.  Although  in  a  prosecution  against  said  witness  for  peiju^r,  he  might  allege 

forgetfulness  of  the  &cte  at  the  time,  to  disprove  a  criminal  intent,  yet 
plainti^  cannot  be  heard  in  this  action  to  allege  such  forgetfulness  by 
one  of  their  number  to  enable  them  to  recover  from  defendant  a  large 
sum  of  money  which  in  justice  and  equity  they  ought  not  to  recover. 

9.  In  reversing  so  much  of  the  judgment  herein  as  declares  the  judgment 

sued  upon  to  be  satisfied  to  the  extent  of  the  $4,100  paid  by  F.  on  his 
said  contract,  and  ei^joins  plaintiffs  from  seeking  to  collect  that  amount, 
this  court  directs  the  trial  court  to  permit  an  amendment  of  the  answer 
by  inserting  therein  an  equitable  counterclaim  founded  on  the  oantract 
between  F.  and  plaintiffs,  and  the  subsequent  payments  therecm,  and 
upon  such  amendment,  made  within  a  reasonable  time,  to  award  a  new 
trial;  otherwise,  to  render  judgment  for  plaintiffs  for  the  amount  of  the 
judgment  in  suit,  less  |6,500. 

APPEAL  from  the  Circuit  Court  for  Milwaukee  County. 

The  plaintiflFs  and  certain  infant  wards  of  the  plaintiff  J^ary 
A.  Stowell  being  the  owners  of  certain  real  estate  in  the  city 
of  Chicago,  the  plaintiffs,  in  the  year  1856,  leased  the  same  to 
one  Grey  for  a  tenn  to  commence  April  1st  in  that  year,  and 
to  terminate  April  1, 1863.  The  rent  reserved  in  such  lease 
was  $9,000  for  the  first  year,  with  an  increase  of  $1,000  each 
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year,  so  that  for  the  last  year  of  the  term  the  stipulatecl  rent  was 
$14,000.  In  December,  1856,  Grey  assigned  this  lease  to  the 
firm  of  Eldreds  &  Balcom,  which  firm  was  composed  of  the 
defendants  in  this  action,  Anson  Eldred  and  Elisha  Eldred, 
with  one  Uri  Balcom.  In  March,  1860,  the  plaintiffs  and  El- 
dreds &  Balcom  entered  into  a  written  agreement  reducing 
the  rent  reserved  in  the  Grey  lease,  on  certain  conditions,  to 
$5,000  per  year,  from  and  after  October  Ist  in  that  year,  and 
providing  that  the  rent  should  be  paid  quarterly,  and  that  the 
lessees  should  pay  all  taxes  and  assessments  on  the  leased 
premises.  Tlie  rent  reserved  in  the  lease  as  thus  modified, 
which  accrued  before  and  to  July  1,  1861,  was  fully  paid; 
but  the  rent  accruing  from  and  after  that  date  remained 
unpaid. 

In  1864,  the  plaintiffs  brought  an  action  in  the  circuit  court 
for  Cook  county,  in  the  state  of  Illinois,  against  Eldreds  & 
Balcom,  to  recover  the  rent  to  April  1, 1863,  reserved  in  the 
original  lease  to  Grey,  claiming  that  the  firm  had  rendered 
itself  liable  to  pay  the  larger  rent  by  failure  to  comply  with  the 
conditions  of  the  agreement  of  March,  1860,  reducing  the  rent, 
Balcom  was  not  served  with  process  in  that  action,  and  Elisha 
Eldred  made  default  therein.  The  defendant  Anson  Eldred 
appeared  to  the  action,  and  interposed  three  pleas  to  the  decla- 
ration, one  of  which  was  actio  non  as  to  the  rent  and  taxes 
accruing  after  March  31,  1862,  for  that  on  the  20th  day  of 
January,  1862,  "  the  defendants  did  vacate,  abandon  and  to 
the  plaintiffs  surrender  the  premises  in  said  first  count  of  said 
declaration  mentioned,  and  every  part  thereof;  and  that  after- 
wards, to  wit,  on  the  1st  of  April,  1862,  the  plaintiffs  accepted 
said  surrender  of  said  premises,  entered  into  and  resumed 
possession  thereof,  and  from  the  time  of  such  entry  thence 
forward  to  the  first  day  of  April,  1863,  had  and  continued  to 
hold  such  possession,  whereby  the  defendants  became  and 
were  discharged  and  released  from  all  liability  and  obligation 
to  pay  any  rent,  taxes  or  assessments  for,  upon  or  on  account 
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of  Baid  premises,  not  due  and  payable  at  the  time  of  such  entry 
by  the  plaintiffs  as  aforesaid." 

That  action  was  tried  in  March,  1866,  and  resulted  in  a 
judgment  against  the  defendants,  on  the  basis  of  the  Grey 
lease  as  modified,  for  $11,666.  Of  this  sum  a  little  more 
than  $6,500  was  for  the  rent  (including  taxes  and  assessments) 
and  the  interest  thereon,  accruing  from  April  1,  1862,  to 
April  1, 1863. 

The  present  action  was  brought  upon  such  judgment,  and 
it  is  alleged  in  the  complaint  (which  is  in  the  usual  form  of 
complaints  on  foreign  judgments),  that  no  part  thereof  has 
been  paid. 

The  answer  of  the  defendant  Anson  Eldred  (upon  whom 
alone  the  summons  in  the  action  was  served)  contains  a  de- 
fense at  law,  and  an  equitable  counterclaim.  The  legal  defense 
is,  that  said  defendant,  through  his  agent,  one  James  Farr, 
Jr.,  paid  the  plaintiff  upon  such  judgment  the  sum  of  $4,100, 
as  follows:  $2,000  on  the  12th  of  July,  1867;  $600  on  the  7th 
of  October,  and  $1,500  on  the  2d  of  November,  in  the  same 
year;  such  payment  of  $2,000  having  been  made  in  a  corpo- 
rate bond  of  Kansas  City  for  $1,000,  and  a  like  amount  of  the 
stock  of  the  Young  Men's  Christian  Association  of  Chicago; 
that  all  these  payments  were  made  by  Farr  under  a  written 
agreement  between  him  and  the  plaintiffa  for  the  purdiase  by 
and  assignment  to  him  of  such  judgment;  that  Farr  made 
such  agreement  as  the  agent  and  for  the  benefit  of  the  defend- 
ant; and  the  money  and  property  with  which  Farr  made  such 
payments  belonged  to,  and  the  payments  were  in  fact  made 
by,  the  defendant 

The  equitable  counterclaim  in  the  answer  goes  to  the 
validity  of  that  portion  of  the  judgment  which  is  for  the 
rents,  taxes,  etc.,  for  the  year  ending  April  1, 1863.  The  case 
was  before  this  court  on  a  former  occasion  on  a  demurrer  to 
such  counterclaim,  and  is  reported  in  26  Wis.,  504.  A  suffi- 
cient statement  of  such  counterclaim  will  be  there  found  in 


Digitized  by  VjOOQIC 


JANUAKT  TERM,  1876.  619 

Stowell  and  oihen  vs.  Eldxed. 

the  opinion  by  Mr.  Justice  Cole,  which  should  be  read  here- 
with. 

The  written  agreement  between  the  plaintiflfe  of  the  first 
part  and  Farr  of  the  second  part,  above  mentioned,  after  de- 
scribing the  judgment  and  reciting  that  there  is  due  upon  it 
about  $12,600,  and  that  Farr  desires  to  purchase  it,  proceeds 
as  follows: 

"  Now,  therefore,  this  agreement  witnesseth,  that  the  said 
parties  of  the  first  {>art,  in  consideration  of  the  money  to  be 
be  paid  and  covenants  to  be  performed  by  said  second  party 
as  hereinafter  stated,  do  hereby  agree  that  upon  the  full  pay- 
ment of  the  several  sums  of  money  hereinafter  mentioned, 
and  full  performance  of  the  covenants  hereinafter  mentioned 
to  be  performed  by  the  said  party  of  the  second  part,  they, 
the  said  parties  of  the  first  part,  will  assign,  transfer  and  set 
over  unto  the  said  party  of  the  second  part,  all  their  right, 
title  and  interest  in  and  to  said  judgment  and  the  money  due 
thereon.  In  consideration  of  which,  the  said  party  of  the 
second  part  agrees  to  pay  to  the  said  first  parties  the  sum  of 
twelve  tiiousand  six  hundred  dollars,  in  the  manner  following, 
that  is  to  say:  one  thousand  dollars  in  Kansas  City  bonds,  and 
one  thousand  dollars  of  the  stock  of  the  Young  Men's  Chris- 
tian Association  Building,  the  receipt  whereof  by  said  first 
parties  is  hereby  acknowledged  and  the  said  second  party  for- 
ever released  and  discharged  therefrom;  thirty-six  hundred 
dollars  worth  of  lumber,  to  be  delivered  at  Chicago,  in  the 
month  of  September,  1867,  said  lumber  to  be  mill  run,  from 
the  mill  of  said  second  party  at  Stiles  or  Muskegon,  at  the 
option  of  said  second  party,  and  is  to  be  delivered  and  turned 
over  to  said  first  parties  at  the  market  price  of  the  same  kind 
and  quality  of  lumber  in  Chicago  at  the  time  of  the  delivery 
of  the  same;  thirty -five  hundred  dollars  on  September  1, 
1868;  and  thirty-five  hundred  dollars  on  September  1, 1869; 
which  said  two  last  mentioned  sums  of  money  are  secured  to 
be  paid  by  two  certain  promissory  notes  of  said  second  party, 
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of  even  date  herewith,  for  the  sum  of  thirty-five  hundred  dol- 
lars each,  payable  to  the  order  of  Samud  if.  Hwoen^  on  the 
Ist  day  of  September,  1868  and  1869,  respectively,  with  in- 
terest at  seven  per  cent,  per  annum,  payable  annually. 

"  It  is  mutually  agreed  and  understood  by  and  between  the 
parties  hereto,  that  as  soon  as  the  above  sums  of  money  shall 
have  been  fully  paid  in  manner  aforesaid,  said  judgment  shall 
be  assigned,  transferred  and  set  over  to  said  second  party;  but 
nothing  herein  shall  be  held  or  construed  as  a  present  assign- 
ment of  said  judgments,  or  to  have  the  affect  to  assign,  trans- 
fer or  set  over  to  said  second  party  said  judgment  or  any 
right,  title  or  interest  in  and  to  the  same,  until  said  several 
sums  of  money  above  mentioned  shall  have  been  fuUj  paid 
by  said  second  party  in  manner  aforesaid. 

^^  It  is  further  mutually  understood  and  agreed,  that  in  case 
the  said  second  party  shall  fail  to  pay  the  money,  and  keep 
his  covenants  herein  contained,  according  to  the  terms  of  this 
agreement,  that  then  and  in  that  event  the  said  parties  of  the 
first  part  may,  at  their  option,  declare  this  agreement  null  and 
void,  and  thereupon  all  mon^  paid  under  this  agreement 
shall  be  forfeited  by  said  second  party." 

This  agreement  bears  date  July  12, 1867,  and  is  executed 
under  seal  by  each  party  thereto.  It  was  subsequently  modi- 
fied so  that,  instead  of  delivering  the  lumber  therein  men- 
tioned, Farr  paid  $600  in  cash,  and  gave  his  two  promissory 
notes  on  short  time  for  $1,500  each,  one  of  which  he  paid  in 
November,  1867,  and  the  other  remains  unpaid.  The  two 
notes  for  $3,500  mentioned  in  the  agreement  were  given  by 
Farr  to  the  plaintiffs,  and  no  part  of  them  has  been  paid. 
These  unpaid  notes  were  not  surrendered  to  Farr,  and  it  docs 
not  appear  that  any  offer  to  surrender  them  was  made  until 
the  trial  of  this  action. 

Under  date  of  January  14, 1868,  Messrs.  Walker  &  Dexter, 
attorneys  residing  in  Chicago,  addressed  a  communication  to 
Farr  on  behalf  of  the  plaintiffs,  declaring  the  above  agree- 
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ment  and  all  payments  made  tbereon  forfeited,  because  of  liis 
failure  to  make  the  pajrments  provided  for  therein.  No  men- 
tion of  the  outstanding  notes  of  Farr  is  made  in  that  commu- 
nication. 

The  circuit  court  found  as  facts,  that  in  making  such  agree- 
ment Farr  acted  as  the  agent  of  the  defendant  Anson  Eldred^ 
at  his  request  and  for  his  use  and  benefit;  that  in  making 
such  payments  thereon  Farr  also  acted  as  his  agent,  and 
"  that  the  money  and  property  with  which  said  payments  were 
made,  belonged  to  the  said  Anson  Eldred  at  the  time  they 
were  so  used,  and  that  said  payments  so  made  by  the  said 
James  Farr,  Jr.,  to  said  plaintiffs  were  in  fact  made  by  said 
Anson  Eldred  to  said  plaintiffs  upon  said  judgment.'^ 

A  statement  of  the  testimony  in  support  of  the  equitable 
counterclaim  in  the  answer  will  be  found  in  the  opinion.  The 
court  found  that  such  countei'claim  was  proved,  and  held  that 
it  was  available  to  reduce  the  judgment  in  suit  $6,503.84, 
leaving  that  judgment  valid  for  the  sum  of  $5,176.96  only. 
The  court  also  held  that  the  payments  made  by  Farr  on  his 
agreement  with  the  plaintiffs  should  be  allowed  to  the  defend- 
ant as  payments  on  the  judgment.  Upon  the  foregoing  basis 
the  court  stated  an  account,  and  found  that  there  was  equita- 
bly due  the  plaintiffs  on  the  Illinois  judgment,  at  the  date  of 
the  finding  (May  6,  1875),  the  sum  of  $2,245.82,  and  no  more. 
If  the  correct  basis  was  adopted  by  the  court,  the  accuracy  of 
the  computation  is  not  questioned. 

The  circuit  court  also  held  that  upon  payment  by  him  of 
the  sum  last  above  mentioned  into  court,  together  with  inter- 
est thereon  from  that  date  to  the  date  of  payment,  for  the  use 
of  the  plaintiffs,  the  judgment  in  suit  "  should  be  declared 
fully  paid,  satisfied  and  discharged  as  to  the  defendant  Anson 
Eldredy  and  said  plaintiffs  should  be  perpetually  restrained 
and  enjoined  from  collecting,  or  in  any  manner  enforcing, 
said  judgment  against  the  said  defendant  Anson  Eldred^  for 
any  sum  whatsoever." 
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Anson  Eld/red  thereupon  paid  into  court  the  required  sum, 
and  judgment  was  rendered  in  his  favor  in  accordance  with 
the  above  conclusion  of  law,  and  against  him  for  the  costs  of 
the  action. 

The  plaintiffs  appealed  from  the  whole  of  such  judgment, 
except  that  portion  which  awards  costs  against  the  defendant 

Z.  S.  Diason^  for  appellants: 

1.  The  court  erred  in  admitting  the  contract  between  plaint- 
iffs and  Farr,  and  parol  evidence  that  Eldred^  instead  of  Farr, 
was  the  real  party  to  it.  Such  evidence  contradicted  the  writ- 
ing. Lincoln  v.  Crandell^  21  WenA,  101;  Becker  v.  Lamont^ 
13  How.  Pr.,  24;  Chappdl  v,  Dcrnn^  21  Barb.,  17;  Avhum 
City  Bank  v.  Leonard^  40  id.,  119;  Galusha  v,  Hitdicocky 
?9  id.,  193;  Evans  v.  Wells,  22  Wend.,  324;  Neu)comb  v. 
Clark,  1  Denio,  229;  FenZy  v.  Steward,  6  Sandf.,  101; 
Arfridson  v.  Ladd,  12  Mass.,  173;  Stackpole  v.  Arnold,  11 
id.,  27;  Williams  v.  Christie,  4t  Duer,  29;  Higgins  v.  Senior, 
8  Mees.  &  W.,  834.  Even  those  oases  which  recognize  the 
right  to  vary  the  terms  of  a  written  contract  by  parol  evidence 
that  a  party  to  it  acted  as  an  agent  merely,  except  the  cases  of 
contracts  vmder  seal.  Sims  v.  Bond,  5  B.  &  Ad.,  393; 
Lemed  v,  Johns,  9  Allen,  421 ;  N.  J,  Steam  Namgoition  Co. 
V.  MercJiants*  Bank,  6  How.,  344;  N'ew  England  Ins.  Co.  v. 
DeWolf,  8  Pick.,  61;  Rice  v.  Gove,  22  id.,  158.  2.  The  evi- 
dence does  not  show  that,  as  to  the  plaintiffs,  Farr  was  acting 
as  the  agent  of  Eldred,  or  that  the  payments  were  made  with 
Eldred^s  property.  It  is  conceded  that  Eldred  was  largely 
indebted  to  the  plaintiffs  and  others,  and  that,  for  the  purpose 
of  concealing  his  property  from  those  creditors  who  might  be 
disposed  to  seize  it  for  the  collection  of  their  debts,  he  had 
transferred  it  all  to  Farr,  and  was  doing  all  his  business  in 
Farr's  name.  As  to  all  the  world  except  creditors  of  Eldred 
who  might  elect  to  treat  it  as  his  property,  and  honafde  pur- 
chasers, the  property  was  Farr's.  Fa/rgo  v.  Ladd,  6  Wis., 
106-117;  Clapjp  v.  Tirrell,  20  Pick.,  247;  Ha/wes  v.  Leader^ 
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Cro.  Jac.,  270 ;  Oshom  v.  Mob%^  7  Johns.,  161 ;  Jdckson  v.  Gam- 
sey,  16  id.,  189;  Drinkioater  v.  DrinkiocUer,  4  Mass.,  354; 
Fairbanka  v.  Blockington^  9  Pick.,  93;  Clemens  v.  ClemenSy 
28  Wis.,  637.  Had  Farr  obtained  an  assignment  of  the  judg- 
ment, paying  for  it  out  of  this  property  or  its  proceeds,  it  would 
iiave  been  a  valid  judgment  in  his  hands  or  the  hands  of  his 
creditors,  against  Eldred.  The  property  becoming  absolutely 
Farr's,  it  becomes  at  once  subject  to  his  debts.  Den  v.  Monjoyy 
2  Halstead,  173;  Douglas  v.  Dv/rdap^  10  Ohio,  162.  And  a 
voluntary  reconveyance  of  it  to  Eldred  would  be  fraudulent  as 
to  Farr's  creditors.  Chapin  v.  Pease^  10  Conn.,  69^  After  the 
contract  was  entered  into,  the  plaintiffs  occupied  the  double 
position  of  creditor  of  Farr  and  purchaser  from  him.  Any  one 
liable  upon  a  contract,  express  or  implied,  is  a  debtor.  1  Am. 
L.  C,  75;  Sargent  v.  Salmond^  27  Me.,  539,  543;  Carlisle  v. 
Jiichy  8  N.  H.,  44;  Seward  v.  Jackson,  8  Cow.,  407.  3.  In 
any  event,  Eldred  can  only  assume  the  contract  subject  to  all 
the  rights  that  tlie  plaintiffs  could  have  exercised  against  Farr, 
had  he  been  the  real  principal.  2  Smith's  L.  C,  227;  Sims 
V.  Bond,  5  B.  &  Ad.,  393;  8  M.  &  W.,  884;  Jf.  J.  Steam 
Nav.  Co.  V.  Merchants^  Bank,  6  How.  (U.  S.),  344.  But, 
under  the  contract,  the  party  failing  to  perform  could  have  no 
rights  at  law.  He  could  not  recover  the  money  actually  paid, 
even  though  tliis  forfeiture  clause  had  not  been  inserted. 
Edgerton  v,  Peckham,  11  Paige,  364;  Haynes  v.  HaH^  42 
Barb.,  58;  Green  "o.  Chreen,,  9  Cow.,  46;  Ketchum  v.  Evertson^ 
13  Johns.,  364;  Hvdson  v.  Swift,  20  id.,  26;  HashrougK  v. 
Peck,  6  Wall.,  497.  And  if  the  amount  could  not  be  recov- 
ered by  either  Farr  or  Eldred  from  the  plaintiffs  in  an  action 
brought  for  that  purpose,  it  cannot  be  oj^set  in  this  action. 
Kingston  Bank  v.  Gay,  19  Barb.,  459.  Neither  do  the  facts 
show  any  ground  for  equitable  relief  from  the  failure  to  per- 
form the  conditions  precedent.  Courts  of  equity  do  not  re- 
lieve against  the  nonperformance  of  conditions  precedent. 
Witts  V.  Smith,  2  Edw.,  78;  Bogan  v.  Walker^  1  Wis.,  627. 
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The  parties  having  made  time  of  the  essence  of  the  contract, 
they  cannot  be  relieved  in  a  conrt  of  equity  on  the  ground 
that  such  was  not  their  intention.  Benedict  v,  Lynchy  1 
Johns.  Ch.,  370.  Moreover,  if  equity  would  relieve  against 
the  forfeiture  here,  the  party  in  default  must  first  tender  pay- 
ment of  the  balance  due  on  the  contract;  and  his  only  remedy 
is  by  hill  for  specific  performance.  4.  Viewing  the  contract 
as  one  between  plaintiffs  and  defendant,  and  the  money  and 
other  property  paid  thereon  by  Farr  as  belonging  to  the  de- 
fendant, it  may  be  said  that  we  have  $4,100  of  defendant's 
property  for  which  he  has  received  no  consideration.  But  (1) 
such  a  claim  might  be  made  by  any  party  who  has  partly  per- 
formed and  then  abandoned  his  contract.  We  hold  the  prop- 
erty according  to  the  terms  of  the  contract.  (2)  There  was  a 
full  and  ample  consideration  for  the  agreement.  By  means  of 
this  contract,  a  seizure  of  the  property,  and  consequent  expos- 
ure of  the  cover  held  over  it,  was  prevented;  the  time  of  pay- 
ment was  materially  extended,  some  of  it  for  twenty-six 
months;  a  large  portion  of  the  amount  due  was  to  be  paid  in 
property  instead  of  money;  and  Anson  Eldred  was  enabled 
to  keep  the  judgment  alive  against  Elisha  Eldred,  the  other, 
judgment  debtor,  who  is  prima  facie  liable  for  half  the 
amount;  while  the  plaintiffs  lost  the  right  to  enforce  collec- 
tion of  the  judgment  against  Elisha  Eldred.  6.  As  to  the 
equitable  counterclaim,  th^*e  is  nothing  in  the  former  opinion 
of  this  court  in  this  case  (26  Wis.,  507)  infringing  or  modify- 
ing the  rale  that  a  court  of  equity  will  not  relieve  against  a 
judgment  at  law  on  the  ground  that  it  is  wrong,  even  though 
the  new  evidence  may  be  of  such  a  character  as  to  put  the 
question  beyond  a  doubt  {Mason  v.  PahncTy  2  Ind.,  117; 
Marriot  v.  Hampton^  7  D.  &  R,  269;  Young  v,  Keigk- 
ley,  16  Vesey  Jr.,  349;  BriscoU  v.  Dampf  17  Wis.,  419); 
not  even  where  the  witness  upon  whose  testimony  the  judg- 
ment  was  obtained,  is  shown  to  have  been  mistaken,  or  will- 
fully to  have  sworn  falsely.  Smith  v.  Lowry,  1  Johns.  Ch.,  320 ; 
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VaugJm  v.  Johnson^  1  Stockt  Ch.^  178;  16  Iowa,  310;  20  id., 
481.  It  is  the  duty  of  a  party  to  know  what  his  witnesses 
will  swear  to.  WilUama  v.  Lockwood^  1  Clarke's  Ch.,  172. 
6.  Counsel  argued  that  the  evidence  failed  to  show  any  fraud- 
ulent concealment  of  evidence  by  the  plaintiffs,  or  Aat  Dr. 
Haven  intentionally  swore  fcdsely  in  reference  to  any  fact 
within  his  knowledge;  and  that  the  defendant  had  been  guilty 
of  laches  in  not  applying  to  the  court  in  which  the  judgment 
was  rendered  for  a  new  trial.  2  Story's  Eq.  Jur.,  §  895. 
F.  C,  Winkler  and  A.  Z.  Ca/ry^  for  respondent: 
1.  Plaintiff's  exceptions  to  the  findings  of  the  court  were 
not  made  a  part  of  the  bill  of  exceptions,  and  cannot  be  con- 
sidered by  this  court.  Sees.  13,  14,  ch.  264,  Laws  of  1860; 
sec.  1,  ch.  36,  Laws  of  1872;  M&rwin  v.  G*Dayy  9  Wis.,  156; 
HvM  v.  Bloomer^  18  N.  Y.,  841;  Dougherty  v.  NorihWia. 
Ry  Co.,  36  Wis.,  402;  OiVbamk  v.  Stephenson,  80  id.,  165; 
Jenkins  v,  Esterly,  22  id.,  128.  Hence,  the  only  question  to 
be  determined  by  this  court  is,  whether  the  judgment  is  sus- 
tained by  the  pleadings  and  the  findings  of  the  court.  Wis- 
cousin  Improvement  Co.  v.  Lyons,  30  Wis.,  61;  Blossom  v. 
Ferguson,  13  id.,  75;  Brant  v.  Salisbury,  23  id.,  515.  9.  The 
payments  made  by  Farr  were  properly  applied  in  part  satis- 
faction of  the  judgment  Where  an  agent  makes  a  contract 
in  his  own  name,  without  disclosing  his  principal,  the  princi- 
pal is  entitled  to  the  benefit  of  the  contract,  and  may  sue  or  be 
sued  thereon,  although  the  agent  may  also  be  liable.  Taintor 
V.  Prendergast,  8  Hill,  72;  Hu/ntington  v.  Knox,  7  Cush., 
371 ;  Higgins  v.  Senior,  8  Mees.  &  Wels.,  840 ;  Story  on  Agen- 
cy, §  410.  The  forfeiture  clause  in  the  contract  must  be  re- 
garded as  a  penalty  and  not  as  liquidated  damages.  The 
agreement  on  the  part  of  Farr  was  for  the  payment  of  money 
merely,  and  the  doctrine  of  liquidated  damages  is  not  applic- 
able to  that  class  of  agreements.  Fitzpatrick  v.  Cottmgham, 
14  Wis.,  219.  3-  A  judgment  of  another  state,  if  sued  upon 
here,  may  be  reexamined  and  relieved  against  to  the  same  ex- 
VoL.  XXXIX. -40 
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tent  as  if  sued  upon  in  the  courts  of  the  state  where  recovered. 
Brovyii  v.  Park&r,  28  Wis.,  21 ;  Stowell  v.  JEldred,  26  id.,  504. 
4.  An  actual  surrender  of  possession  of  the  premises  by  the 
lessee  to  the  lessor,  and  a  leasing  of  them  by  the  latter  to  a 
third  party,  will  have  the  effect  of  a  surrender  of  the  lease. 
Witman  v.  Watry^  31  Wis.,  638.  The  ratification  of  Scho- 
field's  acts  by  the  plaintiffs  was  equivalent  to  a  previous  express 
authority.  BalUton  Spa  Bank  v.  Marine  Bank,  16  Wis., 
120.  Counsel  further  argued  that  the  allegations  contained 
in  the  equitable  counterclaim  were  proved  by  the  evidence. 

Lyon,  J.  I.  It  is  earnestly  argued  by  the  learned  counsel 
for  the  plaintiffs,  that  the  defendant  Anson  JEldred  can  derive 
no  benefit  from  the  payments  made  by  Farr  on  his  agreement 
with  the  plaintiffs  for  the  purchase  of  the  Illinois  judgment, 
notwithstanding  such  agreement  was  in  fact  made  by  Farr  as 
the  agent  of  Eldred^  for  him  and  at  his  request,  and  such  pay- 
ments thereon  were  made  with  the  money  and  property  of 
Eldred.  The  argument  is  based  upon  the  facts  that  the  agree- 
ment is  a  sealed  instrument,  and  that  it  does  not  appear  on  its 
face  that  Eldred  had  any  interest  in  it.  To  sustain  the  posi- 
tion, the  counsel  invoke  two  familiar  rules  of  law:  1.  That  the 
terms  of  a  written  contract  cannot  be  changed  by  parol  evi- 
dence; and  2.  That  a  contract  under  seal  executed  by  an  agent 
in  his  own  name,  does  not  bind  the  principal  not  named  there- 
in, but  it  in  whose  behalf  the  contract  was  in  fact  made,  nor 
does  it  confer  any  rights  upon  such  principd.  Story  on 
Agency,  §  160.  So  many  exceptions  to  the  last  rule  have 
been  made  in  modem  times  by  the  courts,  that  the  rule  seems 
to  operate  at  the  present  time  within  quite  narrow  limits. 
One  of  these  exceptions,  sanctioned  by  reason  and  authority, 
is,  that  if  the  instrument  would  be  valid  without  a  seal,  then, 
although  executed  under  seal,  it  is  to  be  treated  as  written  evi- 
dence of  a  simple  contract,  and  the  seal  adds  nothing  to  it 
Opinion  of  Senator  Verplanck  in  Evane  v.  Wells,  22  Wend., 
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341.  That  the  agreement  between  Fair  and  the  plaintiffs 
wonld  have  been  equally  valid  and  binding  upon  the  parties 
had  it  not  been  executed  under  seal,  will  not  be  denied. 
Hence  it  comes  within  the  exception  to  the  rule  last  above 
stated. 

Neither  is  it  a  violation  of  the  rule  which  prohibits  the 
changing  of  the  terms  of  written  contracts  by  parol  evi- 
dence, to  permit  the  defendant  Anson  Eldred  to  avail  himself 
of  the  benefits  of  the  agreement  made  for  him  by  Farr  for  the 
purchase  of  the  Illinois  judgment.  It  is  not  sought  to  deprive 
any  party  to  that  agreement  of  any  right,  or  to  relieve  any 
party  thereto  from  any  liability  given  or  imposed  by  that  in- 
strument, but  only  to  show  that  a  person  not  a  party  thereto 
has  rights  under  it  because  it  was  entered  into  for  his  benefit. 
It  is  no  more  a  violation  of  the  rule  tmder  consideration  to 
permit  Anson  Eld/red  to  do  this,  than  it  would  be  to  sustain 
an  action  on  the  instrument  brought  by  a  person  to  whom 
Farr  had  assigned  his  rights  under  it  The  true  significance 
of  the  rule  as  applied  to  this  case  is,  that  Farr  cannot  relieve 
himself  from  liability  to  the  plaintiffs  under  his  agreement 
with  them,  by  showing  that  he  made  the  agreement  merely  as 
the  agent  of  Eld/red  and  for  him,  nor  can  the  plaintife,  by 
like  proof,  relieve  themselves  from  liability  to  Farr.  But  the 
rule  will  not  prevent  Eldred  from  asserting  and  enforcing  the 
same  rights  that  Farr  has  under  the  agreement,  or  the  plaint- 
iffs from  asserting  and  enforcing  the  liability  of  Eldred  there- 
under, coextensive  with  that  of  Farr.  The  rule  of  law  which 
is  believed  to  be  applicable  to  this  case  is  thus  stated  by  Judge 
Story  in  his  work  on  Agency:  "  If  the  agent  possesses  due 
authority  to  make  a  written  contract,  not  under  seal,  and  he 
makes  it  in  his  own  name,  whether  he  describes  himself  to  be 
an  agent  or  not,  or  whether  the  principal  be  known  or  un- 
known, he,  the  agent,  will  be  liable  to  be  sued,  and  be  entitled 
to  sue  thereon,  and  his  principal  also  will  be  liable  to  be  sued, 
and  be  entitled  to  sue  thereon  in  all  cases,  unless  from  the  at- 


Digitized  by  VjOOQIC 


628  SUPREME  COURT  OP  WISCONSIN, 

Stowell  and  otlieiB  vs.  Eldied. 

tendant  circtuustancee,  it  is  clearly  manifested  that  an  exdn- 
sive  credit  is  given  to  the  agent,  and  it  is  intended  bj  both 
parties  that  no  resort  shall  in  any  ey^it  be  had  by  or  against 
the  principal,  npon  it."  §  160  a.  There  is  nothing  in  the 
agreement  under  consideration,  or  in  the  attendant  circum- 
stances, manifesting  an  intention  by  the  parties  thus  to  exclude 
Eldred  from  benefit  or  liability  under  it.  This  doctrine  is 
fully  sustained  by  numerous  adjudged  cases,  many  of  which 
are  cited  in  the  notes  to  the  text,  from  which  the  above  quo- 
tation is  made.  It  is  abundantly  proved  that  Farr  entered 
into  the  agreement  with  the  plainfcifis  for  the  purchase  and  as- 
signment of  the  Illinois  judgment,  for  and  on  behalf  of  Anson 
Eldred  and  for  his  use  and  benefit.  In  the  light  of  the  prin- 
ciples above  stated,  it  must  be  held  that  the  latter  may  avail 
himself  of  the  benefits  of  that  agreement. 

It  must  be  further  held  that  his  rights  are  coextensive  with 
those  which  Farr  would  have,  were  he  iu  court  seeking  to 
compel  the  plaintiffs  to  perform  the  agreement  on  their  part. 

We  do  not  mean  that  Eldred  must  be  confined  litendly  to 
the  relief  to  which  Farr  would  be  entitled — but  he  must  be 
substantially  confined  to  it.  The  fact  that  the  judgment, 
which  is  the  subject  matter  of  the  agreement,  is  against  El- 
dred^  may  render  necessary  a  change  in  the  form  of  the  relief, 
if  relief  be  granted.  For  example,  if  Farr  would  be  entitled 
to  an  assignment  of  the  judgment  should  he  prevail  in  an  ac- 
tion brought  by  him  against  the  plaintiffs  to  enforce  specific 
performance  of  the  agreement,  in  a  like  action  by  Eldred  he 
might  be  entitled  to  a  discharge  of  the  judgment,  or  to  an  in- 
junction restraining  the  collection  of  it;  for  it  is  quite  imma- 
terial to  the  plaintiffs  whether  they  assign  or  discharge,  and  the 
difference  between  the  two  modes  of  relief  is  xmimportant  and 
formal.  Neither  do  we  mean  to  say  that  Anson  Eldred  may 
not,  in  this  action,  enforce  his  equitable  counterclaim;  for  that 
IS  a  matter  entirely  independent  of  »fluch  agreement. 

"We  are  not  to  consider  and  determine  what  the  rights  of 
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Farr  would  be  under  tlie  agreement,  were  lie  seeking  to  en- 
force them. 

In  1868,  the  plaintiffs  attempted  to  exercise  the  option 
given  them  in  the  agreement,  to  declare  the  same  void  and  to 
secure  the  forfeiture  of  the  payments  theretofore  made  on  it 
by  Farr.  This  they  could  not  do  effectually  without  an  offer 
to  surrender  to  Farr  the  outstanding  notes  which  he  had  given 
them  in  part  execution  of  the  agreement;  and  they  made  no 
such  offer.  Hence  there  has  been  no  sufficient  exercise  of 
such  option,  and,  consequently,  no  forfeiture  of  the  payments 
made  by  Farr  on  the  agreement.  We  are  not  called  upon  to 
determine,  and  do  not  here  determine,  whether  or  not  a  court 
of  equity  would  relieve  against  sudi  forfeiture,  had  the  plains 
tiffs,  with  the  attempted  exercise  of  such  option  in  1868,  sur- 
rendered or  offered  to  surrender  to  Farr  such  outstanding 
notes. 

As  the  case  stands  upon  the  proofs,  until  Anson  Eldred  as- 
serted  his  rights  under  the  agreement,  as  principal,  Farr  could 
have  maintained  an  action  against  the  plaintiffs  to  compel  a  spe- 
cific performance  of  the  agreement,  upon  tendering  or  offering 
payment  of  the  balance  due  thereon.  Specific  performance  in 
such  case  would  be  an  assignment  to  Farr  of  the  Illinois  judg- 
ment. Inasmuch  as  Farr  would  take  such  assignment  as  the 
agent  and  for  the  use  and  benefit  of  Anson,  Eldred j  who  paid 
the  consideration  therefor,  aside  from  any  question  of  fraud, 
such  specific  performance  would  be  equivalent  to  a  discharge 
of  the  judgment. 

When  this  action  was  commenced,  Anson  Eldred  had  the 
same  right  to  enforce  specific  performance  of  the  agreement 
on  the  same  terms  and  conditions;  and  in  such  case  the  appro- 
priate specific  performance  is  the  equivalent  of  assignment  to 
Farr,  to  wit,  the  discharge  of  the  judgment,  or  a  decree  declar- 
ing the  judgment  fully  paid  and  satisfied. 

But  such  relief,  whether  at  the  suit  of  Farr  or  of  Anson 
Eldredj  can  only  be  obtained  in  a  court  of  equity.    Hence^ 
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while  it  is  competent  for  Eldred  to  obtain  such  relief  in  this 
action,  he  can  only  obtain  it  by  pleading  a  counterclaim  in 
the  nature  of  a  bill  in  equity  for  a  specific  performance  of  the 
agreement. 

The  payments  made  by  Farr  on  the  agreement  are  pleaded 
as  payments  on  the  Illinois  judgment;  but  they  are  not  pay- 
ments on  the  judgment,  and  are  not  available  as  a  legal  de- 
fense to  an  action  thereon. 

It  was  argued  at  the  bar  that  there  is  enough  in  such  plea 
of  payment  to  constitute  it  a  counterclaim.  But  we  think 
otherwise.  The  answer  in  that  behalf  avers  payment  by  Farr 
of  $4,100  on  the  judgment,  and  claims  that  the  amount  should 
be  allowed  as  such.  This  is  no  counterclaim,  much  less  is  it 
an  equitable  counterclaim,  but  only  a  legal  defense  to  a  part 
of  the  plaintiffs'  claim.  The  issue  upon  it  would  be  triable 
by  a  jury.  As  such  defense,  it  is  not  available  in  this  action. 
The  testimony  introduced  tmder  it,  and  received  under  objec- 
tion, failed  entirely  to  show  that  those  payments  were  made 
on  the  judgment;  and  under  the  pleadings  as  they  are,  the 
testimony  should  have  been  rejected. 

On  former  occasions  this  court  has  had  under  consideration 
answers  containing  averments  of  &ct  so  pleaded  that  it  was 
doubtful  whether  counterclaims  were  predicated  upon  them, 
or  whether  they  were  alleged  merely  as  defenses;  and  by  argu- 
ment and  the  application  of  various  tests,  the  court  has  deter- 
mined the  character  of  these  pleadings.  Should  it  be  asserted 
that  there  is  an  inconsistency  in  those  decisions,  we  are  not 
prepared  to  dispute  the  assertion.  The  rule  on  this  subject 
should  be  certain  and  uniform.  In  order  that  it  may  be  so  in 
the  future,  we  take  this  occasion  to  say  that  hereafter  no  aver- 
ment in  an  answer  will  be  held  to  constitute  a  counterclaim, 
unless  it  is  so  denominated  and  the  appropriate  relief  prayed. 
"Wanting  these  requisites,  the  pleading  will  be  held  to  be  a 
defense  only.  It  is  so  easy  to  commence  a  counterclaim  by 
denominating  it  a  counterclaim,  and  to  close  it  with  a  demand 
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for  relief,  that  it  is  not  tmreasonable,  and  does  no  violence  to 
the  spirit  of  the  code,  to  require  the  pleader  to  do  so. 

The  judgment  herein  is  substantially  a  judgment  in  equity 
for  the  specific  performance,  by  the  plaintiffs,  of  their  agree- 
ment wiUi  Farr.  The  action  is  an  action  at  law,  and  we  have 
seen  that  the  portion  of  the  answer  under  consideration,  and 
upon  which  the  judgment  is  founded  in  part,  is  merely  a  legal 
defense.  Hence  there  are  no  suflScient  pleadings  to  support 
the  judgment.  The  variance  between  a  mere  legal  defense  of 
payment,  and  an  equitable  counterclaim  for  specific  perform- 
ance, is  material  and  vital;  and  it  cannot  be  disregarded,  or 
cured  by  summary  amendment  of  the  answer  on  the  trial. 

II.  Although  the  views  above  expressed  must  necessarily 
result  in  the  reversal  of  the  judgment,  yet,  for  the  purpose  of 
giving  the  proper  directions  to  the  circuit  court,  it  is  neces- 
sary to  consider  that  portion  of  the  judgment  which  relates  to 
the  equitable  counterclaim  in  the  answer. 

It  appears  from  the  evidence  that  the  plaintiffs  Samtiel  H. 
Saven  and  Jane  S.  Ha/oen^  his  wife,  have  resided  for  many 
years  in  the  city  of  Chicago,  and  that  all  the  other  plaintifl^s, 
during  the  time  covered  by  the  transactions  involved  in  this 
litigation,  resided,  and  still  reside,  in  the  state  of  Massachu- 
setts; that  Samuel  R,  Haven  (who  is  referred  to  in  the  bill 
of  exceptions  as  Dr.  Haven)  had  the  sole  charge  of  the 
premises  described  in  the  Grey  lease,  renting  the  same  and 
collecting  the  rents,  from  the  time  that  lease  was  executed 
until  the  spring  of  1861,  when  he  entered  the  army  as  a  sur- 
geon  and  remained  therein  until  the  spring  or  summer  of 
1863;  and  tliat  during  that  period  he  was  almost  constantly 
absent  from  Chicago.  On  leaving  Chicago,  in  1861,  Dr. 
Haven  appointed  one  Schofield  his  agent  to  transact  all  his 
business  in  that  city  during  his  absence,  and  delivered  to  him 
all  his  papers  relating  to  the  Stowell  property  leased  to  Grey, 
but  which  property  was  then  occupied  by  Eldreds  &  Balcom. 

In  January,  1862,  Eldreds  &  Balcom  abandoned  the  leased 
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property,  notified  Schofield  of  the  fact,  and  surrendered  or  of- 
fered to  surrender  the  same  to  him  for  the  plaintiffs.  There- 
upon, in  March,  1862,  the  plaintiff  Mary  A.  StoweUy  who 
owned  or  represented  an  undivided  seven-ninths  of  the  prop- 
erty, gave  Schofield  a  formal  power  of  attorney  duly  author- 
izing him  to  relet  the  same;  the  plaintiff  Oeorge  W.  Johnsony 
who  represented  one-ninth  of  the  property,  wrote  to  Schofield 
telling  him  to  use  his  best  discretion  in  leasing  the  property, 
and  giving  him  certain  directions  as  to  terms  of  lease;  and 
Dr.  Ha/ven^  who  represented  the  other  one-ninth  interest, 
wrote  to  Schofield  from  Virginia,  telling  him  to  do  as  he 
thought  best  in  the  matter.  It  is  certain  that  all  of  the  above 
named  plaintiffs  knew,  at  the  time  they  so  acted  or  wrote,  that 
the  property  was  vacant,  and  that  Eldreds  &  Balcom  were  en- 
deavoring to  surrender  their  lease. 

Armed  with  such  ample  authority  to  do  so,  Schofield,  on  the 
24th  of  March,  1862,  leased  the  property  to  the  fimi  of  Pear- 
son &  Avery  for  one  year  from  May  1, 1862,  at  the  rent  of 
$2,500  per  year,  and  said  lessees  entered  into  possession  there- 
of April  1, 1862.  Under  date  of  March  30th,  in  the  same 
year,  and  no  doubt  in  anwer  to  a  letter  from  Schofield  inform- 
ing him  that  the  property  had  been  leased  to  Pearson  & 
Avery,  Johnson  wrote  to  Schofield  that  he  was  glad  to  hear 
that  the  property  was  rented  to  a  responsible  man,  and  that 
the  rent  for  the  first  quarter  had  been  paid. 

Schofield  collected  the  rent  for  two  quarters  of  Pearson  & 
Avery,  and  accounted  therefor  to  the  plaintiffs.  Under  date 
of  October  23,  1862,  he  remitted  to  Johnson  a  draft  for 
$606.26,  with  statement  showing  it  to  have  been  received  for 
rent  of  the  property  leased  to  Pearson  &  Avery;  and  five  days 
later,  Johnson  acknowledged  by  letter  the  receipt  of  the  draft 

Schofield  having  ceased  to  act  as  the  agent  of  the  plaintiffs, 
one  Ingalls  collected  the  rent  of  Pearson  &  Avery  for  the 
third  quarter,  and  paid  over  or  accounted  for  the  same  to 
Dr.  Savenj  who,  for  himself  and  all  the  other  plaintiffs,  re- 
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ceipted  to  him  therefor.  This  receipt  is  defectively  dated, 
but  was  doubtless  given  May  1, 1863,  at  which  time  I>r.  Ha- 
ven was  temporarily  in  Chicago.  On  the  same  day  (May  1, 
1863)  Dr.  Haven  in  person  collected  the  rent  of  Pearson  & 
Avery  for  the  fourth  quarter,  ending  on  that  day. 

After  the  action  was  brought  against  Eldreds  &  Balcom,  in 
1864,  in  the  Cook  county  circuit  court,  the  defendant  Anson 
Eldred  made  reasonable  and  diligent  efforts  to  find  Schofield 
(who  left  Chicago  in  1862),  for  the  purpose  of  obtaining  his 
testimony,  which,  had  it  been  obtained,  would  have  proved  or 
tended  to  prove  Eldred^ %  defense  in  that  action  as  to  the  rent 
accruing  after  April  1, 1862.  Those  efforts  were  unsuccessful. 
Dr.  HaA)en  was  the  only  plaintiff  in  that  action  who  was  pres- 
ent at  the  trial  thereof.  Eldred  called  him  as  a  witness  to 
prove  such  defense,  and  he  was  duly  sworn  and  examined  in 
that  behalf.  But,  instead  of  testifying  to  the*  facts  as  he 
knew  them  to  be,  or,  at  least,  as  he  had  recently  known  them 
to  be,  he  denied  that  he  authorized  Schofield  to  act  for  the 
Stowell  estate  in  respect  to  the  property  leased  to  Grey  and 
occupied  by  Eldreds  &  Balcom;  he  denied  all  knowledge  of 
the  lease  to  Pearson  &  Avery;  he  denied  that  he  had  ever  re- 
ceived a  dollar  of  rent  accruing  under  that  lease  to  his  knowl- 
edge; he  denied  knowledge  that  any  of  the  plaintiffs  ever  re- 
ceived any  such  rent,  or  knew  of  the  existence  of  the  lease; 
and,  in  brief,  he  denied  more  or  less  positively  all  knowledge 
of  the  existence  of  any  and  every  fact  material  and  essential 
to  such  defense.  Having  no  other  testimony  at  hand  to  prove 
the  same,  of  course  Eldred  failed  to  establish  his  defense,  and 
judgment  went  against  him  for  $6,500  more  than  plaintiffs 
would  have  recovered  had  Dr.  Hwoen  testified  to  the  facts  as 
they  were.  The  foregoing  facts  are  substantially  stated  in 
the  answer,  and  in  the  findings  of  the  court 

It  would  seem  from  the  above  statement  that  the  case  is  a 
proper  one  for  equitable  relief,  within  the  rule  laid  down  on 
the  former  appesd  (26  Wis.,  504).    It  is  claimed,  however, 
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that  the  case  is  not  not  within  that  rule,  for  the  alleged  rea- 
son that  Dt.  Haven  did  not  commit  perjury  in  his  testimony 
on  the  trial  of  the  Illinois  suit,  but  that  he  had  forgotten  the 
facts,  and  testified  honestly,  though  inaccurately.  The  answer 
to  this  position  is,  that  Dr.  H(wen^  knowing  all  the  facts  es- 
sential to  EldrecPa  defense  in  that  suit,  ought  not  to  have  for- 
gotten them  when  a  little  honest  eflfbrt  in  that  direction 
would  have  brought  them  within  his  recollection.  He  and 
his  coplaintiflfe  cannot  be  heard  in  a  court  of  equity  to  assert 
such  forgetf ulness,  and  thereby  compel  Anson  Eldred  to  pay 
them  many  thousands  of  dollars  more  than  in  equity  and  jus- 
tice he  owes  them. 

The  propriety  and  reasonableness  of  these  views  will  be 
more  apparent  if  we  look  for  a  moment  at  a  single  aspect  of 
the  case,  and  there  are  others  equally  significant.  In  1803, 
Dr.  Haven^  in  person,  collected  $625  in  cash  of  Pearson  & 
Avery,  for  rent  accruing  under  their  lease  of  the  property 
theretofore  held  by  Eldreds  ife  Balcom  imder  the  Grey  lease. 
At  the  same  time  he  received  the  account  of  Ingalls,  the  agent 
of  the  plaintiffs,  and  receipted  to  him  for  a  like  amount  of  rent 
collected  by  Ingalls  of  Pearson  &  Avery  on  the  same  lease. 

Proof  of  these  transactions  on  the  trial  would  have  reduced 
the  judgment  in  suit  $6,500.  Dr.  HaveUy  on  being  called  as 
a  witness  to  make  such  proof,  testified  that  he  never  received 
a  dollar  of  rent  accruing  under  the  Pearson  &  Avery  lease,  to 
his  knowledge.  Such  testimony  was  given  within  less  than 
three  years  after  he  received  in  person  a  large  sum  of  money, 
and  audited  the  account  of  Ingalls  for  another  large  sum 
(amounting  in  all  to  $1,250),  all  of  which  accrued  under  that 
lease.  Because  Dr.  Haven  so  testified,  the  judgment  in  suit 
is  for  $6,500  more  than  it  would  have  been  had  he  testified 
that  he  received  the  rent.  What  manner  of  equity  would 
that  be  which  would  permit  him  and  his  coplaintiffs  to  enforce 
payment  of  that  portion  of  the  judgment? 

Let  us  look  for  a  moment  at  another  aspect  of  the  case. 
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The  Ulinois  suit  was  commenced  in  1864.  At  that  time  ev- 
ery one  of  the  plaintiffs  knew  that  Eldreds  &  Balcom  were 
not  legally  liable  for  any  rent  accruing  on  the  Grey  lease  after 
April  1, 1862.  That  action  was  brought  too  recently  after 
the  transactions  above  narrated  to  leave  any  room  for  the  plea 
of  forgetfulness.  Yet  the  plaintiffs  sought  in  that  suit  to  re- 
cover, and,  by  means  of  the  alleged  forgetfulness  of  &cts  by 
one  of  their  number,  did  recover,  thousands  of  dollars  of  rent 
accruing  after  that  date. 

The  plaintiffs  seek  to  recover  the  full  amount  of  the  Illinois 
judgment,  principal  and  interest,  less  $2,500  received  of  Pear- 
son &  Avery,  which  they  now  offer  to  allow  thereon.  To  per- 
mit them,  under  all  of  the  circumstances  of  the  case,  to  do  so, 
would  be  to  permit  the  defendants  to  be  grossly  wronged; 
and  to  hold  Aat  a  court  of  equity  is  powerless  to  prevent 
such  wrong  from  being  consummated,  would  be  to  restrict  the 
powers  of  that  court  to  relieve  against  fraud  and  injustice, 
within  limits  altogether  too  narrow. 

Were  Dr,  Haven  on  trial  for  perjury  assigned  upon  his 
testimony  in  the  Illinois  suit,  he  might  allege  forgetfulness  of 
the  fewit  to  disprove  criminal  intent;  but  the  plaintiffs  ought 
not  to  be  heard  to  allege  such  forgetfulness  by  one  of  their 
number  to  enable  them  to  recover  of  Anson  Eldred  several 
thousands  of  dollars  more  than  in  justice  and  equity  they 
ought  to  recover. 

Our  conclusions  are,  that  to  entitle  the  defendant  Anson 
Eldred  to  recover  on  his  equitable  counterclaim,  it  is  suffi- 
cient that  he  has  proved:  1.  That  when  the  Illinois  suit  was 
brought,  the  plaintiffs  knew  they  had  no  valid  claim  against 
Eldreds  &  Balcom  for  rent  accruing  after  April  1,  1862; 
2.  That  2>r.  Hcuoenj  when  examined  as  a  witness  on  tiie  trial 
of  that  suit,  denied  knowledge  of  facts  which  were  within  his 
knowledge,  and  which  he  ought  to  have^  recollected,  and 
which,  had  they  been  proved,  would  have  prevented  a  recovery 
for  rent  accruing  after  that  date;  and,  3.  That  he,  the  said 
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Anson  Eldred^  is  not  chargeable  with  laches  in  that  action, 
in  respect  to  his  defense  thereol 

The  portion  of  the  judgment  of  the  drcnit  conrt  appealed 
from  must  be  reversed,  and  the  cause  r^nanded  with  direc- 
tions to  that  court  to  permit  the  defendant  Anson  Eldred  to 
amend  his  answer  by  inserting  therein  another  equitable 
counterclaim  founded  on  the  contract  between  Farr  and  the 
plaintiffs,  and  the  payment  of  money  into  court  as  stated  in 
the  judgment.  Tlie  nature  of  such  counterclaim  has  already 
been  sufficiently  indicated.  If  the  amendment  be  made  with- 
in such  reasonable  time  as  the  court  shall  direct,  a  new  trial 
is  awarded.  Otherwise,  judgment  must  be  entered  for  the 
plaintiffs  for  the  Chicago  judgment  less  $6,503.84,  and  inter- 
est on  the  balance  at  six  percent,  from  the  time  the  judgment 
was  rendered. 

By  the  Court.  — Ordered  accordingly. 


Bass  vs.  Thb  Ohioago  &  Nobthwestebn  IUilwat  Company* 

ExcBssiYB  Damaobs:  CoupBirsATORT  and  Exemplabt  Damages.  (1,2) 
Setting  aside  verdict  for  excessive  damages.  (3)  Case  stated;  damages 
for  personal  injuries  held  excessive,  (4)  Effect  cf  former  verdict  for 
same  sum.  (5)  Exemplary  damages,  when  allowable.  (6)  When  ver^ 
diet  must  he  treated  as  for  eompensaiorg  damages  orUg. 

1.  The  diGoit  courts  of  this  state  have  the  power,  and  it  is  their  dxitiy,  to  set 

aside  verdicts  awarding  excessive  damages. 

2.  Verdicts  are  not  to  be  set  aside  as  excessive  merely  becaose  the  ooort  would 

be  better  satisfied  if  the  damages  were  assessed  at  a  less  som,  but  only 
when  it  is  clear  that  ^bey  aze  maAeiiaUy  gxeater  than  the  evidence  wiU 
justify. 
8.  In  this  case  the  jury  might  have  found  from  the  evidence  that  the  plamtifP, 
as  a  i>aB8enger  on  defendant's  train,  being  unable  to  find  a  seat  else- 
where, except  in  a  filthy  smokiiig  car,  peaceably  and  lawfully,  and  wifii- 
ont  being  forbidden,  enteied  the  huto'  car,  in  which  there  were  many 


Digitized  by  VjOOQIC 


JAXUARY  TEEM,  1876.  637 

Ban  T8.  The  Chicago  k  Northwefltem  Railway  Company. 

vacant  seatB,  and,  ^en  about  to  occupy  one  of  these,  withont  having 
been  first  reqaeeted  to  leave  the  car,  was  rudely  and  violently  seized  by 
the  defendant's  brakeman,  and  forcibly  thrust  from  the  car  to  the  plat- 
form;  that  the  train  was  then  crossmg  a  river,  though,  from  the  con- 
struction of  the  platform,  the  peril  to  plaintiff  from  that  dittunstanoe 
was  sHght;  that  the  assault  was  committed  in  the  presence  of  a  number 
of  ladies  and  gentlemen;  that  plaintifrs  cane,  and  a  ring  on  one  of  his 
fingers,  were  bn^en,  and  the  broken  ring  cut  the  finger  to  ilie  bone, 
making  a  ragged  wound;  that  the  back  of  one  (A  has  hands  was  lacer- 
ated or  bruised  so  that  blood  flowed  from  the  wound;  and  that  one  arm 
was  somewhat  bruised,  and  showed  extravasation  for  iliree  weeks  there- 
after. Under  instructiojis  which  did  not  allow  exemplary  dama^pes, 
plaintiff  had  a  verdict  and  judgment  for  $4,500.    HM,  excessive. 

4.  The  fact  that  on  a  former  tiial  ol  the  cause  the  jury  awarded  the  same 

amount  (£  damages,  haji  no  force  to  sustain  the  present  verdict,  it  ap- 
pearing that  the  jury  were  permitted  by  the  court  on  such  former  trial  to 
award  exemplary  damages. 

5.  There  was  evidence  on  the  present  trial  tending  to  show  that  after  defend- 

ant had  notice  that  its  teikeman  had  committed  the  iiguries  complained 
of,  it  retained  him  in  its  service,  and  promoted  him  to  a  position  of  great- 
er responsibiliiy.  Held,  that  if  this  was  done  with  knowledge  of  the 
manner  and  circumstances  sA  tilia  assault. alleged  in  the  compl^Eunt,  it 
might  be  such  a  ratification  of  the  brakeman's  acts  as  to  aathcnrize  the 
jury,  in  its  discretion,  to  awaxd  exemplary  damages;  and  th^  should 
have  been  so  instructed. 

6.  But,  no  such  instruction  having  been  given,  the  verdict  must  be  treated  as 

one  for  compensatory  damages  only,  and  must  be  set  aside  as  excessive. 

APPEAL  from  the  Circuit  Court  for  JRock  County. 

This  case  was  before  this  court  on  a  former  appeal;  and  in 
the  report  thereof,  in  86  Wis.,  450,  will  be  found  a  statement 
of  the  pleadings,  and  also  of  the  testimony  given  on  the  first 
trial  of  the  action.  On  that  appeal,  the  judgment  for  the 
plaintiff  was  reversed  for  error  in  the  instructions  given  to 
the  jury;  and  the  cause  was  again  tried.  The  testimony 
on  the  last  trial  was  substantially  a  repetition  of  that  given 
on  the  former  trial.  To  the  statement  of  the  case  on  the  for- 
mer  appeal  (which  will  not  here  be  repeated),  it  is  only  neces- 
sary to  add  that  the  complaint  contains  the  averment,  not 
denied  in  the  answer,  that  the  plaintiff  is,  by  profession,  an 
attomey-at-law;  and  that  it  was  proved  on  the  trial  that 
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because  of  weakness  of  his  ankles,  he  has  been  lame  in  both 
feet  from  his  childhood,  so  that  in  walking  he  is  obliged  to 
use  a  cane,  and  is  unable  without  support  to  bear  his  weight 
on  either  foot;  also,  that  by  reason  of  a  fracture  of  his  left 
arm  near  the  elbow,  which  fracture  was  never  reduced,  he  has 
but  little  use  of  that  arm. 

The  circuit  judge  instructed  the  jury,  inter  alia,  that  if  the 
plaintiff  was  entitled  to  recover,  he  could  only  recover  com- 
pensatory damages.  The  jury  found  for  the  plaintiff,  and 
assessed  his  damages  at  $4,500.  A  motion  for  a  new  trial  was 
denied,  and  judgment  was  entered  pursuant  to  the  verdict 
One  of  the  grounds  assigned  in  support  of  the  motion  for  a 
new  trial  was,  that  the  jury  awarded  excessive  damages. 

The  defendant  appealed  from  the  judgment 
William  Ruger^  for  appellant,  argued,  among  other  things, 
that  the  damages  were  excessive,  and  a  new  trial  should  have 
been  granted  for  that  reason;  citing  C raker  v.  Railway  Co.^ 
36  Wis.,  678;  Ca/rvrmig  tt.  Inhahitamite  of  WilUamstown^  1 
Gush.,  461;  2  Qreenl.  Ev.,  §  267;  Sedgwick  on  Dam.  (4th 
ed.),  31-33,  645;  WUe<m  v.  Toung,  31  Wis.,  574;  Day  v. 
Woodrufy  13  How.  (U.  S.),  371;  Wade  v.  Lmyy,  20  id.,  34; 
Railway  Co,  v.  Sutton^  53  ill.,  399-400;  Prentice  v.  Shawj 
66  Me.,  427;  Railway  Co.  v.  Kelley^  7  Casey,  379;  Lomibard 
V.  Chicago^  4  Biss.,  460;  Dreaaler  v.  Da/insy  7  Wis.,  528; 
Fairbanks  v.  Witter^  18  id.,  287-8;  Pickett  v.  Crooky  20  id., 
358;  Strahlendorf  V.  Rosenthal^  30  id.,  676;  Wheeler  v.  West- 
party  id.,  392;  Jaquish  v.  Ithacay  36  id.,  112-113;  Rogers  v. 
Henry y  32  id.,  327;  SamUnv.  Spauldingy  27  id.,  360;  Bone- 
steel  V.  Bonesteely  30  id.,  512,  516;  City  of  Ripon  v.  Bittely 
id.,  616-616;  Raikoay  Co.  v.  Hunter y  11  id.,  160,  164;  Blair 
V.  Railway  Co.y  20  id.,  254,  266;  Weisenberg  v.  AppletoUy  26 
id.,  66;  Goodno  v.  Oshkoshy  28  id.,  300;  Spicer  v.  Railway 
Co.y  29  id.,  580;  Schmidt  v.  Railway  Co.y  23  id.,  186;  Patten 
V.  Railway  Co.y  32  id.,  524,  636,  536;  City  of  Decatur  v. 
Fishery  53  HI.,  407;  Pullman  Palace  Car  v.  Reedy  —  id., 
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— ;  Rmlway  Co.  v.  Pa/rk%^  18  id.,  460;  BmlAJoa/y  Co.  v. 
VanaUay  21  id,  188;  Peck  v.  Railway  Co.,  11 N.  Y.  S.  C,  286; 
Turner  v.  Railway  Co.,  84  Cal.,  594;  TarheU  v.  Railway/ 
Co.,  id.,  616;  Theobald  v.  Raihoay  Co.,  26  Eng.  L.  &  E.,  488; 
Pearson  v.  Duane,  4  Wall.,  606. 
J.  W.  Bass  and  H.  S.  Orion,  for  respondent: 
1.  The  defendant,  by  retaining  the  offending  servant  in  its 
employ,  has  ratified  his  acts,  and  so  made  itself  liable  for 
exemplary  damages.  Craker  v.  Railway  Co.,  86  Wis.,  676. 
2.  In  respect  to  compensatory  damages,  the  court  below  fol- 
lowed the  rule  laid  down  in  Craker  v.  Railway  Co.  8.  The 
verdict  should  not  be  set  aside  as  excessive.  Verdicts  in  such 
cases  will  not  be  set  aside  by  the  court  unless  it  is  clear  that 
the  decision  of  the  jury  evinces  a  mistake  in  principle,  or  that 
they  were  carried  away  by  passion,  corruption  or  prejudice. 
Birchard  v.  Booth,  4  Wis.,  76;  Diiberly  v.  Chmning,  4  Term, 
651;  Hewlett  v.  CruchZey,  5  Taunt.,  277;  Craker  v.  Railway 
Co.,  supra;  Chendwithv.  Hicks,  5  Ind.,  224;  Blanchardv. 
Morris,  15  111.,  85;  Creed  v.  Fisher,  26  Eng.  L.  &  E.,  884; 
Baker  V.  Briggs,  8  Pick.,  122;  Treanor  v.  Donahoe,  9  Cush., 
228;  Jacobs  V.  Bangor,  4  Shepley,  187;  Lang  v.  Hopkins,  10 
Ga.,  87;  Fish  v.  Roseberry,  22  HI.,  288.  An  appellate  court 
will  be  slow  in  granting  a  new  trial  on  that  ground  alone, 
when  the  court  below  is  satisfied  with  the  verdict.  Tullidge 
V.  Wade,  8  Wils.,  18;  Redshaw  v.  Brooks,  2  id.,  405;  Huckle 
V.  Money,  id.,  205;  Bennett  v.  Alcott,  2  Term,  166.  A  new 
trial  on  this  ground  is  rarely  granted  in  cases  of  personal 
torts.  Cook  V.  Hill,  8  Sandf .,  341 ;  Torre  v.  Summers,  2  N. 
&  McC,  267;  Oilbert  v.  Burtenshaw,  Cowp.,  280;  Smith  v. 
Woodfine,  1 C.  B.,  N.  S.,  661;  Chambers  v.  Robinson,  1  Str., 
691;  Clerk  V.  Udall,  2  Salk.,  649;  Macon  R'yv.  Wifm^^Q 
Ga.,  250. 

'     Ltok,  J.    It  is  the  law  of  this  state,  settled  by  numerous  ad- 
judications  of  this  court,  that  the  circuit  courts  have  the  power 
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and,  on  proper  applications,  it  is  their  duty,  to  set  aside  Ter- 
diets  which  award  excessive,  damages.  If  the  damages  award- 
ed in  this  case  are  excessive,  the  motion  for  a  new  trial  shook! 
have  been  granted. 

Are  the  damages  excessive!  Or  (stating  the  question  in 
another  form),  is  the  amount  awarded  by  the  jury  ($4,500)  so 
far  in  excess  of  just  compensation  to  the  plaintiff  for  tiie  in- 
juries he  suffered  at  the  hands  of  defendant's  agents  and  em- 
ployees, as  to  render  it  the  duty  of  the  court  to  set  aside  the 
verdict?  For,  although  the  court  may  think  that  tiie  jury 
have  awarded  damages  somewhat  too  liberally,  and  would  be 
better  satisfied  had  they  been  assessed  at  a  less  sum,  still  the 
verdict  should  not  be  disturbed  unless  it  is  clear  that  the 
damages  awarded  are  materially  greater  than  the  evidence  will 
justify. 

The  testimony  tends  to  show,  and  the  jury  may  properly 
have  found  therefrom,  that,  being  unable  to  find  a  seat  else- 
where, except  in  a  filtliy  smoking  car,  th6  plaintiff  peaceably 
and  lawfully  entered  the  ladies'  car,  in  which  there  were  many 
vacant  seats,  and,  when  about  to  occupy  one  of  these,  was 
rudely  and  violently  seized  by  the  defendant's  brakeman,  who, 
aided  by  a  volunteer,  forcibly  thrust  the  plaintiff  from  the  car 
to  the  platform;  that  the  train  was  then  crossing  Fox  river  in 
the  city  of  Oshkosh;  that  the  plaintiff  was  not  first  requested 
to  leave  the  car,  or  forbidden  to  enter  it;  that  the  assault  was 
committed  in  the  presence  of  a  number  of  ladies  and  gentle- 
men; that  the  plaintiff's  cane  and  a  ring  on  one  of  his  fingers 
were  broken,  and  the  broken  ring  cut  the  finger  to  the  bone, 
making  a  ragged  wound;  that  the  back  of  one  of  his  hands 
was  lacerated  or  bruised  so  that  blood  flowed  from  the  wound; 
and  that  one  arm  was  somewhat  bruised,  and  showed  extrava- 
sation for  three  weeks  thereafter. 

Under  the  instruction  given  by  the  court,  the  jury  could 
not  properly  award  exemplary  damages,  and  the  verdict  must 
necessarily  be  considered  as  for  compensatory  damages  only. 
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The  mere  bodily  injuries  which  the  plaintiff  received  were 
transient  in  their  effects  and  comparatively  slight,  and  mani- 
festly but  a  very  small  portion  of  the  damages  awarded  to 
him  could  have  been  given  for  those  injuries.  Neither  could 
any  considerable  amount  of  damages  have  been  awarded  for 
personal  peril,  because  it  is  satisfactorily  proved  that  the  plat- 
forms of  the  cars  were  so  constructed  that  the  plaintiff  was  in 
little  or  no  danger  of  falling  from  the  train.  The  damages 
must  have  been  given,  chiefly,  for  the  mental  sufferings  of  the 
plaintiff —  the  vexation  and  anxiety  —  the  sense  of  wrong  and 
insult  —  produced  by  the  acts  of  the  brakeman. 

In  the  case  of  Craker  v.  Railway  Co.^  36  Wis.,  657,  the 
plaintiff  was  a  female,  and  the  injury  of  which  she  complained, 
and  which  she  proved,  was,  that  the  conductor  of  the  defend- 
ant's train  of  cars  on  which  she  was  a  passenger,  committed  an 
indecent  and  most  outrageous  assault  upon  her  person.  The 
assault  was  committed,  however,  under  circumstances,  and 
was  followed  by  circumstances,  which  limited  the  liability  of 
the  defendant  to  compensatory  damages.  Under  the  rule 
above  stated,  we  sustained  a  verdict  in  that  case  for  $1,000, 
but  with  some  hesitation,  for  we  inclined  to  the  opinion  that 
the  jury  had  awarded  too  liberal  damages.  True,  the  bodily 
injury  and  perhaps  the  personal  peril  were  somewhat  greater 
in  this  case;  but  the  mental  suffering  of  Miss  Craker,  caused 
by  the  gross  insult  to  her  womanhood,  was  certainly  as  intense 
as  that  endured  by  the  plaintiff. 

Mental  suffering  was  the  principal  groimd  for  damages  in 
both  cases;  and  if  $1,000  was  a  liberal  allowance  in  one  case, 
it  must  be  that  $4,500  is  an  excessive  allowance  in  the  other. 
But,  without  regard  to  the  case  of  Craker  v.  Railwa^y  Co,^ 
the  damages  awarded  in  this  case  seem  to  us  to  be  much  above 
reasonable,  even  liberal,  compensation  for  all  the  injuries 
which  the  plaintiff  suffered. 

On  the  first  trial  of  this  action,  the  plaintiff  recovered  the 
same  damages,  to  wit,  $4,500;  and  this  is  urged  as  a  reason 
Vol.  XXXIX. -41 
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why  the  last  recovery  should  not  be  disturbed.  There  would 
be  much  force  in.  the  position,  w^%  it  not  for  the  fact  that  on 
the  first  trial  the  jury  were  instructed  that  they  might  award 
exemplary  damages  if  they  found  certain  facts  to  exist  which 
the  testimony  tended  to  prove.  This  instruction  will  be 
found*  in  the  argument  of  counsel  for  the  appellant  on  the 
former  appeal.  36  Wis.,  455.  Hence,  exemplary  damages 
might  have  been,  and  doubtless  were,  awarded  on  the  first  trial. 
The  difference  between  the  rule  of  damages  then  laid  down 
and  that  which  was  given  to  the  jury  on  the  last  trial  of  the 
cause,  is  fatal  to  the  argument;  for  it  destroys  the  effect  which 
might  otherwise  result  from  the  fact  that  two  juries  have 
awarded  the  same  damages. 

But  it  was  further  argued  by  the  learned  counsel  for  the 
plaintiff,  that,  notwithstanding  the  court  restricted  the  recov- 
ery to  actual  or  compensatory  damages,  there  was  sufficient 
testimony  in  the  case  to  justify  an  award  of  exemplary  dam- 
ages, and  that  the  verdict  should  be  dealt  with  as  though  it 
were  a  verdict  for  exemplary  as  well  as  compensatory  damages. 

The  testimony  tended  to  prove  that  after  the  defendant  had 
notice  that  its  employee  had  committed  the  wrongs  and  injur- 
ies complained  of,  it  retained  the  offending  brakeman  in  its 
service,  and  promoted  him  to  a  position  of  greater  responsi- 
bility. If  the  defendant  did  so  with  knowledge  that  its  brake- 
man  had  assaulted  the  plaintiff  and  forcibly  ejected  him  from 
the  car  in  the  manner  and  under  the  circumstances  alleged  in 
the  complaint,  that  might  be  such  a  ratification  of  the  act  of 
the  brakeman  as  would  have  authorized  the  jury,  in  its  dis- 
cretion, under  proper  instructions,  to  award  exemplary  dam- 
ages against  the  defendant.  We  think  the  learned  circuit 
judge  should  have  so  instructed  the  jury.  Had  he  done  so, 
our  opinion  is  that  the  second  recovery  of  $4,500  could  not 
properly  be  disturbed.  The  difficulty  in  the  way  of  sustain- 
ing such  recovery  on  the  present  record  is,  that  we  cannot 
know  that  a  jury,  with  the  same  proof  before  it,  and  acting 
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Tinder  proper  instmctions,  would  award  $4,600  damages*  We 
cannot  sustain  the  recovery  unless  we  hold  that  the  plaintiff  is 
absolutely  entitled  to  recover  exemplary  damages,  and  that  his 
damages  ought  not  to  be  assessed  at  less  than  $4,500.  We  can 
affirm  neither  of  these  propositions* 

We  are  very  reluctant  to  reverse  this  judgment  and  thus 
protract  the  litigation;  for  we  greatly  doubt  whether  such  re- 
versal will  result  in  any  benefit  to  the  appellant.  But  we 
have  no  alternative. 

By  th^  Court.  —  The  judgment  is  reversed,  and  the  cause 
remanded  for  another  trial. 


Watson  vs.  Wilcox,  imp. 

Nonce  or  Lis  Psnbbks.    (1^  2)  Whdn  notice  iwt  tkiatsd  hy  needier  and 
SuBBOOATiOK,    (3)  Who  thtitled  to  he  subrogated  to  rights  qf  mortgagee, 

1.  In  case  of  a  suit  in  eqiiity  to  have  certain  conveyances  held  for  mortgages 

only,  and  certain  others  held  void,  notice  of  lie  pendens  was  filed,  stating 
the  paartidt  and  the  natoie  of  the  suit,  ennmeratinff  the  several  coiiTey- 
anees  involved,  and  describing  ihe  land  conveyed  by  eadi  conveyance. 
Heldj  that  if  the  notice  had  stopped  there,  it  would  have  been  a  sufficient 
compliance  with  the  statute  (R.  S.,  ch.  134,  sec.  7). 

2.  The  notice,  however,  adds  a  conclusion,  stating  that  **  the  following  real 

estate  is  intended  to  be  afieeted  '*  by  the  action,  and  theceopon  gives  a 
wrong  description,  substituting,  by  a  dencal  error,  the  word  north  for 
south,  and  so  describes  lands  not  included  in  said  conveyances.  Held, 
that  this  needless  and  fsHae  conclusion  does  not  vitiate  the  notice.  Sprag* 
gon  fj.  McGreer,  14  Wis.,  439,  distingttished. 

3.  (hie,  who,  having  no  intoest  to  project,  voluntarily  loans  money  to  a  mort- 

gagor lor  the  pvurpose  of  satisfying  and  canceling  the  mortgage,  taking 
a  new  mortgage  for  his  own  security,  cannot  have  the  former  mortgage 
revived  and  Imnself  subrogated  to  the  rights  of  the  mortgagee  therein. 

APPEAL  from  the  Circuit  Court  for  Hook  County. 
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The  case  stated  in  the  oomplaint  is  substantiallj  as  follows: 
On  June  29, 1864,  Allen  Bates  and  the  defendant  Gkx>rge  Har- 
vey were  in  possession,  and  Ae  apparent  owners  of  certain 
lands  in  Rock  county,  claiming  title  to  a  portion  of  the  same 
by  deed,  dated  August  4,  1860,  from  Henry  Naiden,  who  had 
become  the  owner  of  the  same  by  foreclosure  of  a  certain 
mortgage  given  by  the  defendant  Wilcox^  dated  April  4, 1857; 
and  to  the  remainder  under  a  tax  deed  dated  September  13, 
1861,  and  a  sheriflfs  deed  dated  September  27,  1863,  which 
was  executed  pursuant  to  a  judgment  rendered  against  WUoox 
while  he  was  the  owner  of  the  land.  On  said  29th  of  June, 
Allen  Bates  conveyed  his  interest  in  said  lands  to  the  defendant 
Harriet  Harvey,  wife  of  Greorge  Harvey.  While  in  possession 
of  the  lands  in  question,  Harvey  and  wife  mortgaged  them  to 
Sarah  Ann  Hodson,  April  23, 1866,  for  $2,600,  on  which  mort- 
gage there  was  due  and  unpaid  on  October  22, 1869,  $1,750.  At 
that  time,  the  Harveys  being  unable  to  pay  the  mortgage,  Mrs. 
Hodson  applied  to  the  plaintiff  to  purchase  the  same,  which 
he  agreed  to  do;  and  as  they  were  about  to  make  an  assign- 
ment of  the  mortgage,  it  was  suggested  that  it  would  be  better 
to  have  the  mortgage  canceled,  and  take  a  new  mortgage  from 
the  Harveys,  which  was  agreed  to,  and  thereupon  the  plaintiff 
paid  to  Mrs.  Hodson,  at  tJie  request  of  the  Harveys,  $1,750, 
and  took  a  new  note  and  mortgage  from  the  Harveys  for  that 
sum,  and  said  mortgage  was  recorded  October  28,  1869,  and 
on  the  same  day  Mrs.  Hodson  satisfied  of  record  the  mortgage 
previously  executed  to  her.  On  October  12, 1869,  the  defend- 
ant Wilcox  commenced  an  action  in  the  Rock  county  circuit 
court,  against  Bates  and  wife  and  Harvey  and  wife,  to  have 
the  deeds  from  Henry  Naiden  and  the  sheriff  of  Rock  county, 
and  the  tax  deed,  above  mentioned,  declared  mortgages  to 
secure  Bates  and  Harvey  for  advances  made  by  them,  and  for 
an  accounting,  and  to  have  the  deed  from  Bates  and  wife  to 
Mrs.  Harvey  declared  a  voluntary  conveyance  and  void  as 
against  Wilcox;  and  on  that  day  a  certain  notice  of  lis  peji- 
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dens  was  filed.  In  said  action  it  was  finally  adjudged  that  the 
title  to  said  lands  was  in  WilcoXy  and  that  the  interest  of  the 
Harvejs  in  the  premises  mortgaged  to  the  plaintiff  was  a 
mortgage  interest  only.  It  is  further  alleged  that  the  said 
deeds  were  procured  to  be  executed  by  Wilcox  for  the  purpose 
of  hindering  his  creditors,  and  that  neither  the  plaintiff  nor 
Mrs.  Hodson  had  any  knowledge  of  the  pendency  of  said 
action,  or  that  Wiloox  had  any  interest  in  said  lands,  but 
when  the  sum  of  $1,760  was  advanced,  and  for  a  long  time 
afterward,  the  plaintiff  supposed  that  the  Harveys  were  the 
legal  and  equitable  owners  of  the  same.  Prayer,  that  the 
mortgage  to  the  plaintiff  be  held  a  valid  mortgage  as  against 
Wilcox^  or  that  tiie  release  of  the  Hodson  mortgage  be  can- 
celed, and  that  the  plaintiff  be  subrogated  to  all  the  rights 
of  Mrs.  Hodson  under  that  mortgage,  and  for  judgment  of 
foreclosure  under  her  mortgage.  The  complaint  sets  out  at 
length  the  notice  of  Us  pendens  above  mentioned;  but  its  con- 
tents sufiiciently  appear  from  the  opinion.  The  defendant 
Wilcox  demurred  to  the  complaint  as  not  stating  a  cause  of 
action;  the  demarrer  was  sustained;  and  plaintiff  appoaled 
fi'ora  the  judgment  entered  thereon. 

WilUcm,  Jtuger^  for  appellant: 

1.  The  Us  pendens  is  insufficient  to  charge  tiie  plaintiff 
with  notice.  If  the  conditions  upcm  which  the  right  of  record- 
ing instruments  depends  are  not  strictly  complied  with,  or  if 
the  record  or  filing  is  defective,  the  law  will  not  presume  no- 
tice. N.  T.  Life  Ins.  Co.  v.  White,  17  N.  T.,  469;  Prtnffle 
V.  Dwm,  87  Wis.,  449, 464, 466.  The  rule  that  a  person  hav- 
ing knowledge  sufficient  to  put  a  prudent  man  on  inquiry,  is 
chargeable  with  all  knowledge  to  which  such  inquiry  would 
lead,  only  applies  when  the  information  is  actual,  and  not 
constructive.  Story's  Eq.  Jur.  (Redfield's  ed.),  §  410  a,  899, 
note  5;  JElyv.  Wilcox,  20  Wis.,  680;  Pringlev.  Dunn,  87  id., 
464r-6;  Frost  v.  Beekman^  1  Johns.  Ch.,  299-800.  In  this 
cose  the  Us  pendens  was  defective  and  misleading,  and  as 
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though  no  notice  at  all  was  filed.  Spraggan  v.  McOreeTj  14 
"Wis.,  439;  Thomson  v,  WilcoXy  7  Lans.,  376;  Miller  v.  Sher- 
ry^  2  Wall.,  250.  Where  the  notice  is  not  definite  and  clear, 
or  is  conflicting  in  its  statements,  it  will  be  construed  strictly 
against  the  party  claiming  advantage  under  it.  Schnee  v. 
SchneBj  28  Wis.,  881-2.  Wilcox  made  the  conveyance  for  an 
unlawful  purpose,  and  it  should  not  be  held  to  be  avoided  as 
against  the  plaintiff  on  a  mere  presumption  that  the  latter 
knew  the  contents  of  the  defective  notice.  Reynolds  v.  Vilasj 
8  Wis.,  481-4,  and  cases  there  cited.  2.  If  the  plaintiff  failed 
to  acquire  a  lien  upon  the  land  by  the  mortgage  executed  to 
him,  the  &tcts  stated  entitled  him  to  have  the  discharge  of  the 
Hodson  mortgage  canceled,  and  to  be  subrogated  to  the  rights 
of  Mrs.  Hodson.  Morgan  v.  ffam/mettj  23  Wis.,  30;  Hay- 
mond  V.  Holbom^  id.,  57;  Blodgett  v.  Mitty  29  id.,  169;  Thorp 
V.  Amos  J  1  Sandl  Ch.,  26,  33-4;  McLaughlin  v.  Daniel^  8 
Dana,  183;  Carpenter  v.  Ins.  Co.y  16  Pet,  601;  Miller  v. 
Lancaster  J  5  Cold.,  522-4;  Towle  v.  Hoit,  14  N.  H,,  61; 
BaoiJc  V.  DodsoUy  9  Smedes  &  M.,  527;  1  Hilliard  on  Mort., 
355,  692;  Ferris  v.  Crawford^  2  Denio,  595;  Mount  i?.  Suy- 
davfiy  4  Sandf.  Ch.,  399;  Mathews  v.  Aihen^  1  Coms.,  595, 
699,  601,  604-5;  Story's  Eq.  Jur.  (Redfield's  ed.),  §  567.  The 
plaintiff  removed  a  lien  from  the  land  of  Wilcox^  not  as  a  gra- 
tuity,  but  upon  the  &ith  of  a  second  mortgage  upon  the  land; 
and  his  equities  are  the  same  as  if  he  had  taken  an  assignment 
of  the  mortgage,  and  he  cannot  be  held  a  volunteer  in  such  a 
sense  as  to  defeat  his  plain  equity.  Burrill's  Law  Die,  "Vol- 
untary;" Morgan  v.  Mammettj  23  Wis.,  80;  Raymond  v. 
EoTbomy  23  Wis.,  67. 

/.  C.  Sloarij  for  respondent: 

1.  The  notice,  in  spite  of  the  faulty  description  in  the 
closing  paragraph,  is  sufficient  to  put  a  purchaser  upon 
inquiry,  and,  hence,  is  sufficient  to  charge  him  with  all  the 
knowledge  to  which  such  inquiry,  if  entered  upon,  would 
have  led.     2  Sugden  on  Vend.,  290;  4  Kent's  Com.,  179; 
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Greene  v.  Slayter,  6  Johns.  Ch.,  38;  Pitney  v,  Leonard^  1 
Paige,  461 ;  Pendleton  v,  Fay^  2  id.,  202;  Sawley  v.  Cramer^ 
4  Cow.,  717;  Troup  v.  ffttrlbtUy  10  Barb.,  364;  Williamson 
V.  Brovm^  16  N.  Y.,  354;  Baker  v.  Bliss^  39  id.,  70;  Howa/rd 
Inev/rance  Co.  v.  Halsey^  4  Sandf.,  565;  Parker  v.  Kane^  4 
Wis.,  1;  Lamont  v.  Stimsony  5  id.,  443;  Za  Crosse  v.  Melrose, 
22  id.,  469;  Shove  v.  Zarsen,  22  id.,  142;  Fallass  v.  Pierce j^ 
30  id.,  443;  Peters  v.  Goodrich^  3  Conn.,  146;  Sigoumey  v. 
Munn,  7  id.,  324;  Bolles  v.  Chauncey,  8  id.,  389;  Booth  v. 
Barnumj  9  id.,  286.  2.  The  complaint  states  no  facts  suf- 
ficient to  warrant  the  subrogation  asked.  It  shows  that  the 
plaintiff  is  simply  a  volunteer,  advancing  the  money  as  a 
mere  investment.  To  entitle  him  to  subrogation,  it  should 
appear  that  he  had  paid  the  Hodson  mortgage  as  surety,  or  to 
protect  some  interest  which  he  had  in  the  premises.  May  on 
Ins.,  558;  Gadsden  ads.  Brown^  Speers'  Eq.,  37;  ErVs  Ap- 
peal, 2  Penn.,  296;  Goswiler^s  Estate,  3  id.,  200;  McGinnis^s 
Appeal,  16  Pa.  St.,  445;  Lloyd  v.  Galhraith,  32  id.,  103; 
Biclimond  v.  Marston,  15  Ind.,  134;  Downer  v.  Miller,  15 
Wis.,  ^Vl',  Sanford  v.  McLean,  3  Paige,  117;  Marvin  v, 
Vedder,  5  Cow.,  671;  Banta  v.  Gaa^mo,  1  Sandf.  Ch.,  383. 

Ryan,  C.  J.    This  appeal  involves  two  distinct  questions: 
I.  The  sufficiency  of  the  lis  pendens  in  the  action  brought 
by  the  respondent  against  Bates  and  others. 

That  was  a  suit  in  equity,  seeking  to  have  certain  convey- 
ances held  for  mortgages  only,  and  certain  other  conveyances 
held  to  be  void.  Notice  of  the  p^idency  of  the  action  was 
filed,  stating  the  nature  of  the  suit,  enumerating  the  several 
conveyances  involved,  and  describing  the  land  conveyed  by 
each  conveyance.  We  cannot  doubt,  and  we  do  not  under- 
stand it  to  be  seriously  questioned,  that  if  the  notice  had 
there  stopped,  it  would  have  been  a  sufficient  compliance 
with  the  statute.  Ch.  134,  sec.  7,  B.  S.  For  it  gave,  in  very 
intelligible  form,  the  names  of  the  parties,  the  object  of  the 
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action,  and  a  description  of  the  property  affected  by  it.  Bat 
the  notice  proceeds,  by  way  of  sapererogation,  to  add  a  eon- 
elusion  undertaking  to  describe,  what  had  abready  appeared, 
the  prc^rty  to  be  affected  by  the  action,  and  giving  a  wrong 
description.  Sy  what  is  obyiously  a  clerical  error,  this  de* 
scription  twice  substitutes  the  word  north  for  sovth^  and  so 
^  describes  other  land  not  included  in  the  conveyances  in  ques- 
tion. And  the  only  question  on  the  sufficiency  of  the  lis 
pendens  is,  whether  this  needless  and  false  conclusion  vitiates 
the  whole  notice. 

We  cannot  think  that  it  does.  The  statute  charges  every 
subsequent  purchaser  with  constructive  notice  of  the  whole 
paper  filed,  which  gives  notice  of  the  property  affected  by  its 
true  description.  The  constructive  notice  of  the  statute  is 
equivalent  to  actual  notice  by  reading  the  lis  pendens  filed. 
Any  person  of  reasonable  intelligence,  reading  it,  would  per- 
ceive the  error.  And  t^e  appellant,  as  others  interested  in 
the  title,  appears  to  be  chargeable  with  knowledge  that  the 
true  description  of  the  property  is  in  the  statement  of  the 
conveyances,  because  they  are  in  his  chain  of  title.  PHngle 
V.  Dumiy  87  Wis.,  449,  and  cases  there  cited.  TVere  that 
otherwise,  the  notice  is  sufficient  as  to  both  descriptions,  the 
true  and  the  false.  The  false  description  is  mere  surplusage; 
and  utile  per  inutile  non  vitiattir.  See  Thompson  v.  Jones, 
4  Wis.,  106;  Jarvis  v.  McBride,  18  id.,  316;  J>upont  v. 
Davis^  30  id.,  170.  All  that  the  statute  requires  is  in  the 
notice,  independently  of  this  superfluity,  which  serves  only  to 
add  notice  of  a  falshood  to  notice  of  the  truth. 

This  case  is  quite  distinguishable  from  Spra^ggon  v.  Mc- 
Greer,  14  Wis.,  439,  and  Miller  v.  Sherry/,  2  WalL,  237,  cited 
for  the  appellant.  In  the  first  of  these  cases,  the  notice  of  lis 
pendens  contained  no  correct  description  of  the  premises  in 
controversy;  and  in  the  second,  the  creditor's  bill,  which  was 
relied  on  for  notice,  described  no  specific  realty  whatever.  It 
is  also  distinguishable  from  Thomson  v.  Wilcox,  7  Lans.,  376, 
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in  which  there  was  a  single  misdeseription  by  metes  and 
bounds  coupled  with  the  correct  street  number.  There  the 
one  description  was  inconsistent  with  itself,  the  principal 
description  being  bad  and  the  incident  good.  This  is  essen- 
tially different  from  two  defieriptions  of  different  parcels, 
both  certain  in  themselves.  In  the  case  in  Lansing  there 
was  a  failure  of  correct  description  of  any  land;  in  this,  there 
is  a  correct  and  independent  description  of  the  land  in  contro- 
versy, and  also  a  correct  and  independent  description  of  other 
land  not  in  controversy,  inserted  by  mistake:  a  mere  sur- 
plusage. 

Of  course,  the  merits  of  the  case  in  which  the  lis  pendens 
was  filed,  are  not  before  us  here.  And,  for  the  reasons  stated, 
we  hold  the  lisj>endens  sufficient  to  charge  the  appellant  with 
notice. 

II.  The  claim  of  the  appellant  to  be  subrogated  to  Sarah 
Ann  Hodson,  mortgagee  of  the  premises  in  controversy  under 
George  and  Harriet  Harvey;  that  is,  to  have  his  mortgage 
subrogated  to  hers. 

Before  the  appellant  took  his  own  mortgage  from  George 
and  Harriet  Harvey,  he  was  a  stranger  to  the  title,  and  had 
no  connection  with  the  mortgage  debt  due  to  Sarah  Ann 
Hodson.  His  action  in  the  premises  was  voluntary*  He 
first  proposed  to  purchase  the  Hodson  mortgage,  but  sub- 
sequently abandoned  that  intention  and  advanced  the  amount 
due  upon  it  for  the  Harveys,  for  the  express  purpose  of 
satisfying  and  canceling  the  Hodson  mortgage.  This  was 
done;  the  appellant  thereupon  taking  a  new  mortgage  for  his 
own  security.  It  is  difficult  to  see  how  the  doctrine  of  sub- 
rogation can  aid  him. 

The  rule  is  thus  stated  by  "Walwobth,  C:  "  It  is  only  in 
cases  where  the  person  advancing  money  to  pay  the  debt  ot  a 
third  party,  stands  in  the  situation  of  a  surety,  or  is  compelled 
to  pay  it  to  protect  hi^  own  rights,  that  a  court  of  equity  sub- 
stitutes  him  in  the  place  of  the  creditor,  as  a  matter  of  course, 
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without  any  agreement  to  that  effeet  In  other  eases  the  de- 
mand lof  a  creditor  which  is  paid  with  the  money  of  a  third 
person,  and  without  any  agreement  that  the  security  shall  be 
assigned  or  kept  on  foot  for  the  benefit  of  such  third  person,  is 
absolutely  extinguished*''  Bcmdford  v.  McLean^  3  Paige,  117. 

The  same  rule  is  sanctioned  by  this  court  in  Downer  v. 
MiUeTy  15  Wis.,  612,  Mr.  Justice  Padtb  there  remarks: 
"  If  Miller  had  simply  loaned  his  credit  to  Steever  to  enable 
him  to  raise  the  money  with  which  to  pay  the  Lyness  judg- 
ment, Miller  being  in  no  way  bound  to  pay  it,  either  as 
security  or  otherwise,  this  alone  would  not  have  entitled  him 
to  be  subrogated  to  the  rights  of  Lyness.  TVe  know  of  no 
case  that  has  ever  carried  the  doctrine  of  subrogation  so  far  as 
to  hold  that  a  mere  loan  of  money,  for  the  purpose  of  enabling 
the  borrower  to  pay  a  debt,  entitles  the  lender  to  be  subro- 
gated to  the  rights  of  the  creditor  whose  debt  was  thus  paid." 
And  PeUon  v.  Knapj>^  21  Wis.,  63,  appears  to  proceed  upon 
the  eame  principle.  See  also  Mommh  v.  Vedder^  5  Cow.,  671 ; 
Bichmond  v.  Marston^  15  Ind.,  134;  and  the  English  and 
American  notes  to  Aldrich  v.  Cooper^  Hare  &  Wallace's  edi- 
tion of  White  &  Tudor's  Leading  Cases,  jxissim.  And  we  see 
nothing  in  conflict  with  the  rule  in  the  cases  in  this  court, 
Morgan  v.  MammeU,  23  Wis.,  30;  Haymond  v.  Holbomy  id., 
67;  BlodgeU  v.  HUt,  29  id.,  169,  and  Winelow  v.  Crowellj  35 
id.,  639,  cited  for  the  appellant. 

Banta  v.  Garrrho^  1  Sandf.  Ch,,  383,  was  a  case  like  this, 
where  money  was  advanced  by  the  junior  mortgagee  to  pay 
the  prior  mortgage,  which  was  thereupon  satisfied;  although 
in  that  case  the  satisfaction  piece  was  not  recorded.  The  Vice 
Chancellor  followed  Sandf ord  v.  McLean^  remarking  of  the 
junior  mortgagee's  claim  of  subrogation,  that "  if  the  question 
were  open,  I  should  at  once  say  that  the  evils  which  would 
flow  from  the  adoption  of  such  a  principle,  would  far  over- 
balance the  hardship  of  particular  cases  which  occur  under  the 
rule  of  law  as  now  settled." 
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It  is  therefore  impossible  to  uphold  the  appellant's  claim  to 
be  subrogated  to  the  rights  of  Sarah  Ami  Hodsou,  or  to  re- 
vive her  mortgage  purposely  extinguished  by  his  own  volun- 
tary act. 

The  demurrer  to  the  complaint  was  properly  sustained,  and 
the  judgment  of  the  court  below  must  be  aflBrmed. 

By  tlie  Court. —  Judgment  aflSrmed. 


DUTOHEB  vs.   DuTCHER. 

Divorce:  REsmENCE  of  Plaintifp:  Limttation  of  Action:  Plead- 
ing: Judicial  Discretion  IN  Divobce:  Costs.  (US)  Length  and 
character  of  remdence  required  of  plaintiff^  in  divorce,  (4^7)  Nonresi' 
dence  a  personal  dieability.  How  pleaded,  (8)  Statutory  limitation  of 
the  action,  (9y  10)  How  limitation  to  beplmded.  l^ect  of  general  de- 
.  mal  under  the  code,  (11, 12)  Judicial  discretion  in  aid  of  the  poUey  of 
divoixe  statutes*  (13)  Rules  of  pleading  and  practice  relaxed  only  to 
protect  public  interest.    (14)  Costs. 

1.  Sec.  12,  ch.  Ill,  R.  S.,  reets  jurisdiction  of  acttons  for  divoroe  in  this  state 

upon  the  residence  of  t?ie  plaintiff  alone,  and  requires  the  plaintiff  to  have 
resided  here  one  year  immediately  preceding  the  suit,  except  when  the 
suit  is  for  adultery  committed  wMe  the  plaintiff  is  a  resident  here,  and 
when  the  marriage  is  solemnized  here  and  plaintiff  continues  to  reside 
here  until  suit  brought. 

2.  The  legislature,  in  enacting  this  statute,  was  legislating  for  the  dtizens  of 

this  state,  and  not  for  others;  and  the  residence  required  by  it  most  in 
each  case  be  actual  and  bona  fide,  animo  manendi;  such  a  roudenoe  as, 
continuing  for  a  year,  would  make  a  man  a  qualified  elector  of  the  state. 

8.  The  rule  that  the  domidl  of  the  wife  follows  that  of  the  husband,  is  inap- 
plicable, at  Icaat  under  our  statute,  to  a  case  of  diyoroe,  where  the  parties 
are  actually  living  in  different  jurisdictionB;  and  the  &et  thai  the  hus- 
band*8  domicil  has  been  in  this  state  for  many  yeazs  will  not  enable  the 
wife  to  sue  for  a  divorce  here,  if  she  has  continued  to  Hve  in  another  state. 

4.  In  such  an  action  the  plaintiff  *8  want  of  residence  under  the  statute  is  a  per- 
sonal  disability,  which  may  be  cured,  and  is  matter  in  abatement  and  not 
in  bar  of  the  action. 
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5.  Under  the  code,  nuitter  of  abatement  and  matter  of  bar  may  b^  set  up  aa 

separate  defenses  in  tliesame  answer;  but  neither  the  distinction  between 
the  two  kinds  of  defense,  nor  tlie  legal  effect  of  judgments  upon  them 
respectively,  is  affected  hj  ihe  code. 

6.  If  matter  of  abatement,  not  apparent  in  the  complaint^  is  relied  on  as  a 

defense,  it  must  be  specially  pleaded  in  the  answer  (R.  S.,  ch.  125,  sees. 
5,  8),  and  a  mere  general  denial  is  not  sufficient. 

7.  Even  if  a  defense  in  divoroe  on  the  ground  of  plaintiff's  nonresidence 

were  in  the  nature  of  a  plea  to  the  jurisdiction,  it  would  have  to  be 
pleaded  specially, 

8.  Subd.  8,  sec  13,  ch.  Ill,  R.  S.  (which  provides  that  in  any  action  brought 

for  divoroe  on  the  ground  of  adultery,  although  the  feet  of  adultery  be 
established,  the  court  may  deny  a  divoroe  **  when  there  shall  have  been 
no  express  forgiveness  and  voluntajcy  cdiabitatiaB  of  the  parties,  but 
the  action  shall  not  have  been  brought  taithin  three  years  after  the  dis- 
covery by  the  plaintiff  of  the  offense  charged ''),  was  copied  in  1849  from 
the  revised  statutes  of  New  York  of  1829  (except  tiiat  three  years  are 
substituted  fer^t>e);  and  was  taken  here  with  tlie  settled  construction 
pveviooaLy  given  it  by  the  courts  of  New  Toik.  And  where  the  plaintiff 
knew  that  tlie  ddEendant  was  living  in  open  a^d  continuous  adultery 
with  another  person  more  than  three  years  before  action  brought,  the 
right  to  F^ffiTitii-in  such  action  is  barred,  although  such  adulterous  inter- 
course is  continued  down  to  the  commencement  of  tlie  action;  such  hav- 
ing be^  the  settled  construction  of  the  statute  in  New  Toi^  before  its 
adoptk>n  here. 

9.  Where,  however,  the  existence  of  such  statutory  bar  does  not  appear  from 

the  complaint,  it  must  be  pleaded  by  the  defendant  in  his  answer,  as  new 
matter,  and  he  cannot  avail  himself  oi  it  under  a  general  denial. 

10.  As  a  rule,  a  general  denial  under  tlie  code  is  a  mere  traverse,  in  bar,  of 

the  fects  pleaded  in  the  complaint^  and  does  not  admit  fi|pecial  defenses 
in  abatement  or  in  bar. 

11.  In  suits  for  divorce  (especially  under  the  statute  of  this  state,  which  gives 

divoroe  as  a  right  only  so  far  as  the  rig^t  is  to  be  implied  from  the  grant 
of  jurisdiction  to  the  courts,  which  is  in  terms  permissive  only),  the  court 
will  exercise  a  judicial  discretion  in  accordance  with  the  policy  of  the 
staivte,  and  will  wi&hold  judgment  of  divoroe  in  oases  not  within  the 
statute  upon  their  merits. 

12.  Hence,  it  appearing  conclusively  in  this  case  that  the  plaintiff  had  not 

such  a  residence  here  as  the  statute  reqaires,  and  it  also  appearing,  but 
not  so  condusivdy,  that  she  had  notice  of  the  defendant's  adulterous  co- 
habitation with  another  person  more  than  three  years  before  suit  brought 
(although  neither  fact  is  pleaded  specially  as  a  defense  in  the  answer,  so 
that,  in  a  mere  question  of  private  right  between  the  parties,  defendant 


Digitized  by  VjOOQIC 


JANUARY  TERM,  1876.  653 

Dutcher  ts.  Dutcher. 

oould  not  take  advantage  of  either),  the  judgment  in  plaintiff's  fsLYor  is 
reversed,  with  directions  to  the  court  below  to  permit  the  answer  to  be 
amended,  or  to  consider  it  as  amended  on  the  trial,  so  as  to  raise  the  de- 
fense in  abatement,  and  to  dismiss  the  complaint  On  the  sole  ground  of 
plaintiff's  nonresidence  at  the  oommenc^ent  of  the  suit. 

13.  As  heHoeen  the  parties,  the  rules  of  pleading  and  practice  will  be  enforced 

in  divorce  suits  as  in  other  cases;  and  they  win  be  relaxed  in  such  suits 
only  when  the  public  interest  is  involved. 

14.  The  costs  in  this  court  and  the  court  below  are  required  to  be  paid  by  the 

defendant,  who  is  the  appellant. 

APPEAL  from  the  Circuit  Court  for  Ozavkee  County. 

Action  commenced  in  July,  1874,  for  a  divorce  on  the 
ground  of  adultery,  alleged  to  have  been  committed  at  various 
times  between  June  26  and  July  6, 18T4.  The  answer  was  a 
general  denial.  The  plaintiff  testified,  in  substance,  that  she 
and  the  defendant  were  married  in  1862,  in  New  Torkj  where 
the  parties  lived  for  about  two  years,  when  the  defendant  left 
her  and  came  to  Wisconsin;  that  she  knew  where  he  was  liv- 
ing in  Wisconsin,  and  had  his  address;  that  before  he  left 
New  York  in  1864,  and  while  the  person  with  whom  adultery 
was  charged  in  the  complaint  was  a  servant  in  their  house,  the 
plaintiff  observed  improper  familiarities  between  th^m,  and 
that  such  person  had  accompanied  the  defendant  when  he  left 
New  York  for  the  west;  that  plaintiff  had  lived  with  her 
mother  in  New  York  most  of  the  time  since  1864,  and  made 
that  place  her  home  until  June,  1874,  since  which  time  she 
had  resided  in  Wisconsin;  that  before  coming  to  Wisconsin 
she  had  correspondence  with  her  attorney  respecting  the  suit 
for  divorce,  and  that  she  came  here  to  attend  to  that  and  for 
no  other  purpose;  that  she  had  been  stopping  at  Milwaukee 
and  Port  Washington,  and  in  Walworth  county;  that  she  had 
intended  to  pay  her  board,  and  had  been  witih  her  relatives 
and  in  the  family  of  her  attorney,  and  had  been  treated  as  a 
guest;  that  her  mother's  house  was  her  home,  and  the  only 
home  she  had,  and  for  that  reason  she  had  left  her  son  there; 
that  at  the  time  of  the  trial  she  had  no  definite  purpose  as  to 
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going  back  to  New  York;  she  intended  to  go  back,  bat  might 
stay  there,  and  might  not;  that  she  had  previonsly  intended 
to  go  back;  that  she  had  commenced  a  snit  for  divorce  against 
the  defendant  a  few  months  after  he  left  New  York,  charging 
him  with  adultery  with  the  same  person  as  in  this  case,  but 
that  said  action  was  not  prosecuted  to  judgment.  Considerable 
testimony  was  introduced  on  the  part  of  the  plaintiff,  re- 
specting the  charges  made  in  the  complaint,  and  respecting  the 
amount  of  defendant's  property.  The  defendant  introduced, 
with  other  evidence,  the  record  of  the  action  commenced  in 
New  York  in  1865,  from  which  it  appeared  that  in  that  action 
the  plaintiff  charged  the  defendant  with  having  lived  in  open 
adultery  in  Sheboygan  county,  Wisconsin,  with  the  same  per- 
son above  referred  to. 

Judgment  for  plaintiff;  from  which  defendant  appealed. 

J.  C.  Oregory^  for  appellant: 

1.  The  courts  of  this  state  are  not  authorized  to  grant  di- 
vorce to  a  plaintiff  who  has  never  been  a  resident  of  the  state, 
or  who  was  not  a  resident  at  the  commencement  of  the  action. 
And  the  residence  required  to  give  jurisdiction  must  be  in- 
tended by  the  petitioner  to  be  a  permanent  one,  hona  fide^ 
animo  mcmendiy  and  not  a  transient  sojourn.  Williamson  v. 
Parisieny  1  Johns.  Ch.,  388;  Smith  v.  Smithy  4  Greene 
(Iowa),  271;  Hinds  v.  Hinds^  1  Iowa,  86,49;  Sprctginsv. 
Houghton^  2  Scam.,  377;  Fry^s  EUction  Case^  71  Pa.  St., 
802;  Thompson  v.  The  State^  28  Ala.,  12, 21;  Reederv.  Eol- 
cornb^  105  Mass.,  98;  Brown,  v.  Ashboughy  40  How.  Pr.,  260; 
WinshAp  V.  Winship,  16  N.  J.  Eq.,  107;  1  McCarty,  79.  The 
words  domicile^  residence^  and  inhabitancy ^  mean  the  same 
thing;  that  is,  a  fixed  abode  in  a  place  with  an  intention  of 
always  remaining  there.  Crawford  v.Wilson^  4  Barb.,  518; 
2  Bishop  on  M.  &  D.,  ch.  8;  Case  v.  Cla/rksy  6  Mason,  70; 
Shelton  V.  Tiffin^  6  How.  (U.  S.),  163;  Hall  v.  HaU,  25  Wis., 
600.  2.  The  jurisdiction  of  the  court  in  divorce  cases  depends 
upon  the  residence  of  the  plaintiff,  whether  the  plaintiff  be 
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husband  or  wife.    Manley  ^.  Manley^  4  Chand.,  96;  Hvhhell 
V.  ffuhbellj  3  Wis.,  662;  Gleason  v.  Gleason,  4  id.,  64;    Sha- 
fer  V.  BnshneUj  24  id^  372;  R  8.,  ck  111,  sec  12.    The 
court  possesses  no  power  over  the  subject  of  divorce^  except 
such  as  is  conferred  by  statute  {Barker  v.  Dayton^  28  Wis., 
379),  and  can  take  jurisdiction  of  the  subject  only  when  the 
fact  of  plaintiff's  residence  is  shown.     Bennett  v.  Bennett^  28 
Cal.,  599;  Ewirvg  v.  Ewing^  24  Ind.,  468;  Goldheck  v.  Gold- 
heok,  3  C.  E.  Green  (N.  J.),  42.    The  objection  to  the  juris- 
diction can  be  made  at  any  stage  of  the  proceeding.    Dewey 
V,  Eyds,  1  Pin.,  470;  Congar  v.  R.  R.  Co.,  17  Wis.,  485;  R. 
S.,  ch.  125,  sec.  9.    And  when  the  want  of  jurisdiction  appears, 
the  court  must  refuse  to  proceed.    Bennett  v.  Bennett,  28 
Cal.,  599;  People  v.  Dawell,  25  Mich.,  247.    It  is  plainly  the 
policy  of  our  statute  to  exclude  from  the  courts  of  this  state 
all  suits  for  divorce  in  behalf  of  persons  not  bona  fide  resi- 
dents of  the  state.    Consent  of  parties  <»ainot  give  the  court 
jurisdiction  of  the  subject  matter  of  an  action.    1  Wait's  Pr., 
185,  186;  Beach  v.  Svmner,  20  Wis.,  274.    Tlie  question  of 
jurisdiction  does  not  pertain  to  the  parties;  it  conc^TXS  the 
policy  of  the  state  and  the  administration  of  justice.     3.  In 
actions  for  divorce,  the  residence  or  domicil  of  the  wife  does 
not  follow,  and  is  not  determined  by,  that  of  the  husband. 
Jenness  *».  Jennees,  24  Ind.,  355;  Tatee  v.  Yates,  2  Beas.,  280; 
Schonwald  v.  Schonwald,  2  Jones'  Eq.,  367;   Harteau  v. 
Harteauy  14c 'Pick,,  181,  185;  Payeon  v,  Payson,  84  N.  H., 
518;  Hopkms  v,  Hopkins,  35  id.,  474;  Harding  v.  Alden,  9 
Greenl.,   140;    Thompson  v.  The   State,  HnbbeiU  v.  Huh- 
hell,   and  Shafer  v,  Bushnell,  supra  ^  Phillips  v*   Phil- 
lips, 22  Wis.,  256;  Craven  v.  Craven,  27  id.,  418.    4.  The 
general  denial  was  sufficient  to  raise  the  issue  as  to  residence, 
this  being  a  material  allegation  of  the  complaint.    R.  S.,  ch. 
125,  sees.  10,  33;  2  Wait's  Pr.,  419,  420;  Mattison  v.  Srmth, 
19  Abb.  Pr.,  288;  Radde  v.  Ruckgaher,  3  Duer,  684.    The 
cases  cited  in  respondent's  brief  to  the  effect  that  when  a 
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plaintiff  sues  in  a  representative  capacity  the  general  denial 
does  not  controvert  the  facts  showing  such  capacity,  are  not 
applicable  in  this  case,  where  an  essential  element  of  a  cause 
of  action  under  the  statute  is  wanting.  6.  The  action  was 
brought  too  late.  E.  &,  ch.  Ill,  sec.  18.  Courts  have  always 
refused  to  grant  divorces  after  the  lapse  of  considerable  time, 
without  a  &tir  explanation,  on  the  ground  that  the  delay  raises 
the  presumption  of  condonation  or  indifference  to  the  offense 
complained  of,  amounting  to  a  waiver.  2  Bishop  on  M.  &  D., 
§§  48,  103, 109;  Fellows  v.  Fellows,  8  N.  H.,  160.  It  cannot 
be  claimed  that  the  offense  for  which  the  divorce  is  asked  was 
committed  within  three  years;  the  proof  shows  it  to  be  a  con- 
tinuous offense  within  the  meaning  of  the  statute  of  limita- 
tions.    Valleau  v.  Valleauj  6  Paige,  207. 

G.  W.  Foster,  for  respondent: 

1.  The  derivation  of  the  word  residence,  as  well  as  the  manner 
of  its  use  in  our  statutes,  shows  that  the  word  alone  does  not 
embrace  the  idea  of  any  length  of  time;  that  it  has  reference 
to  a  present  fact,  without  regard  to  its  continuance  any  defi- 
nite length  of  time.  2  Bishop  on  M.  &  D.,  §§  118, 120;  R.  S., 
ch.  124,  sec.  9,  and  sec.  10,  subd.  6;  id.,  ch.  120;  id.,  ch.  34, 
sec.  2,  subd.  4;  Const.,  art.  Ill,  sec.  1;  12  Barb.,  643;  JB'all 
V.  Hall,  25  Wis.  600;  40  lU.,  197, 204,  205;  2  Jones  (K  C), 
61.  The  word  abide,  which  has  been  held  as  equivalent  to 
reside,  has  the  same  meaning.  2  Kings,  19:27;  Genesis, 
29: 14;  Shakspeare  ("  Good  Enobai'bus,  make  yourself  my  guest 
whilst  you  abide  here");  2  Kent,  106;  11  Moak,  873,  note. 
Does  not  the  law  intend  that  if  adultery  shall  be  committed 
while  the  husband  and  wife  are  in  this  state,  the  injured  party 
shall  have  redress  by  divorce  ?  2.  The  residence  of  the  hus- 
band, as  long  as  he  fulfills  his  conjugal  duties,  certainly  is  the 
residence  of  his  wife.  He  cannot  profit  by  living  with  a  para- 
mour. 2  Bishop  on  M.  &  D.,  §§  126, 127, 149, 150, 155-157, 
168;  2  Kent's  Com.,  431,  note  (c);  12  Barb.,  643;  3  Cal.,  312; 
15  N.  H.,  159, 160;  6  Jones,  860-364;  Story's  Cont,  45,  46; 
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17  HI.,  476;  80  id.,  181;  20  Ala.,  629;  Lieber^s  Am.  Encyc, 
"  Domicile,"  Appendix.  8.  The  defense  of  nonresidence  of 
the  plaintiff  most  be  speciallj  pleaded.  The  plea  is  a  dilatory 
one,  and  not  to  the  action.  The  general  issue  waives  all  dila* 
tory  jdeas.  Gonld^s  PI.  (under  the  code),  oh.  2,  sees.  34,  37, 
38  and  note  (VII),  48;  1  Ohitty's  PI.,  441;  Story's  Eq.  PL, 
§§  706-8;  DeWolf  V.  Bdbaud,  1  Peters,  476;  8heppa/rd  v. 
Orams,  14  How.  (IT.  S.),  505;  3  Abb.  Nat.  Dig.,  493,  494; 
ConHing's  Treat.,  375;  1  Kent,  345,  346.  The  general  denial 
under  the  code  is  no  broader  than  the  general  issue  at  common 
law.  Stmford  v.  McCreedy^  28  Wis.,  103,  106, 107;  Ewm 
V.  Baihoay  Co.^  88  id.,  613-627;  Sweet  v.  TuttUy  14  N.  T., 
465;  Oa/rdner  v.  Olarkj  21  id.,  899;  R.  S.,  ch.  125,  sec.  8, 
and  sec  5,  subd.  2. 

Etaw,  0.  J.  We  do  not  understand  the  appellant's  adult- 
erous intercourse  with  his  paramour  to  be  questioned  on  this 
appeal.  We  imderstand  his  counsel  to  rest  the  appeal  on  two 
positions:  first,  that  the  respondent  is  not  a  resident,  within 
the  statute;  and  second,  that  she  had  discovered  the  adulter- 
ous cohabitation  of  the  appellant  more  than  three  years  before 
suit  brought. 

I.  We  have  no  doubt  of  the  true  construction  of  sec.  12  of 
the  statute  of  divorce,  R.  S.,  ch.  Ill,  a  reenactment  of  ch.  79 
of  1849.  Wisely  or  unwisely,  it  is  the  policy  of  the  statute 
to  rest  jurisdiction  of  divorce  here  upon  the  residence  of  the 
plaintiff  alone.  Manley  v.  Manley,  3  Pin.,  390;  Siibhell  v. 
JTuhbellj  3  Wis.,  662;  Gleason  v.  Oleason^  4  id.,  64;  Shafer 
"v.  Bushnell^  24  id.,  372.  Sec.  12  requires  a  residence  of  the 
plaintiff  for  one  year  before  suit  brought,  except  in  two  in- 
stances:  first,  when  the  suit  is  for  adultery  committed  while 
the  plaintiff  is  a  resident  hei*e;  and  second,  when  the  marriage 
is  solemnized  here,  and  the  plaintiff  continues  a  resident  till 
6uit  brought. 

The  policy  of  the  statute  in  requiring  a  year's  residence  is  ob* 
Vol.  XXXIX. -42 
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viously  to  secure  good  faith  in  the  residence  of  parties  coming- 
from  without  the  state  and  applying  for  divorce  here.  For 
all  grounds  of  divorce  except  adultery,  whether  taking  place 
before  or  after  the  residence  of  a  plaintiff  coming  here,  tlie 
statute  exacts  a  year's  patience  as  test  of  the  hona  Jides  of  the 
residence  claimed  here.  But  when  so  grave  an  offense  as 
adultery  is  committed  after  the  plaintiff  has  acquired  a  resi- 
dence here,  although  for  less  than  a  year,  the  statute  does  not 
require  sufferance  of  the  offense  for  die  rest  of  the  year.  So- 
when  the  marriage  takes  place  here  and  the  plaintiff  remains 
a  resident,  though  for  less  than  a  year,  the  statute  does  not 
require  forbearance  for  the  rest  of  the  year.  It  accepts  the 
peculiar  circumstances  of  these  two  cases  as  test  of  hona  fides 
in  lieu  of  a  full  year's  residence  in  other  cases. 

The  rule  is  familiar  that  the  words  reside  and  residence^  in 
the  section,  must  bear  the  same  sense  in  the  three  cases.  In 
each  the  statute  requires  the  same  residence,  though  for  longer- 
or  shorter  periods.  The  difference  is  in  the  time,  not  in  the- 
kind,  of  residence.  And  in  each  the  residence  must  be  actual 
and  hona  fide;  animo  manendi.  No  mere  pretense  of  resi- 
dence, no  passing  visit,  no  temporary  presence,  no  assumption 
of  residence  here  jpro  hac  vice  only,  nothing  short  of  actual 
abode  here,  with  intention  of  permanent  residence,  will  fill  the^ 
letter  or  the  spirit  of  the  statute.  Hall  v.  Sallj  25  Wis.,. 
600;  Williamson  v.  Parisien^  1  Johns.  Ch.,  389;  Case  v. 
Cla/rJcey  5  Mason,  70.  The  residence  must  be  such  as,  con- 
tinuing for  a  year,  would  make  a  man  a  qualified  elector  of 
the  state.  Shelton  v.  Tiffin^  6  How.,  163.  "The  legislature 
was  legislating  for  tlie  citizens  of  this  state,  not  for  others." 
Winship  V.  Winship^  16  N.  J.  Eq.,  107.  See  Jarvais  v.  Moe^ 
38  Wis.,  440;  Lyon  v.  Lyon^  2  Gray,  367;  Re  Miller's  Es- 
tate^ 3  Rawle,  312;  Fry's  Case^  71  Pa.  St.,  302;  Brown  v. 
Brown^  14  N.  J.  Ch.,  78;  Thompson  v.  State^  28  Ala.,  12; 
Minds  V.  HindSy  1  Iowa,  36;  Smith  v.  Smithy  4  Gt,  Greene, 
266. 
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Accepting  the  respondent's  own  statement,  we  cannot  but 
hold  that  she  came  to  this  state  for  the  purpose  of  prosecuting 
this  suit  only,  without  intention  of  permanent  residence  here; 
and  that  such  residence  as  she  has  acquired  does  not  entitle 
her  to  sue  for  divorce  here  under  the  statute. 

But  it  is  contended  by  her  counsel,  and  there  are  cases  to 
support  his  position,  that  the  domicil  of  the  wife  follows  the 
domicil  of  the  husband;  that,  tlierefore,  during  the  appellant's 
ten  years'  abandonment  of  her  and  cohabitation  with  his 
paramour,  his  domicil  here  was  hers  in  construction  of  law; 
and  that  she,  abiding  all  those  years  at  their  former  domicil 
in  New  York,  was  yet  all  the  while  a  legal  resident  of  this 
state  within  tlie  statute  of  divorce.  We  must  hold  such  a 
theory  excluded  by  the  statute,  requiring  actual  residence  here 
of  the  plaintiff,  whether  husband  or  wife.  If  it  had  been  the 
intention  of  the  statute  that  a  wife,  suing  a  resident  husband 
for  divorce,  need  not  be  herself  a  resident,  we  take  it  that  the 
statute  would  in  some  way  have  indicated  such  intention,  now 
literally  excluded  by  the  language  used. 

Doubtless  for  certain  purposes  the  domicil  of  the  husband 
is  the  domicil  of  the  wife.  That  rule,  however,  goes  upon 
the  unity  of  husband  and  wife;  and  very  generally,  if  not 
always,  implies  continuing,  though  temporarily  interrupted,  co- 
habitation. It  excludes,  or  should  exclude,  permanent  sepa- 
ration. Permanent  separation  implies  separate  domicils  of 
husband  and  wife.  If  the  rule  were  to  bo  applied  to  cases  of 
desertion,  it  would  imply  something  like  an  absurdity.  The 
weight  of  authority  is  against  the  application  of  the  rule,  as 
applied  to  cases  of  divorce,  when  the  parties  are  actually  liv- 
ing in  different  jurisdictions.  Ditson  v.  DUsoUy  4  R.  I.,  87; 
Earteau  v,  ITarteau,  14  Pick.,  181;  Payson  v.  PayBon^  34 
N.  H.,  518;  Ilopkins  v.  Hopkins^  35  id.,  474;  Sardmg  v. 
Allien,  9  Greenl.,  140;  Yates  v.  Tates,  13  N.  J.  Ch.,  280; 
Schomoald  v.  Schomcald,  2  Jones'  Eq.,  367;  Jenness  v,  Jen- 
neeSy  24  Ind.,  355.    The  question  camiot  be  considered  an 
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open  one  in  this  court.  Hvhhell  v.  JTuihelly  supra;  PhiU 
Ups  V.  FhilUpSj  22  Wis.,  256;  Shqferv.  Bushnelly  24  id., 
872;  Craven  v.  Cra/oen^  27  id.,  418;  and  other  cases  in  this 
court. 

We  are  therefore  of  opinion  that  the  respondent  was  in  no 
sense  a  resident  of  this  state  within  the  meaning  of  the  stat- 
ute, at  the  time  of  the  commencement  of  her  suit. 

But  the  question  remains,  whether  the  pleadings  raise  the 
issue  of  her  residence.  Her  want  of  residence  under  the 
statute  is  clearly  a  personal  disability,  not  affecting  the  pres- 
ent right  of  action,  but  only  the  present  right  to  prosecute 
the  action;  a  disability  which  might  be  cured:  clearly  matter 
of  abatement,  not  of  bar.  "  Whenever  the  subject  matter  of 
tlie  defense  is  that  the  plaintiff  cannot  maintain  any  action, 
at  any  time,  whether  present  or  future,  in  respect  of  the  sup- 
posed cause  of  action,  it  may  and  usually  must  be  pleaded  in 
bar:  but  matter  which  merely  defeats  the  present  proceeding, 
and  does  not  show  that  the  plaintiff  is  forever  concluded, 
should  in  general  be  pleaded  in  abatement."  1  Chitty's  PI., 
446.  "All  declinatory  and  dilatory  pleas  in  equity  are  prop- 
erly pleas,  if  not  in  abatement,  at  least  in  the  nature  of  pleas 
in  abatement;  and,  therefore,  in  general,  the  objections  found- 
ed thereon  must  be  taken  oMe  litem  contestatam  by  plea,  and 
are  not  available  by  way  of  answer,  or  at  the  hearing."  Story's 
Eq.  PL,  §  708.  So  Lord  Eedesdale  distinguishes  pleas  "  that 
the  plaintiff  is  not  entitled  to  sue  by  reason  of  some  personal 
disability,"  and  tliat  "  the  plaintiff  has  no  interest  in  the  sub- 
ject, or  no  right  to  institute  a  suit  concerning  it,"  from  pleas 
in  bar,  and  calls  them  pleas  to  the  person  of  the  plaintiff. 
Mitford's  PL,  220. 

And  the  distinction  is  not  one  of  form  merely,  but  of  sub- 
stance. For,  generally,  judgment  for  the  defendant  on  pleas 
in  abatement,  abates  the  action  only;  on  plea  in  bar,  bars  the 
cause  of  action  everywhere  and  forever.  In  the  present  case, 
judgment  against  the  respondent  for  want  of  residence  witliiu 
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the  statute,  shonld  not  operate  to  bar  another  action  here,  if 
she  should  have  acquired  a  residence;  or  elsewhere,  at  any 
time  or  under  any  circumstances. 

The  code  does  not  touch  the  distinction  between  defenses  in 
abatement  and  defenses  in  bar,  or  the  legal  effect  of  judgments 
upon  them.  It  does  indeed  modify  the  manner,  form  and 
time  of  putting  in  such  defenses,  but  does  not  confound  them 
or  their  consequences.  Formerly,  pleas  in  abatement  and 
pleas  in  bar  must  have  been  separately  and  successively 
pleaded  in  that  order;  now,  matter  of  abatement  and  matter 
of  bar  may  be  set  up  as  separate  defenses  in  the  same  answer. 
Freeman  v.  Carpenter^  17  Wis.,  126.  Whether  they  may  be 
successively  pleaded  'and  tried;  or,  being  pleaded  together, 
may  be  separately  tried,  are  questions  not  now  before  us. 

If  certain  matters  in  abatement  are  apparent  in  the  com- 
plaint, they  are  ground  for  demurrer  under  the  code.  But  if 
matter  in  abatement,  not  apparent  in  the  complaint,  be  relied 
on  as  a  defense,  it  must  be  specially  pleaded  in  the  answer. 
Ch.  125,  sees.  5,  8,  R.  S. 

A  general  denial  is  a  plea  in  bar,  not  broader  at  least  than 
the  general  issue  at  common  law,  and  cannot  raise  any  de- 
fense by  way  of  abatement.  Martm  v.  Pugh^  23  Wis.,  184; 
Sanford  v.  McC reedy ^  28  id.,  103;  Ew&a  v.  JRcdhoay  Co.y  38 
id.,  613.  Judgment  for  the  defendant  upon  a  general  denial, 
is  a  general  judgment:  a  bar  to  all  future  actions  for  the  same 
cause.  And  it  would  be  a  cruel  abuse  that  it  should  go  upon 
a  defense  in  abatement,  concealed  m  gremdo.  The  code  in- 
tended no  such  perversion  of  justice.  And  it  is  well  settled 
in  this  court,  that  matter  in  abatement,  not  apparent  in  the 
complaint,  must,  like  other  special  defenses,  be  specially 
pleaded  in  the  answer.  Freeman  v.  Carpenter,  Sanford  v. 
Mc Greedy,  Ewerv  v.  Railway  Co,,  mpra;  Movr  v.  Dodsony 
14  Wis.,  279;  Cord  v.  Hi/rsch,  17  id.,  403;  Kimball  v.  NoyeSj 
id.,  695;  Harbeck  v.  Southwell,  18  id.,  418;  Bevier  v.  DiZ^ 
JmgJiam,  id.,  529;   Wilson  v.  Jarvis,  19  id.,  697;  EohUna  v. 
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DeveriUy  20  id.,  142;  Sif^erviaors  v.  Hackett^  21  i<L,  613; 
Zefehre  v.  Titter^  22  id.,  189;  Qainn  v.  Quinn^  27  id.,  168; 
Noonan  v.  Ortoriy  34  id.,  259;  Wittinafi  v.  Watryy  87  id., 
288;  Srmth  v.  Peckhmrh^  ante,  p.  414.  This  point  was  over- 
looked at  the  bar,  and  therefore  not  passed  upon  by  the  conrt, 
in  Hall  v.  Ball,  26  Wis.,  600. 

There  is  a  strong  analogy  between  this  question  and  ques- 
tions of  jurisdiction  in  the  federal  courts,  resting  on  the  citi- 
zenship of  parties.  In  those  courts,  all  objections  founded 
on  the  citizenship  of  the  parties  must  be  specially  pleaded  in 
abatement,  or  they  are  waived.  Conard  v.  Inmi/rcmce  Co,,  1 
Pet.,  386;  i>'  Wolf^.  Rahavd,  id.,  476;  Sheppard  v.  Graves j 
14  How.,  505. 

The  appellant  contends  that  the  defense  here  is  in  the  na- 
ture of  a  plea  to  the  jurisdiction.  We  do  not  think  so,  but 
need  not  discuss  the  point.  For  by  all  the  authorities  the 
rule  equally  applies  to  pleas  to  the  jurisdiction,  which,  if  not 
strictly  pleas  in  abatement,  are  in  the  nature  of  pleas  in  abate- 
ment.   See  Chitty,  Story,  Mitford,  uli  supra. 

The  defense,  therefore,  that  the  respondent  was  not  a  resi- 
dent of  the  state,  though  well  founded  in  fact,  was  inadmissi- 
ble under  the  pleadings  in  this  case. 

II.  We  might  have  been  disposed  to  hold,  under  subd.  8 
of  sec.  13,  that  where  a  continuing  adulterous  iutcrcourse  is 
maintained  for  over  three  years,  particular  acts  of  adultery 
within  three  years  of  suit  brought  might  be  considered  as  dis- 
covered within  the  three  years,  and  so  found  a  suit  for  divorce. 
But  the  question  does  not  appear  to  bo  an  open  one. 

The  section  in  our  statute  was  copied  in  1849  from  the  re- 
vised statutes  of  New  York  adopted  in  1829;  with  the  mere 
difference  that  in  subd.  3,  three  years  are  substituted  for  Ji^e 
in  New  York.  In  1815,  in  Williamson  v.  Williamson^  1 
Johns.  Ch.,  488,  Kent,  C,  held,  in  the  absence  of  any  statu- 
tory rule  but  in  analogy  to  the  civil  law,  tliat  a  delay  in  suing 
for  a  divorce  for  five  years  after  notice  of  an  adulterous  inter- 
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-course  still  continuing  when  the  bill  was  filed,  was  a  bar;  on 
the  presumption  of  condonation.  The  New  York  subdivision 
was  expressly  intended  to  incorporate  that  rule  in  the  statute. 
See  reviser's  notes,  5  Edmunds  Stats,  at  Large,  401.  In  Fa2- 
leau  V.  Vallea/Uj  6  Paige,  207,  decided  in  1836,  the  construc- 
tion of  the  subdivision  was  necessary  to  the  decision  of  tho 
case.  After  stating  the  rule  of  Williamson  v.  WUUamsonj 
and  saying  that  the  principle  of  that  case  was  incorporated 
into  the  revised  statutes,  Walwobth,  0.,  proceeds  to  say: 

"  The  revisers,  in  their  report  to  the  legislature,  refer  to 
this  decision  as  containing  the  principles  which  they  had  in- 
-troduced  into  the  revised  statutes  on  this  subject  In  con- 
formity with  that  decision,  therefore,  I  must  declare  the  true 
construction  of  the  third  subdivision  of  the  4:2d  section  of 
the  article  of  the  revised  statutes  relative  to  divorces  dissolv- 
ing the  marriage  contract,  to  be,  that  if  the  complainant 
knows  that  his  wife  has  contracted  a  second  marriage  and 
'Continues  openly  to  cohabit  with  such  second  husband,  or  that 
she  is  living  in  open  and  continued  adultery  with  another 
^rson  even  without  the  usual  form  of  a  marriage,  the  right  to 
file  a  bill  for  a  divorce  for  such  adultery  will  be  barred  after 
the  expiration  of  five  years,  although  such  cohabitation  or 
adulterous  intercourse  is  continued  down  to  the  time  of  the 
commencement  of  the  suit.  And  where  such  continued  adul- 
tery is  open  and  notorious,  the  complainant  must  also  satisfy 
the  court  that,  by  reason  of  his  absence  from  the  country  or 
otherwise,  he  was  not  aware  of  the  fact  of  such  continued 
cohabitation  and  adultery  until  within  five  years  from  the 
time  of  the  commencement  of  the  suit" 

We  cannot  find  that  the  decision  of  Vallecuav.  Vdlleau 
has  ever  been  questioned  in  New  York,  before  or  since  we 
adopted  the  section  here.  It  is  therefore  conclusive  upon 
this  court.  We  took  the  statute  with  its  construction.  DrO' 
[per  V.  Emersoriy  22  Wis.,  147. 

Again  accepting  the  respondent's  own  statement,  she  apJ 
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pears  chargeable  with  notice  of  the  appellant's  adulterous  in* 
tercourse  commenced  in  New  York  nearly  twelve  years  ago, 
and  thence  continuously  maintained  to  the  bringing  of  this 
suit.  So  chargeable  with  notice,  she  could  not  set  up  specific 
acts  in  the  continuing  adulterous  intercourse  as  ground  of 
divorce. 

But  the  question  remains,  whether  the  appellant  could  avail 
himself  of  this  defense  under  his  general  denial.  We  are 
quite  clear  that  he  could  not. 

The  continuous  relation  between  the  appellant  and  his  par- 
amour does  not  appear  in  the  complaint.  It  is  therefore  new 
matter  in  defense  to  be  pleaded  by  the  defendant.  Generally,  a 
general  denial  only  traverses  matters  pleaded  in  the  complaint. 

As  has  been  seen,  sec.  13  goes  upon  condonation,  expressed 
or  implied;  the  statutory  limitation  of  subd.  3  going  upon 
condonation  implied  by  lapse  of  time.  And  where  the  bar 
of  the  statute  does  not  appear  in  the  complaint,  it  must 
always  be  pleaded.  Orton  v.  Noonan^  25  Wis.,  672 ;  Heath  vi 
Heathy  31  id.,  223;  Barden  v.  SupervisorSy  33  id.,  445;  Tar^ 
"box  V.  Supervisors^  34  id.,  558.  And  so  express  condonation 
cannot  be  shown  imder  a  mere  denial,  but  must  be  expressly 
set  up  as  a  defense.  Wood  v.  Woody  2  Paige,  108;  Smith  v: 
Smithy  4  id.,  432. 

The  defense,  therefore,  that  the  respondent  had  discovered 
the  appellant's  adultery  more  than  three  years  before  she 
brought  this  suit,  and  is  therefore  barred,  though  apparently 
well  founded  in  fact,  was  inadmissible  imder  the  pleadings  in 
this  case. 

It  is  perhaps  not  inappropriate  to  remark  here  tliat,  as  a 
rule,  a  general  denial  under  the  code  is  a  mere  traverse,  in 
bar,  of  the  facts  pleaded  in  the  complaint;  and  that  the  uses 
often  claimed  for  it,  as  admitting  special  defenses  in  abate- 
ment or  in  bar,  are  contrary  to  the  letter  and  spirit  of  the 
code;  hiding,  rather  than  disclosing,  the  grounds  and  facts 
relied  on  in  defense. 
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III.  These  views  would,  in  ordinary  cases,  dispose  of  this 
appeal  by  affirmance  of  the  judgment  of  the  coxtrt  below. 
But  in  cases  of  this  nature,  we  cannot  consider  our  duty 
ended  by  determining  the  strict  rights  of  the  parties,  between 
themselves,  under  their  pleadings  and  proofs,  when  these  sup- 
port a  divorce  apparently  unwarranted  by  the  statute.  Ques- 
tions of  public  policy  are  involved  in  divorce,  which,  after 
grave  consideration,  we  think  that  we  are  not  at  liberty  to 
disregard. 

In  Campbell  v.  Campbell^  87  Wis.,  206,  it  is  said  that  the 
jurisdiction  of  divorce  is  a  peculiar  jurisdiction,  because  the 
marriage  relation  is  a  peculiar  relation.  It  might  have  been 
added,  with  equal  truth,  and  for  the  same  reason,  that  the 
statute  of  divorce  is  a  peculiar  statute.       ^ 

We  regret  that  we  have  not  access  to  the  statute  under 
which  Williamson  v.  Williamson  was  decided  by  Kent,  0, 
Tliat  great  master  of  equity  held  that  statute  to  be  permissive, 
subject  to  a  sound  judicial  discretion.     He  says: 

"  I  cannot  think  the  statute  intended  that  the  party  injured 
should  be  entitled  to  come,  at  any  tims^  and  in  every  cassj 
and  to  put  the  cause  on  the  single  dry  question,  Has  an  act  of 
adultery,  in  judgment  of  law,  been  committed  ?  Nothing  could 
operate  more  imjustly  than  such  a  construction.  The  statute 
says,  that,  after  the  truth  of  the  adultery  charged  shall  have 
been  ascertained,  ^  it  shall  be  lawful  for  the  court '  to  decree 
a  dissolution  of  the  marriage.  This  language  may  and  ought 
to  be  understood  as  leaving  to  the  court  the  exercise  of  that 
sound  discretion  which  the  nature  of  the  case,  and  the  princi- 
ples of  equity,  might  require.  The  general  rule  of  the  En- 
glish jurisprudence,  on  this  subject,  must  bo  considered  as  ap- 
plicable, under  the  regulations  of  the  statute,  to  tliis  newly- 
created  branch  of  equity  jurisdiction.  It  is  not  to  be  sup- 
posed that  the  statute  intended,  in  all  cases  of  adultery 
charged  and  proved,  that  the  court  should  be  absolutely  bound 
(no  matter  under  what  circumstances)  to  grant  to  the  prose- 
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cutor  the  effect  of  a  suit  carried  on  for  his  own  benefit.  It  is 
to  be  recollected  that  a  bill  for  a  divorce  is  not  a  public  but  a 
private  prosecution,  brought  at  the  instance  of  the  party  ag- 
grieved, and  subject  to  his  control."  And  again:  "I  think 
enough  has  been  said  to  show  that  a  decree  for  a  divorce  is 
not  to  be  taken  as  of  cowrse^  though  the  fact  of  adultery  may 
have  existed;  and  I  cannot  but  persuade  myself  that  when 
the  statute  created  a  jurisdiction  in  this  court,  for  the  cautious 
and  limited  exercise  of  the  power  of  divorce,  it  intended  that 
those  settled  principles  of  law  and  equity  on  this  subject, 
which  may  be  considered  as  a  branch  of  the  common  law, 
should  be  here  adopted  and  applied." 

It  has  been  seen  that  this  case  was  in  the  minds  of  the  re- 
visers in  New  York,  and  influenced  them  in  framing  the  stat- 
ute of  divorce  from  which  sec.  13  in  our  statute  is  copied, 
and  on  which  our  whole  statute  is  largely  modeled.  And,  ac- 
cordingly, we  find  the  New  York  statute  in  terms  permissive 
both  as  to  judgments  of  nullity  and  judgments  of  divorce. 
In  our  statute,  the  provisions  for  judgments  of  nullity  or 
a£Srmance  of  marriage  are  in  terms  obligatory,  and  for  judg- 
ments of  divorce  in  terms  i)ermi8sive  throughout;  a  distinc- 
tion of  language,  in  kindred  sections,  in  the  same  statute, 
pregnant  with  meaning. 

The  rule  that  may  means  ahall  in  statutes  where  the  public 
or  individuals  have  a  claim  de  jure  to  the  exercise  of  the 
power  conferred,  is  not  overlooked.  Cutler  v.  Howard^  9 
Wis.,  309.  But  we  have  the  great  authority  of  Chancellor 
Kent  for  holding  permissive  words  in  the  grant  of  this  pecu- 
liar jurisdiction,  to  imply  a  sound  judicial  discretion  in  its 
exercise;  strongly  fortified  here  by  the  abrupt  transition  of 
the  statute  from  uniformly  obligatory  words  in  one  branch  of 
the  jurisdiction  conferred,  to  uniformly  permissive  words  in 
the  other;  an  antithesis  precluding  oversight  and  implying 
design.  This  view  is  the  stronger,  that  there  was  no  right  of 
divorce  before  the  statute;  that  the  statute  gives  divorce,  as  a 
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right,  onlj  so  far  as  the  right  is  to  be  implied  from  the  gr^t 
of  jurisdiction  to  the  courts,  in  terms  permissive  only;  the 
public  interest  being  concerned  that  the  exercise  of  the  juris- 
diction should  be  subject  to  a  sound  judicial  discretion.  See 
Wins/dp  V.  Winshdp^  Williamson  v.  Williamson^  supra/ 
JSarr&re  v.  JSarrerSy  4  Johns.  Ch.,  187;  Van  Vegkten  v.  Van 
Veghteny  id.,  601;  Smdth  v.  Smithy  13  Gray,  209;  Smith  v. 
Smithy  4  Paige,  432;  People  v.  Dawelly  26  Mich.,  247;  Henr- 
nett  V.  JBennetty  28  Cal.,  699. 

We  do  not  mean  to  put  the  policy  of  the  courts  above  the 
policy  of  the  legislature;  or  to  hold  that  the  courts  should 
exercise  any  discretion  to  refuse  divorces  authorized  by  the 
statute.  But  we  do  hold  that,  whatever  apparent  claim  there 
may  be  to  divorce,  resting  on  mistake  or  collusion  of  the  par- 
ties or  other  accident,  the  courts  of  this  state  are  vested  by 
the  statute  with  judicial  discretion  to  withhold  judgment  of 
divorce,  in  cases  not  within  the  statute  upon  their  merits. 
We  understand  just  such  a  discretion  to  have  been  claimed  by 
the  chancellor  in  New  York  in  Sm/ith  v.  Smith,  supra,  under 
the  statute  on  which  ours  is  modeled,  and  before  it  was 
adopted  here. 

So,  too,  Shaw,  C.  J.,  speaking  of  an  action  for  divorce,  says: 
^^  If  this  were  a  mere  private  action  or  suit,  in  which  the  per- 
sonal rights  of  the  parties  alone  were  concerned,  there  would  be 
a  strong  reason  for  applying  the  doctrine  of  estoppel  to  the  act  of 
the  husband  in  resisting  the  present  motion  of  the  wife.  But 
a  suit  for  divorce  is  of  a  very  different  character;  it  is  one  in 
which  the  public  have  an  interest,  and  in  the  conduct  and  re- 
sult of  which  the  best  interests  of  society  are  concerned.'' 
And  the  court  therefore  refused  to  apply  the  doctrine  of 
estoppel,  as  in  ordinary  cases.    Smith  v.  SmMh,  13  Gray,  209. 

It  concerns  the  public  welfare  that  the  state  should  not  be 
made  a  free  mart  of  divorce  for  strangers;  and  that,  amongst 
her  own  people,  divorce  should  not  become  matter  of  free  will 
as  much  as  marriage;  a  personal  right  independent  of  public 
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right  and  inconsistent  with  pnblic  welfare.  Divorces  withont 
the  letter  and  spirit  of  the  statute  in  fact,  bnt  made  to  look 
within  it  by  design  or  mistake,  or  accident,  are  frauds  upon 
the  statute  and  offenses  against  public  policy.  And  it  is  the 
duty  of  the  courts,  ex  offlcio^  as  Walwobth,  C,  has  it,  to  look 
closely  into  actions  for  divorce,  and  to  direct  inquiries  into  the 
facts,  when  necessary,  and  finally  to  deny  all  divorces  which 
would  be  abuses  of  tibe  statute. 

This  case  evidently  proceeded  in  good  faith  ujwn  a  miscon- 
struction of  the  statute;  but  the  judgment,  if  affirmed,  would 
be  none  less  in  legal  sense  a  fraud  upon  the  statute. 

We  regret  that  it  is  our  duty  to  reverse  it;  but  we  are  not 
sorry  that  the  occasion  of  enforcing  this  rule  places  it  above 
all  possibility  of  bias,  because  all  sympathy  must  be  with  the 
respondent. 

It  appears  quite  conclusively  that  the  respondent  had  not 
such  residence  here  as  would  support  her  right  to  bring  the 
suit  in  the  court  below.  It  appears  also  that  she  had  notice 
of  the  adulterous  cohabitation  of  the  appellant  more  than 
three  years  ago;  but  this  does  not  appear  so  conclusively,  and 
she  may  be  able  to  make  a  better  case  in  another  suit.  We 
therefore  think  it  right  that  the  judgment  against  her  should 
be  in  abatement,  and  not  in  bar.  The  judgment  will  therefore 
be  reversed,  with  directions  to  the  court  below  to  permit  the 
answer  to  be  amended,  or  to  consider  it  as  amended  on  the 
trial,  so  as  to  raise  the  defense  in  abatement;  and  to  dismiss 
the  complaint  upon  the  sole  ground  of  the  respondent's  non- 
residence  at  the  commencement  of  the  suit;  the  costs  in  this 
court  and  the  court  below  to  be  of  course  paid  by  the  appel- 
lant. 

We  trust  that  this  judgment  will  not  be  received  as  license 
for  loose  pleading  or  practice  in  actions  for  divorce.  It  is 
only  when  the  public  interest  is  involved,  that  the  rules  gov- 
erning other  cases  will  be  relaxed  in  cases  of  divorce.  As 
between  the  parties,  the  rules  of  pleading  and  practice  will  be 
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enforced  as  in  other  cases.    Barker  v.  Dayton^  28  Wis.,  867. 
By  the  CovH. — Judgment  reversed,  and  cause  remanded 
for  judgment  in  the  court  below  in  accordance  with  this 
opinion. 


Kelly  vs.  Bbbby  and  others. 


Sale  of  Loes.  (1)  Waiver  5y  vendee  cf  ot^fectkm  to  delivery  an  accautU  of 
liens  on  the  property .  (2)  Contract  of  sale  construed;  appraisal  of  logs 
hy  third  person;  no  inspection  required. 

Reversal  of  Judgment.  (3)  No  reversal  for  casual  remark  of  judge^  not 
ii^urious  to  appellant. 

1.  Where,  at  the  tiine  of  the  yendor*s  offering  to  deliyer  property  to  the 

vendee  according  to  contract,  there  are  adverse  liens  upon  the  property, 
but  the  vendor  furnishes  security  against  them  to  the  vendee's  satisfoc- 
tion,  and  the  latter  refuses  to  accept  the  property  on  the  sole  ground  that 
it  is  of  defective  quality,  this  is  a  waiver  of  the  objection  founded  on  tho 
existence  of  the  liens. 

2.  A  contract  for  tJie  sale  of  logs  fixed  $10.50  per  M.  as  the  price  of  such  of 

them  as  should  average  250  feet  each,  and  provided  that  a  limited  quan- 
tity of  smaller  logs  might  be  delivered  on  the  contract,  the  same  to  be 
appraised  by  a  certain  person,  **  the  value  to  be  based  on  the  value  of  the 
910.50  logs."  Held,  that  this  did  not  require  an  inspection  of  the 
smaller  logs  by  tlie  person  named,  to  determine  their  value  with  refer* 
enoe  to  their  quality;  but  he  was  to  determine  the  value  of  the  merchant' 
able  logs  of  the  smaller  sizes,  on  the  basis  that  merchantable  logs 
averaging  250  feet  were  worth  910.50  (the  contract  implying  that  aU  the 
logs  were  to  be  merchantable);  and  ho  might  ascertain  such  sizes  from 
the  scale  bills. 

3.  A  judgment  will  not  be  reversed  for  a  casual  remark  of  the  judge  to  the 

jury,  which,  even  if  inaccurate,  had  little  importance  in  the  case,  and 
could  not  have  misled  the  juiy. 

APPEAL  from  the  Circuit  Court  for  St.  Croix  County. 

The  complaint  alleges  that  on  the  6th  of  November,  1872, 
plaintiff  entered  into  a  contract  with  the  defendants  to  cut 
and  deliver,  rafted  in  strings,  all  the  saw  logs  he  should  cut 
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during  the  ensuing  winter,  at  prices  fixed  by  said  contract, 
and  to  have  said  logs  rafted  by  the  first  day  of  June,  ensuing; 
that  he  duly  performed  all  the  agreements  to  be  by  him  per- 
formed, by  the  terms  of  said  contract,  and  had  rafted,  and 
ready  for  delivery  on  said  day,  all  said  logs  so  cut;  that  the 
defendants,  being  duly  notified  that  such  logs  were  so  ready, 
refused  to  receive  them  or  pay  for  them  according  to  said  con- 
tract, whereby  the  plaintiff  sustained  damage  to  the  amount 
of  $733.41. 

The  answer  denied  that  the  plaintiff  had  performed  his 
agreement,  and  alleged  that  he  had  been  paid  all  that  he  was 
entitled  to  receive  under  such  contract;  and  further  alleged 
that  an  agreement  was  entered  into  subsequent  to  that  men- 
tioned in  the  complaint,  whereby  it  was  agreed  by  the  plaint- 
iff, defendants  and  certain  other  parties,  on  accoimt  of  certain 
liens  having  been  filed  on  said  logs,  and  certain  of  said  logs 
being  of  inferior  quality,  and  not  in  accordance  with  the  terms 
of  said  contract,  that,  in  order  to  give  the  defendants  a  good 
title  to  the  logs,  the  plaintiff  was  to  transfer  and  sell  them  to 
Coon  &  Barlow  and  L.  North,  and  that  the  amount  agreed  by 
said  subsequent  agreement  to  be  paid  therefor  should  be  paid 
to  said  Coon  &  Barlow  and  L.  North;  and  that  the  amount  so 
agreed  to  be  paid  was  paid  to  said  Coon  &  Barlow  and  L. 
North,  with  the  assent  of  the  plaintiff. 

Upon  the  trial  plaintiff  claimed,  and  introduced  testimony 
tending  to  prove,  that  the  defendants,  being  notified  of  his 
readiness  to  deliver  all  said  logs  according  to  the  contract,  de- 
clined to  receive  them  upon  the  ground  that  there  were  liens 
upon  them;  that  thereupon  he  procured  and  delivered  to  the 
defendants  an  undertaking  signed  by  Coon  &  Barlow,  A.  H. 
Baldwin  &  Co.,  the  National  Savings  Bank  and  L.  North,  to 
receive  said  logs  from  plaintiff  and  deliver  them  to  defendants 
upon  the  payment  of  the  money  to  the  National  Savings  Bank; 
that,  upon  the  receipt  of  said  undertaking  by  the  defendants, 
they  waived  all  objection  to  the  title  of  the  logs,  but  refused 
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to  receive  them  upon  the  ground  that  they  were  not  such  logs 
as  the  contract  called  for. 

Hie  contract  provided  that  the  price  of  such  logs  as  should 
"  average  four  to  the  M.  feet "  should  be  $10.50  per  M.  feet^ 
and  that  a  limited  quantity  of  smaller  logs  might  be  delivered 
under  the  contract,  "  to  be  appraised  by  the  surveyor  general 
of  Stillwater  district,  the  value  to  be  based  on  the  value  of  the 
$10.50  logs." 

The  testimony,  although  conflicting,  tends  to  show  that  the 
logs  in  question  were  merchantable.  The  rulings  of  the  court 
on  the  trial  are  sufficiently  stated  in  the  opinion. 

The  plaintiff  recovered;  and  the  defendants  appealed. 

E.  E,  Bryant^  for  appellant: 

1.  The  defendants  were  perfectly  justified  in  refusing  to  take 
the  logs,  so  long  as  the  liens  existed.  It  is  of  the  essence  of  the 
contract  in  such  cases,  that  the  vendor  have  a  perfect  and  un- 
incumbered title  to  the  goods  sold.  Dresser  v.  Ai/nsworth^  9 
Barb.,  619;  2  Broom  &  Had.  Cora.',  146,  note  515;  11  Johns., 
528.  On  failure  of  title,  the  vendee  may  rescind  the  sale,  and 
recover  the  purchase  money  paid.  1  Bouvier's  Inst.,  sees. 
950,  953.  2.  It  was  error  to  charge  the  jury  that  defendants 
"  could  have  safely  taken  a  delivery  of  the  logs."  This  wa& 
not  a  question  to  be  passed  upon  by  the  court;  the  only  ques- 
tion being  whether  they  were  legally  hound  to  take  a  deliv- 
ery under  such  circumstances.  And  the  lien  law  referred  to 
by  the  court  has  nothing  to  do  with  this  question.  3.  It  was 
error  to  admit  the  testimony  of  the  surveyor  general  as  to  fixing 
the  value  of  tlie  small  logs  under  the  contract.  An  inspection 
of  the  logs  by  him  was  necessary,  unless  waived  by  the  parties. 

S:  A.  Wilson^  for  respondent,  argued,  mter  alia,  that  when 
property  is  incumbered  by  a  lien,  and  the  vendee  expressly 
waives  that  objection,  and  absolutely  refuses  to  receive  the 
property  upon  another  ground,  thereby  inducing  the  vendor  to 
omit  making  the  title  clear,  the  vendee  cannot  be  heard  to  ob- 
ject to  the  title. 
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Lyon,  J.  On  the  question  whether  the  logs  were  trans- 
ferred by  the  plaintiff  to  the  defendants  through  Coon  &  Bar- 
low's satisfaction  of  the  contract,  as  alleged  in  the  answer^ 
there  is  a  conflict  of  testimony.  The  question  was  fairly  sub- 
mitted to  the  jury,  and  they  answered  it  adversely  to  the  de- 
fendants.   We  cannot  say  that  it  was  wrongly  determined. 

The  learned  circuit  judge  instructed  the  jury  that  if,  when 
the  undertaking  of  Coon,  Barlow,  North,  Baldwin  and  the 
bank,  was  delivered  to  the  defendants,  they  made  no  f urtlier 
objection  to  receiving  the  logs  on  account  of  the  liens  there- 
on," but  were  satisfied  on  that  point  and  willing  to  receive 
them  xmder  such  circumstances,  but  then  refused  to  receive 
them  because  they  were  not  such  logs  as  the  contract  called 
for,"  then,  if  the  logs  were  in  fact  such  as  the  contract  called 
for,  the  plaintiff  could  recover,  otherwise  not.  We  think  this 
instruction  correctly  states  the  law  of  waiver  as  applicable  to 
the  case.  Manifestly,  if  the  plaintiff,  when  he  offered  to  de- 
liver the  logs,  secured  the  defendants  to  their  satisfaction 
against  liens,  and  removed  tlieir  objections  to  accepting  tlie 
logs  because  of  such  liens,  and  the  defendants  refused  to  ac- 
cept them  on  the  sole  ground  that  the  logs  were  defective  in 
quality,  they  ought  not  to  be  permitted  to  excuse  or  justify 
such  refusal  by  asserting  the  existence  of  the  liens. 

In  the  course  of  his  charge  to  the  jury,  the  judge  said:  "  I 
think  the  defendants  could  have  safely  taken  a  delivery  of  the 
logs,  the  mark  being  recorded  in  their  name,  but  would  not 
be  compelled  to  pay  any  portion  remaining  unpaid  on  the 
contract  until  the  liens  against  logs  had  been  discharged,  and 
by  taking  a  delivery  of  them  from  Kelly  they  could  be  made 
liable  to  the  parties  having  liens  to  the  amount  of  the  .value 
of  the  logs  only."  This  is  claimed  to  be  error.  But  whether 
it  implies  an  unsound  legal  proposition,  or  not,  it  seems  to  be 
a  mere  casual  remark,  and  of  little  importance  in  the  case. 
The  judge  did  not  say  that  the  defendants  were  legally  bound 
to  accept  the  logs  notwithstanding  the  liens,  but  only  that  lie 
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thought  they  might  have  accepted  them  with  safety;  and  we 
think  the  fair  construction  of  the  charge  is,  that  the  defend- 
ants were  not  bound  to  accept  the  logs  subject  to  the  liens,  un- 
less they  waived  the  right  to  make  that  objection.  We  do  not 
perceive  how  the  jury  could  have  understood  the  charge  differ- 
ently. Hence,  the  remark  above  quoted  cannot,  in  any  view  of 
the  case,  work  a  reversal  of  the  judgment. 

It  appeared  that  a  small  portion  of  the  logs  in  question 
scaled  less  than  four  to  the  M.  feet;  that  is  to  say,  they 
averaged  less  than  250  feet  each.  The  evidence  tends  to  show 
that  the  price  of  these  logs  was  fixed  by  the  surveyor  general 
specified  in  the  contract  at  $8  per  M.  feet;  and  that  he  ap- 
praised them  from  the  scale  bills,  without  an  actual  inspec- 
tion of  the  logs.  He  testified  that  he  was  able  to  determine 
the  sizes  of  the  logs  from  the  scale  bills  in  his  o£Sce,  and  to 
fix  the  comparative  value  of  the  small  logs,  if  not  required  to 
consider  the  quality  thereof.  The  scale  bills  were  verified  by 
other  testimony.  The  judge  refused  to  give  an  instruction 
prayed  on  behalf  of  the  defendants,  to  the  effect  that,  unless 
waived  by  the  defendants,  the  contract  required  that  the  sur- 
veyor general  should  make  an  actual  inspection  of  the  logs 
before  appraising  them. 

The  contract  implies  that  all  of  the  logs  to  be  delivered  un- 
der it  were  to  be  of  merchantable  quality,  and  the  parties  evi- 
dently contemplated  that  tlie  comparative  value  of  the  small 
logs  should  be  determined  on  that  hypothesis.  If  so,  no  in- 
spection was  necessary.  It  seems  to  us  that  the  simple  prob- 
lem submitted  to  the  surveyor  general,  by  the  contract,  was 
this:  On  the  basis  of  $10.50  per  M.  feet  for  merchantable 
logs  which  will  average  250  feet  each,  what  is  the  value  of 
those  merchantable  logs  which  the  scale  bills  show  average 
less  than  250  feet  each!  The  scale  bills  showed  the  size  of 
the  logs  to  be  appraised,  and  the  contract  furnished  a  complete 
basis  for  making  the  appraisal,  without  an  actual  inspection. 
For  these  reasons,  and  because  the  contract  contains  no  ex- 
VoL.  XXXIX.— 43 
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press  provision  requiring  the  surveyor  gem^ral  to  inspect  the 
logs,  we  conclude  that  the  judge  properly  refused  the  proposed 
instruction. 

We  discover  nothing  further  in  the  charge,  or  in  the  refusal 
of  the  judge  to  give  instructions  asked  on  behalf  of  the  defend- 
ants, which  requires  special  notice. 

On  the  trial  many  exceptions  were  taken  on  behalf  of  the 
defendants  to  the  rulings  of  the  court  on  objections  to  the 
admission  of  testimony.  Many  of  these  are  disposed  of  by 
the  views  above  expressed,  and  many  others  are  quite  unim- 
portant. It  is  unnecessary  to  discuss  or  even  state  these 
rulings.  It  is  sufficient  to  say  that  we  fail  to  find  in  any  of 
them  cause  for  reversing  the  judgment. 

By  the  Cowrt. — Judgment  affirmed. 


Matthews  and  wife  vs.  The  Town  of  Baraboo. 

Yabiance.     Amenbhent.      (1)  Amendment  ai  trkU,      When  variance 

waived  and  when  disregarded  after  verdict. 
Highways.    (2)  Extent  of  liability  of  towns  for  drfective  highways. 

1.  The  complaint  for  ixguries  caased  by  a  dpfective  higliway  charged  tiie  ac- 
cident to  a  rock  or  etone,  and  the  evidence,  taken  withoat  objection, 
tended  to  show  that  the  accident  resulted  from  a  stone,  or  rut,  or  both. 
Held, 

(1)  That  i£  ihe  qaestion  of  yaxianoe  had  been  raised  on  the  trial,  by 
objection  to  evidence  of  the  rut,  plaintiflfe  should  have  been  permitted  to 
amend  according  to  the  &ct,  before  verdict. 

(2)  That  the  question  of  variance,  not  having  been  raised  on  the  trial, 
was  vTaived  by  the  defendant,  and  could  not  be  raised  after  verdict  So 
held  where  the  defendant  attempted  to  raise  tliat  questixm  by  exceptions  to 
the  charge,  taken  (under  the  statute)  during  the  term,  but  alter  the  jury 
was  dischar^  d. 

(8)  That  if  the  complaint  had  not  been  amended  after  verdict,  the  judg- 
ment could  not  have  been  reversed  for  the  variance,  and  such  amendment 
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therefore  worked  no  uqniy  to  tibe  defendant;  ajod  an  affidavit  of  sorptise 
made  by  defendant  after  verdict,  pending  a  motion  fat  a  new  iadal,  and 
before  the  allowance  of  such  amendment,  was  too  late  for  any  puipofle 
except  as  an  appeal  to  the  discretion  of  the  court  below  on  the  motion  for 
a  new  trial. 
2.  A  town  is  liable  for  defects  any^eie  in  the  wodced  and  traveled  part  of  a 
highway,  although  the  same  may  be  wide  enough  for  three  or  four  teams 
abreast. 

APPEAL  from  the  Circuit  Court  for  Sauk  County. 

Action  for  damages  for  injury  to  the  plaintiff's  person, 
caused  by  a  defective  highway.  The  complaint,  as  amended, 
alleges  that  the  defendant  had  "allowed,  carelessly,  negli- 
gently and  unlawfully,  a  large  rock  or  stone  and  a  rut  to  be 
and  remain  in  one  of  the  most  public  highways  in  defendant's 
town,  *****  and  that  one  of  the  forward  wheels  of 
said  wagon  in  which  said  plaintiff  was  riding  so  as  aforesaid, 
suddenly  struck  said  rock,  or  stone,  or  drojpped  into  said  rut^^^ 
whereby  the  plaintiff  was  injured,  etc. ;  but  the  words  in  italics 
were  first  inserted  by  amendment  after  verdict  for  the  plaintiff. 
Among  other  instructions  the  court  gave  the  following: 
"  There  seems  to  be  no  doubt  that  the  plaintiff,  at  the  time 
alleged  and  upon  the  highway  in  question,  and  [at  the]  place 
in  question,  fell  out  of  the  wagon  in  which  she  was  riding 
with  her  brother  and  sister,  and  was  considerably  injured. 
Whether  or  not  she  was  thrown  out  by  reason  of  the  defect, 
a  stone,  a  rut,  or  both  in  the  highway,  amounting  to  a  defect 
which  should  render  the  town  liable,  is  a  question  of  fact  for 
you  to  determine." 

After  verdict  for  the  plaintiff,  and  while  amotion  for  a  new 
trial  was  pending,  an  aflSdavit  of  one  of  the  supervisors  of  the 
defendant  town  was  submitted,  stating,  in  substance,  that  the 
defendant  had  no  notice  or  knowledge  of  any  defect  in  the 
highway  except  the  stone  complained  of,  and  that  the  proof 
as  to  the  rut  was  a  surprise.  The  attention  of  the  court  was 
then  for  the  first  time  called  to  the  fact  that  the  only  defect 
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of  the  highway  alleged  in  the  complaint  was  a  Btone.  Tlie 
complaint  was  then  amended  as  above  stated. 

From  an  order  denying  a  new  trial,  the  defendant  appealed. 

C.  C,  Remington^  for  appellant,  argued  that  as  the  stone  in 
the  highway  was  the  only  defect  complained  of,  the  question 
of  any  other  defect  ought  not  to  have  been  submitted  to  the 
jury.  Ferguson  v.  Porter^  4  Fla.,  102;  Sayre  v.  Townsendy 
16  Wend.,  647;  Wardell  v.  Hughes,  3  id.,  418.  The  amend- 
ment, if  allowed  at  all,  should  have  been  upon  terms  of  the  re- 
spondents relinquishing  the  verdict,  paying  the  costs,  and 
taking  a  new  trial.  This  case,  in  view  of  the  affidavit  of  sur- 
prise, is  a  much  stronger  one  for  imposing  such  terms  than 
Pierce  v.  Northey,  14  Wis.,  9. 

J,  W.  Lush,  for  respondents: 

The  amendment  was  properly  granted,  it  being  evident  that 
the  defendant  could  not  have  been  misled.  Danley  v.  Wil- 
liams,  16  Wis.,  585;  Muzzy  v.  Zedlie,  23  id.,  447;  Bowman 
V.  Van  Kuren^  29  id.,  214;  34  id.,  380 ;  30  id.,  378;  Brayton 
V,  Jones,  5  id.,  117,  and  Dixon's  notes,  p.  629.  2.  The  motion 
to  amend  the  complaint  was  addressed  to  the  discretion  of  the 
court,  and  is  not  reversible  on  appeal.  Van  Duzer  v.  Howe, 
21  N.  T.,  539;  Oillett  v.  RohUns,  12  Wis.,  330. 

Ryan,  C.  J.  The  complaint,  before  amendment  after  ver- 
dict, charged  the  defect  of  the  highway,  and  the  resulting  ac- 
cident, to  a  rock  or  stone.  Witnesses  attributed  the  accident 
to  a  stone  and  to  a  rut;  some  to  the  one,  some  to  the  other, 
and  some  to  both.  All  this  testimony  was  taken  without  ob- 
jection; no  exception  whatever  to  evidence  appearing  in  the 
bill  of  exceptions.  This  not  unnaturally  led  the  learned  judge 
of  the  court  below  to  think  the  complaint  broad  enough  to 
cover  both  stone  and  rut;  and  so  he  charged  the  jnry.  The 
variance  between  the  pleading  and  the  proof  appears  not  to 
have  been  pointed  out  to  him,  until  after  verdict;  the  excep- 
tions to  the  charge  being  taken,  under  the  statute,  during  the 
term,  but  after  the  jury  had  been  discharged. 
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Had  the  question  of  yariance  been  raised  on  the  trial,  by 
objection  to  evidence  of  the  rut,  it  would  have  been  the  duty 
of  the  court  below  to  liave  permitted  the  respondents  to  make 
the  amendment  before  verdict,  which  was  actually  made  after 
verdict.  Fobea  v.  School  Dist.^  10  Wis.,  117;  and  numerous 
other  cases  cited  by  Dixon,  C.  J.,  in  note  to  Brwyton  v.  JoneSy 
6  Wis.,  627. 

Hie  question  of  variance,  not  having  been  raised  on  the 
trial,  was  waived  by  the  appellant,  and  cannot  be  raised  after 
verdict  Gee  v.  SwairVj  12  Wis.,  460;  Gardimer  v.  Kellogg^ 
14  id.,  606  ;  Mead  v.  Bagnall^  16  id.,  162;  and  numerous 
other  cases  cited  in  the  note  to  Brayton  v.  Jones;  Flcmders  v. 
Cottrtilj  36  Wis.,  664.  And  this  disposes  of  the  exceptions 
to  the  charge  of  the  court  below  founded  upon  the  variance. 

It  is  apparent  that,  had  the  complaint  not  been  amended 
after  verdict,  the  judgment  could  not  have  been  reversed  for 
the  variance.  Hie  amendment  therefore  worked  no  injury  to 
the  appellant.  It  was  purely  formal.  And  whatever  might 
have  been  the  aflTect  of  the  aflSdavit  of  surprise,  if  made  upon 
amendment  during  trial,  it  was  too  late  after  verdict  for  any 
purpose,  except  as  an  appeal  to  the  discretion  of  the  court  be- 
low, on  the  motion  for  a  new  trial. 

It  appears  that,  at  the  locus  i/ii  quo^  the  worked  and  traveled 
part  of  the  road  was  wide  enough  for  three  or  four  teams 
abreast;  and  the  jury  was  instructed,  in  substance,  tliat  the 
town  was  liable  only  for  defects  in  the  worked  and  traveled 
part,  but  was  liable  for  defects  anywhere  in  that.  This  was 
undoubtedly  correct  Kelley  v.  Fond  du  Lac^  31  Wis.,  179; 
Cremer  v.  Portland^  36  id.,  99.  But  the  appellant  claims 
that  there  was  evidence  tending  to  show  two  ruts  or  gullies; 
one  in  the  traveled  roadway,  and  another  on  the  side  of  the 
road  which  might  be  considered  outside  of  the  traveled  part; 
and  that  the  wagon  in  which  the  female  respondent  was  rid- 
ing, meeting  another  team,  turned  to  the  left  contrary  to  the 
law  of  the  road,  thus  encountering  the  gully  on  the  roadside, 
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and  so  cauBing  the  accident.  We  are  able  to  discover  no  evi- 
dence showing  that  the  wagon  went  out  of  the  traveled  part 
of  the  road.  And  if  both  ruts  or  gullies  were  in  that  part,  it 
is  immaterial  in  law  which  caused  the  injury.  But  it  is  suffi- 
cient to  say  that  the  appellant  asked  for  no  instruction  on  that 
point;  and  that,  xmder  the  charge  of  the  court,  the  jury  must 
llave  found  that  at  the  time  of  the  accident,  the  wagon  was  in 
the  traveled  part  of  the  road,  and  the  driver  was  guilty  of  no 
contributory  negligence. 

The  merits  of  that  question  were  presumably  passed  upon 
by  the  court  below  in  refusing  a  new  trial.  And  the  order, 
in  such  a  case,  will  not  be  reviewed  in  this  court.  Van  Do- 
rem  V.  Armstrong^  28  Wis.,  236. 

By  the  Court. — The  judgment  of  the  court  below  is  affirmed. 
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Abatement  of  Action. 

See  Admhostbatobs,  etc,  2.    Ditobcb,  12-14. 

Aocoukt  Stated. 
See  Eyidenoe,  2. 

ACTION. 

(A.)  Cause  of  Action. 

See  Bakkbuftct.    Comhon  Gabbier,  1,  4,  5.    Contracts,  5-8, 

11,    12.     CONTBBfilON,    ^-h.      COUNTERCLAIM,    2,  3.      EXEMPTION,  3. 

Injxtnction,  3.  Neguoence,  1,  2.  Pleading,  2.  Railroads,  1-d. 
Specific  Eerformance.  Town  Treasurer,  2-7.  Vendor  and 
Purchaser. 

(B.)  Who  may  bring  Ac^on. 

See  Administrators,  etc    Exemption. 

(C.)  Various,  Actions, 

In  Supreme  Court f  pp.  79,  271. 

Against  the  State,  an  Contract,  pp.  79,  271. 

Against  City, 

Damages  for  change  of  grade,  p.  360. 

Damages  to  land  hom  city  improvements,  p.  409. 
Against  County, 

To  recover  amomit  paid  for  tax  certificates,  p.  444. 
Against  County  Board  of  Supervisors, 

To  compel  (by  mandamus)  admission  of  plaintiff  as  member  of  board, 
p.  596. 
Against  Town,    If\juries  from  Defective  Highway,  p.  674. 
Against  Estate  of  Decedent, 

1.  Appeal  from  order  of  distribution.    Claim  under  bequest  to  wife, 

p.  96. 

2.  On  alleged  promissoiy  note  of  the  intestate,  p.  370. 

3.  Claim  (3  wages  by  inmnt  p.  376. 

4.  By  foreign  executors,  p.  414. 

Against  Town  Treasurer,  etc.,  on  Bond,  pp.  328,  468,  529. 
Against  Beceiptorfor  Goods  seized  in  Execution,  p.  339. 
Against  Sherif,for  Goods  seized  in  Execution,  p.  570. 
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Against  BaUroad  Company. 

1.  For  wages  of  laborer  in  oonstmction  of  road,  under  contractor,  p. 

426. 

2.  For  value  of  goods  destroyed  by  fire  in  depot,  p.  449. 

3.  For  personal  usuries  to  passenger,  p.  636. 
Against  Insurer, 

1.  Maiine  insurance,  p.  88. 

2.  Insurance  on  cattle,  p.  104. 

3.  Fire  insurance,  pp.  Ill,  121,  489. 

4.  life  insurance,  p.  397. 

Against  Husband  for  Necessaries  furnished  Wife,  p.  432. 

Against  one  adjudged  a  Bankrupt,  p.  124. 

For  Value  of  Labor  and  Materials,  pp.  62,  507,  585. 

For  Price  of  Machinery  made  to  order,  p.  247. 

For  Balance  of  Account,  pp.  173,  314. 

For  Commission  as  Beat  Estate  Broker,  p.  419. 

For  Personal  Services  of  Plaintiff  and  Wife,  p.  553. 

For  Breach  of  Contract  to  receive  Supplies,  p.  562. 

For  Failure  to  deliver  according  to  Contract,  pp.  533, 578. 

For  Befusal  to  accept  Delivery,  p.  669. 

On  Promissory  Note,  pp.  68, 124,  138,  290,  300. 

On  Bill  of  Exchange,  p.  520. 

On  Foreign  Judgment,  p.  614. 

On  Land  Contract,  p.  334. 

On  Claim  for  Tolls,  p.  525. 

To  recover  Possession  of  Beal  Property,  pp.  182, 188,  345, 462,  538,  600. 

To  recover  Possession  of  Personal  Property,  pp.  260,  456,  476,  570. 

To  recover  Damages  for  a  Conversion  of  Personal  Property,  pp.  35, 499, 515. 

For  Personal  Injuries,  pp.  75,  558. 

For  Injuries  to  Property,  from  Negligence,  pp.  129,  552. 

For  Flowage  of  Land,  p.  384. 

ForlAbel,^,4Sl, 

For  Divorce,  pp.  165,  166,  167,  308,  651. 

To  Foreclose  Land  Contract,  p.  141. 

Against  Vendor  in  Land  Contract,  after  Foreclosure  of  Purchaser's  Equi- 
ty,  by  Assignee  qf  Purchase-Money  Note,    Trust,  p.  492. 

To  Foreclose  Mortgage,  pp.  146,  219,  296,  512. 

For  Specific  Performance,  p.  364. 

For  Dissolution  cf  Partnership,  p.  252. 

To  Bestrain  City  from  destroying  Phintifs  Fruit  and  Ornamental  Trees, 
etc,,  p.  160. 

To  Bestrain  Dtfendants  from  Digging  and  Mining  on  PUnnt^s  Land,  p. 
317. 

To  Bestrain  CoUecHon  qfJw^ment,  p.  590. 

To  Avoid  Effect  of  Judgment,  or  for  a  Subrogation,  p.  643. 

Equitable  Counterclaim  in  Action  on  Foreign  Judgment,  p.  614. 
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ADMINISTRATORS  AND  EXECUTORS. 

1.  Under  ihe  statute  authorizm^  a  fcneign  executor  or  administrator  of  the 

estate  of  a  pexson  not  a  resident  of  this  state  at  the  time  of  his  death,  to 
prosecute  actions  here  in  behalf  of  such  estate,  *'upon  fOing  an  au- 
thenticated copy  of  his  appointment  in  the  probate  court  of  any  county 
of  this  state  '*  (Tay.  Stats.,  1720»  §  25),  the  disability  of  such  executor, 
etc.,  to  sue  before  such  fOmg  is  mere  disability ,  and  not  want  of  title. 
Smith  et  ai.,  Ex're,  v.  Peckham,  Ex'trix,  414 

2.  Before  the  letters  testamentary,  etc,  are  filed  here,  such  disability  can  be 

taken  advantage  of,  by  answer,  only  by  way  of  abatement.  I  bid. 

8.  A  mere  disability  to  sue,  not  going  to  the  right  of  action,  may  be  cured 
pendente  lite;  and  qwere  whether  (under  R.  S.,  ch.  125.  sec.  40)  a  judg- 
ment on  the  merits  would  be  reversible  for  such  disability,  even  where 
the  ol^ection  had  been  seasonably  taken,  and  overruled.  Ibid. 

4.  An  oligection  in  probate  court  to  a  claim  against  an  estate  on  the  ground 

that  it  was  "  outlawed  and  illegal  and  void  for, usury,"  held,  not  to 
raise  tiie  question  of  the  disability  of  the  claimants.  Ibid. 

5.  On  appeal  from  an  order  allowing  sudi  daim,  it  appeared  from  the 

formal  complaint  of  the  claimants  in  the  circuit  court,  that  their 
foreign  letters  testamentary  of  the  estate  in  whose  behalf  tiie  daim  was 
made,  were  first  filed  after  the  appeal.  Held,  on  demurrer,  that  the 
complaint  was  not  bad  for  that  reason.  Ibid. 

6.  The  proper  jurisdiction  for  the  probate  of  a  vnll  is  that  of  the  testator's 

domicile  at  deatii;  and  the  complaint  herein  not  showing  the  residence 
of  plaintiff's  testatrix  at  her  death,  an  order  overruling  a  demurrer 
thereto  is  reversed  with  directions  to  allow  an  amendment  of  the  com- 
plaint. Ibid, 

ADVERSE  POSSESSION. 
See  Dbbd,  1.    LimTATiON  of  Actions,  2,  4. 


1.  Sees.  6  and  7,  ch.  138,  R.  S.,  relating  to  adverse  possession  under  paper 
title,  must  be  considered  together  as  one  entire  jtrovision;  the  former 
nving  the  genand  rule,  ana  the  latter  defining  certain  particular  con- 
iitions  of  such  adverse  possession.    Pepper  et  al,  v.  O'Dowd^  538 


giv 
diti 


2.  Under  these  sections,  actual  adverse  possession  of  iMui  of  a  single  lot  or  of 

a  known  &rm  does  not  operate  as  constructive  adverse  possession  beyond 
the  limits  of  such  lot  or  lann,  even  where  it  is  part  of  a  more  extensive 
tract  induded  in  the  instrument  or  judgment  under  which  the  occupant 
entered.  ibid. 

3.  Subds.  3  and  4  of  sec.  7  are  independent  of  eadi  other,  and  under  the 

former,  actual  possession  of  part  of  an  unindosed  lot  by  its  use  for  fuel 
or  fencing  for  the  ordinary  use  of  the  occupant,  will  probably,  under 
proper  drcumstanoes,  operate  as  constructive  adverse  possession  of  the 
whole  lot;  but,  under  the  limitatiiHi  of  sec.  6,  it  can  in  no  case  so  ope- 
rate b^rond  the  limits  of  the  same  lot.  Ibid* 

4.  Beinff  independent,  both  subdivisions  cannot  support  the  same  poesessioii 

of  me  same  prennses;  and  an  ambiguous  possession  claimed  in  part  un* 
der  eadi,  and  not  supported  by  either  alone,  is  not  within  the  statute. 

Ibid. 
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5.  Insabd.  4,  the  word  "  indaded  "  must  beoousiaiied  in  the  sense  of  "  in- 
closed." Ihid. 

16.  As  applied  to  a  sin^e  lot,  sabd.  4  may  operate  to  limit  the  effect  of  subds. 
1  ana  2,  by  requirmg  the  improvement  or  indoeore  to  be  **  according  to 
the  usual  course  and  custom  of  the  adjoining  country;  **  subd.  4  making 
actual  possession  by  improvement  or  inclosure  of  a  part,  constructive 
possession  of  the  whole,  only  where  the  unimproved  or  unindosed  part  is 
left  so  according  to  such  course  and  custom.]  Ihid, 

7.  The  "  single  lot  **  of  the  statute  is  the  smallest  legal  subdivision  d  land; 

and  its  extent  is  certain  of  itself,  without  recourse  to  any  course  or 
custom.  Ibid. 

8.  The  *'farm  **  of  thestatute  is  land  held  for  cultivation  and  cultivated  in 

whole  or  in  part,  of  whatever  size,  shape  or  boundaries,  and  whether 
comprising  several  lots  or  parts  of  lots,  or  less  than  one  lot.  I  hid. 

9.  It  being  the  purpose  of  the  section  to  confine  construotive  adverse  posses- 

sion to  such  visible  and  notorious  possession  as  may  fairly  implv  notioe 
and  acquiescence,  the  extent  of  the^*  fann  **  of  subd.  4  must  be  ^*  known  ** 
in  the  sense  of  being  notorious.  Ihid. 

10.  To  constitute  adverse  possession,  entry  must  be  made  with  defined  daimof 

title  and  of  possession;  and  after  entry,  such  claim  cannot  be  enlarged, 
excej>t  by  acts  equivalent  to  a  new  enixy  and  new  daim  of  adverse  pos- 
session. iW. 

11.  Entry  upon  part  of  a  lot  under  daim  of  title  to  the  whde,  while  the  other 

I)art  is  held  adversely,  cannot  found  adverse  possession  of  the  whole  lot, 
though  afterward  the  adverse  possession  of  the  other  part  be  abandoned. 

Ihid. 

12.  To  establish  adverse  ixMsession  of  a  known  farm,  ontsideof  the  actual  pos- 

session taken,  the  mown  extent  of  the  iaim  at  the  time  cf  entrtf  mnrt  be 
established,  and  adverse  possession  founded  on  such  entry  is  limited  to 
that  extent  IJrid. 

13.  Constructive  adverse  possession  of  unindosed  land  under  subd.  4  can  be 

established  only  by  actual  proof  of  a  course  or  custom  in  the  acfjoininff 
country,  sanctioning  the  manner  of  occupation.  Ihia. 

14.  To  make  the  actual  adverse  possession  of  part  of  a  tract  of  farming  land 

once  possessed  and  used  as  several  farms,  by  several  owners,  constructive 
adverse  possession  of  the  whole  tract  as  one  form,  it  must  be  ^own,  not 
merely  that  the  whole  tract  is  induded  in  some  of  the  claimant's  title 
papers,  but  that  the  several  farms  had  been  joined  together  in  one  known 
mrm  before  the  entry  under  which  he  claims,  and  comstiixited  one  known 
farm  at  the  time  of  such  entry.  Ibid. 

15.  The  actual  use  of  one  lot  for  fuel  or  fendng  under  subd.  8,  sec.  7,  cannot 

carry  with  it  constructive  use  of  the  same  piece  of  timber  on  another  lot. 
To  come  within  that  subdivision,  it  seems  that  the  land  must  be  held  in 
good  fiiith  for  the  supply  of  fud  or  fencing  for  the  purposes  there  named* 
as  its  sole  or  principal  object;  the  extent  of  the  land  so  used  must  bear  a 
reasonable  proportion  to  the  use;  and  such  use  must  be  distinct,  visible, 
continued  and  notorious,  under  daim  of  title,  and  not  mere  casual  trra- 
pass  or  occasional  use;  and  what  is  a  reasonabte  qtia$^iijf  in  each  case  is 
a  question  for  the  jury,  under  proper  limitation  and  instmctiosi.    Ibid. 

Affidayit. 

See  Lien  (B.),  II,  5,  6. 
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AGENCT. 
See  CoNTBACTS,  9-12.    Eyidencs,  10, 11.    Pleadino,  4. 

1.  One  who  acts  as  the  vendor^B  affent  in  the  sale  of  property,  without  the 

knowledge  of  the  vendee,  cannot  reoover  from  the  vendee  for  services  in 
effectinff  snch  sale  as  his  agent;  his  concealment  of  the  £Eu:t  that  he  was 
agent  wc  the  vendor  hemg  a  frand  in  the  law.  Meyer  et  al,  v,  Han- 
chett,  419 

2.  Whether  one  who  acts  as  middleman  in  effecting  an  exchange  of  real 

property,  with  foU  Imowledoe  of  both  parties,  can  recover  from  both  ixx 
his  services,  is  not  here  decided.  Ibid, 

AUMOKT. 

See  Chakos  of  Yenub,  2.    Diyobcb,  6-6. 

AiiLOTKEirT  of  Land  by  OjQgress. 
See  Evidence,  4, 5. 

AMENDMENT  OF  PLEADING. 

See  Admhostratobs,  etc,  6.    Costs,  3.    Divobce,  20.    Ejectmeht,  2. 

Yakiance. 

1.  In  an  action  to  enforoe  an  allesed  lien  on  defendant's  house  for  woik  done 

and  malyrialfl  famished  under  contract,  there  was  no  errw  in  refusing 
plaintiff  leave,  at  the  trial,  to  aubetitHte  a  new  cause  of  acfian^  by 
amending  the  complaint  so  as  to  allege  damages  accruing  to  him  nom 
defendant's  refusal  to  permit  him  to  perfonn  the  contract  Johnson  v. 
FUkington,  02 

2.  A  suit  in  equity  may  be  changed  into  an  action  at  law  by  consent. 

Whether  such  a  duuige  can  be  otherwise  made,  is  a  question  not  raised 
by  the  record  in  this  case.    Lowe  r.  Hyde^  345 

8.  Where  it  was  impossible  to  decide  the  cause  on  the  merits  while  the  record 
presented  it  as  a  suit  in  equity,  and  both  iMurties  had  fuUy  argued  the 
merits,  and  were  desirous  of  a  decision  thereon,  this  court  rewrved  its 
judgment  upon  the  merits  long  enough  to  ^ve  them  an  opportunity  to 
amend  the  rec(»rd,  b7  stipulation  or  ouierwise,  so  that  ^e  action  nught 
stand  as  one  in  q'ectment.  Ibid. 

Aksweb. 

See  Admikistbators,  etc.,  2.    Divorce,  12-15, 17, 18, 21.    Eject- 
ment, 3.    Yabiance,  1. 

APPEAL. 

(A.)  From  Board  of  County  Supervisors. 
See  LiMiTATiOK  of  Actiohs,  8. 

(B.)  From  Probate  Court. 

See  Admikistratobs,  etc.,  4,  5. 
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(C.)  To  Supreme  Court. 

See  Change  of  Vehue,  8,  4.    Costs.    Cbdohal  Law,  1, 2.    Di- 
TOBCE,  7.    Exceptions.    Judgment  (E.),  II. 

1.  WHere  the  bill  of  exceptions  is  not  certified  to  contain  all  Che  evidence, 

the  jud^^'s  finding  of  facts  wiU  be  presumed  correct,  thooffh  not  sus- 
tained by  the  proof  preserved  in  the  bilL  Sherman  9,  Mad,  Mut.  Ins, 
Co.,  104 

2.  Where  the  findings  ^t  fact  filed  by  the  judge  include  a  propositicm  which 

is  really  a  oondusion  of  law,  it  must  he  tziated  as  such,  on  appeaL  Ibid. 

8.  Hie  rules  requiring  the  brief  on  each  side  to  contain  a  succinct  statement  of 
so  much  of  the  record  as  is  essential  to  an  understanding  of  the  questions 
discussed,  and  the  printed  case  to  inesent  an  abetract  of  the  material 
matters,  will  be  enforced  b7  a  peremptory  dismiflRal  of  the  appeal  or 
writ  of  error  where  there  is  a  marKed  ftulure  to  comply  witii  them.  Heath 
V.  Silverthom  L.  M.  <it  8.  Co.,  146 

4.  On  appeal  from  a  judgment  oi  divorce,  where  there  was  no  abearance  in 

the  trial  court  by  the  defendant  before  ludg^ent,  and  no  bill  (Sezceptions, 
this  court  cannot  review  the  evidence  [taken  before  a  referee);  and.  if  the 
complaint  states  a  good  ground  for  oivoroe,  must  presume  that  the  evi- 
dence was  sujQScient  to  sustain  it.    Hopkins  v.  Hopidne,  165 

5.  A  party  ought  not  to  be  permitted  to  bring  two  appeals  to  obtain  that 

wnich  he  can  obtain,  if  at  all,  upon  one.    Sopkine  v.  Hopkine,         166 

6.  Defendant's  appeal  firom  an  order  refusing  to  set  aside  or  modify  a  judg- 

ment of  divorce,  is  dismissed,  for  the  reason  tiiat  he  has  also  appealed 
from  an  order  denying  a  subsequent  motion  to  set  aside  or  modify  the 
same  judgment,  covering  the  ground  of  the  first  motion  as  well  as  addi- 
tional ground.  Ibid. 

7.  The  printed  cases  on  this  appeal  having  been  actually  served  December 

80, 1875,  and  retained,  a  motion  made  on  the  Ist  of  Febmaiy  following, 
to  difflniss  the  appeal  because  such  cases  were  not  served  fifteian  days  be- 
fore the  commencement  of  the  term,  was  too  late.  Hundhausen  v.  AU 
ikin«,  86  Wis.,  250.    Flanders  v.  McDonald,  288 

8.  Where  the  same  motion,  on  the  same  ground,  is  made  and  denied  twice 

in  the  same  action,  ana  both  orders  appealed  from^  the  relief  sought  be- 
ing obtained  on  the  first  appeal,  the  second  is  dismissed.  Moev.  Moe,  808 

9.  This  oourt  has  no  power  to  amend  the  record  as  returned  by  the  trial 

court;  thoufl^  it  can,  on  proper  suggestion,  order  a  further  return,  or  remit 
the  rec^  ror  correction,  and  enforce  its  orders.  Hay  v.  Lewis  et  al.,  864 

10.  The  sole  office  of  a  printed  case  is  to  present  correctiy  the  material  parts 

of  the  record  in  a  torm  convenient  ror  the  use  of  the  court.  ibid. 

11.  A  motion  to  strike  from  a  printed  case  matter  actualfy  found  in  the  record 

returned  to  this  court,  on  the  ground  that  such  matter  is  not  a  proper 
p«irt  ol  the  record,  cannot  be  granted,  and  would  be  of  no  avail  if 
granted.  Ibid. 

12.  In  an  action  for  damages  alleged  to  have  accmed  from  defendant's  negli- 

gence, a  nonsuit  was  refused  at  the  dose  of  plaintiff's  evidence,  but  granted 
after  defendant's  evidence  was  in.  The  bill  of  exceptions  not  bemg  cer- 
tified to  contain  all  the  evidence:  Held,  that  the  nonsuit  must  be  prs' 
sumed  to  have  been  justified  by  the  evidence.    Greening  v.  Bishop,    552 
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13.  Under  sec.  7,  ch.  264  of  1860,  this  oonrt  loses  jurisdiction  of  appeals  in 

thirty  days  after  judgment  on  tkexa  here,  unless  the  iurisdichon  is  re- 
tained bj  order  of  the  court  for  the  puipose  of  a  motion  for  rehearing, 
made  within  that  time  (PringU  v»  Dunn,  ante,  p.  435> :  and  this  anplies 
where  the  judgment  here  is  one  dismissing  the  appeal  ux  noncompuance 
with  the  rules.    Pierce  v,  Ketly,  imp.,  568 

14.  Where  a  motion  for  a  rehearing  is  made  after  this  court  has  lost  jurisdic- 

tion of  the  action,  it  cannot  entertain  the  motion,  nor  deny  it  with  costs; 
and  in  such  a  case  it  denies  the  motion  without  costs.  Ibid. 

15.  Where  an  appeal  from  a  judgment  brings  up  the  question  of  costs  in  the 

trial  court,  and  there  is  no  bill  of  exceptions,  that  question  must  be  de- 
termined from  the  pleading  and  verdict;  and  all  reasonable  presump- 
tions will  be  made  to  sustam  the  judgment    Paufer  v,  Rochpeu,       585 

16.  In  an  action  in  the  circuit  court  merely  upon  a  quantum  meruit  for  services, 

where  the  damages  were  laid  above  the  jurisdiction  of  a  justice's  court, 
but  the  verdict  for  plaintiff  awarded  him  less  than  $50,  this  court  would 
be  obliged  to  treat  the  controversy  as  one  cognizable  by  a  justice.  DuH' 
ning  v.  Faulkner,  10  Wis.,  394.  Ibid. 

17.  A  justice  cannot  take  jurisdiction  of  an  action  upon  an  express  contract  to 

pav  a  certain  price  for  a  certain  amount  of  labor  and  materials,  by  com- 
putation exceeding  $600,  averred  to  be  wholly  unpaid  (19  Wis.,  193;  36 
id.,  605);  and  where  a  complaint  joined  two  causes  of  action,  one  upon  a 
quantum  meruit  for  services,  and  the  other  upon  an  express  contract  such 
as  is  above  described,  and  the  answer,  after  a  genend  denial,  pleaded  a 
special  defense  to  the  latter  count,  conJtessing  and  avoidiiig  sooi  expteaa 
contract,  and  the  verdict  was  for  less  than  $50,  and  the  plaintiff  had  jud£[- 
ment  for  fuU  costs :  Held,  that  the  judgment  will  not  be  reversed,  because  it 
does  not  appear  that  the  verdict  was  not  for  an  amount  found  due  plaint- 
iff on  sttch  express  contract,  over  and  above  an  amount  for  which  defend- 
ant establiriied  his  si»edal  defense,  in  which  case  the  plaintiff  was  en- 
tiUed  to  his  costs.  Ibid. 

Appbalablb  Order. 

See  Chakgb  op  Venue,  3.    JuDGKEirr  (C),  2. 


APPROPRIATION  OF  PAYMENTS. 

1.  In  the  case  of  a  creditor  having  several  demands  against  the  debtor,  it  is 

only  where  the  latter  makes  a  payment  with  importunity  to  exerdse  his 
right  to  appropriate  the  same,  ana  neglects  to  do  so,  mat  the  creditor 
acquires  tne  nght  of  appropriation.    Jones  et  ah,  Admire,  v.  Williams, 

800 

2.  Plainti^'  decedent  held  a  note  of  defendant,  and  also  had  diarge  of  his 

mill,  as  an  employee,  and  from  time  to  time  drew  out  money  and 
chaiged  it  to  himself  in  the  day  book  kept  at  the  mill.  Held,  that  the 
amounts  so  taken  and  charged  constituted  cross  demands  or  setofib  in  de- 
fendant's fskvcfr,  on  an  accounting  between  the  partief4  and  were  not 
ftaifments  of  which  defendant  could  make  an  appropriation,  or  to  whidi 
"Uie  principles  of  the  application  of  payments  apply*  Ibid. 

8.  In  an  action  for  the  value  of  such  decedent's  services  in  the  mill,  therefore, 
it  was  error  to  instruct  the  juiy  that  the  mon^rB  so  taken  might  be  ap- 
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I^ed  as  payments  to  tlie  note,  if  the  joiy  should  find  that  defendant  had 
not  elected  to  sipp^  them  in  payment  ci  the  servioee.  Ibid. 


Abbitbation. 

See  Constitutional  Law,  6, 7. 


ARBEST. 
See  GoNSTTTUTiOHAL  Law,  2. 

1.  Li  an  action  in  ihe  county  court  of  Milwaukee  county  (which  is  a  court  of 

record)  for  a  tort,  the  defendant  was  arrested  uoon  an  order  of  the  judge 
of  said  court,  made  at  diambers,  upon  an  amdavit  diowing  the  tc^ 
Held,  that  the  anest  was  lawfuL    In  re  Kindling,  35 

2.  When  a  defendant  lawfully  arrested  on  mesne  process  foils  to  give  bail,  or 

is  surrendered  by  his  bail,  before  judgment,  his  liability  to  <&tc9ition  on 
such  process  does  not  ex^pire  on  the  recoveiy  of  judgment  against  him  in 
the  action;  but,  unless  otherwise  dischaxged  by  the  court,  nis  detention 
must  abide  a  capias  ad  saH^adendum,  Ibid, 

3.  What  the  pnsoner^s  remedy  would  be,  if,  after  judgment;  the  plaintiff 

should  improperly  and  oppressively  delay  takin|[  him  in  execution,  is  a 
question  not  raised  by  the  writ  of  Habeaa  corpus  m  this  case.  Ibid. 

AbBBBT  or  JUDOKENT. 

See  Judgment  (C.)* 

ATTACHMENT. 

See  Lien  (6.),  II,  5,  6. 

An  order  dissolving  an  attachment  of  property  is  reversed,  on  the  ground 
that  defendanrs  own  i^davits  plainly  mdicate  an  intent,  participated  in 
by  all  concerned  adversely  to  the  attachment,  to  place  defendant  s  prop- 
mj  b^ond  the  reach  of  his  creditors.    Flanders  v,  McDonald,         288 


ATTORNETS-AT-LAW. 

1.  Whether  the  oonstitatum  of  this  state,  by  vesting  the  whde  judicial  power 

in  the  courts  therein  provided  for,  does  not  entrust  the  rule  of  admission 
to  the  bar,  as  wdl  as  of  expulsion  from  it,  exclusively  to  the  discretion 
of  the  courts,  qwere.    Matter  of  Miss  GoodeU,  232 

2.  To  entitle  any  person  to  practice  in  this  court,  the  statute  requires  that  he 

shall  be  licoised  by  its  order,  and  no  right  to  such  an  order  can  be  found- 
ed on  admission  to  the  bar  of  a  circuit  court  Tay.  Stats.,  di.  119,  8§ 
31-^.  Ibid. 

3.  The  language  of  the  statute  relating  to  the  admission  of  attameys  (which 

declares  iSak.  '*  he  shall  first  be  licensed,**  eto.)  applies  to  males  only;  and 
the  statutory  rule  of  construction,  that  *'  woitls  ot  the  masculine  gender 
may  be  applied  to  females,  **  **  unless  such  consthiction  would  be  inconsist- 
ent with  tne  manifest  intention  of  the  legidature  **  (R.  S.,  ch.  5,  sec  1), 
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cannot  be  held  to  extend  the  meaning  of  this  statute,  in  Tiewof  the  nni- 
form  exclusion  of  females  from  the  bar  by  the  common  law,  and  in  the 
absence  of  any  other  evidence  of  a  legislative  intent  to  require  their  ad- 

Ibid. 


4.  There  is  nothing  in  the  statutes  of  this  state  providin^^  for  the  admission 

of  females  to  ttie  state  university  which  shows  a  legislative  intent  to  re- 
quire the  adnussicm  of  females  to  the  bar.  Ibid. 

5.  Under  ordinary  circumstances,  members  of  the  bar  of  other  states  axe 

permitted  to  Bxsnie  causes  in  this  court,  without  any  general  license  to 
practice  here.    Sfatttr  of  Ole  Mosness,  Esq.,  509 

6.  Members  of  the  bar  are  officers  of  the  court,  and  in  some  sense  officers  of 

the  state  for  which  the  court  acts.  Ibid. 

7.  Officers  charged  with  the  general  business  of  the  state,  within  the  state, 

must  be  residents  of  the  state;  and  for  all  functions  within  the  jurisdic- 
tion of  the  courts,  officers  of  those  courts  must  be  residents  of  the  state. 

Ibid. 

8.  If  ch.  50  of  1855  (Tay.  Stats.,  1344-^,  f  §  39,  40)  was  intended  to  do  more 

than  authorize  the  appearance  here  of  members  of  the  bar  of  other  states 
as  counsel  in  the  trial  and  aigument  of  causes,  it  was  without  the  power 
of  the  legislature.  Ibid. 

Baujoent. 

See  CoscMOH  Cabrieb.    Offices.    Pledge. 


BANKRUPTCY, 

1.  In  bankruptcy  proceedings,  the  unintentional  omission  of  a  creditor  from 

the  schedule,  or  his  feilure  to  receive  personal  notice  of  the  proceedings, 
does  not  render  the  discharge  void  as  to  him,  or  enable  him  to  maint-fin 
an  action  on  his  demand  in  a  state  court.    Thomas  v.  Jones,  124 

2.  It  seems  that  a  discharge  in  bankruptcy  cannot  be  impeached  in  the  state 

courts  even  on  the  ground  of  fraud,  and  that  the  only  remedy  is  by  ap- 
plication to  the  ptofper  federal  court  to  set  aside  the  discharge;  butitwas 
not  necessary  to  decide  that  question  in  this  case.  Ibid. 

Bab. 

See  Attobnbt8-at-Law. 


BETTERMENT  ACT. 

Sees.  90-88,  ch.  141,  R.  S.,  authormng  defendants  m  cgectment,  in  certain 
cases,  to  recover  the  value  of  their  permanent  improvements  on  the  land. 


apply  to  an  action  in  which  the  plaintiff  recovers  an  undivided  interest 
as  cotenatU  of  the  defendant;  ana  in  such  cases  the  court  may  apportion 
the  expense  of  the  improvements  according  to  the  respective  mterests 
of  the  parties.    Phcfmx  L.  M.  dt  8.  Co.  v,  Sydnor  et  al,^  600 

2.  Where  an  ejectment  defendant  has  a  valid  daim  for  improvements  under 
sec,  33  of  said  chapter,  his  lien  for  their  value  may  be  enforced  in  an  in- 
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dependent  action,  so  long  as  the  statote  of  limitations  has  not  ran  against 
it,  and  the  property  is  owned  by  the  ejectment  plaintiff.  Ibid. 

8.  But  where  it  hi  sought  to  enforce  sudi  a  claim  under  said  section  SS^inthe 
ejectment  suU^  the  proceedings  for  that  purpose  must  be  taken  after  ver- 
dict and  before  Judgment,  in  analogy  to  the  rule  incases  under  sees.  «)0-d2, 
as  estabbshed  in  Scott  v.  Reese,  ^  Wis.,  630.  Ibid. 

Bill  of  Excsptions. 

See  Appeal  (C),  1,  4, 11, 12. 


BILLS  AND  NOTES. 
See  Eyidbkce,  2,  3. 

1.  A  note  by  which  the  maker  promises  absolutely  to  pay  to  the  order  of  the 

payee  a  sum  certain,  at  a  ued  time,  such  payment  not  bcdng  dependent 
upon  a  contingent  event,  nor  out  of  a  particular  fund,  is  negotiable. 
Kirk  V.  Dodge  Co.  Mut.  Ins.  Co.,  138 

2.  Where  such  a  note  is  given  to  an  insurance  company  for  the  premium  upon 

a  pohpy  of  insurance,  its  negotiable  character  is  not  affocted  by  a  further 
agreement  therein,  that  if  v,  shall  not  be  paid  at  matoriiy,  the  whole 
amount  of  premium  on  such  poUcy  shall  be  considored  as  earned,  and 
the  policy  shall  be  void  while  the  note  remains  overdue  and  unpaid. 

Ihid. 

8.  One  who  takes  commercial  paper,  without  notice,  in  absolute  payment  of  a 

greSxisting  debt,  is  protected  as  a  purchaser  for  value;  and  this,  althragfa 
e  purchases  for  less  than  the  face  of  the  paper,  unless  the  discount  is  so 
great  as  to  show  mala  fides.    Heath  v.  Sitverthom  L.  M.  <t  S.  Co.,   146 

4.  Where  an  instrument  in  the  fonn  of  a  negotiable  promissoiv  note  of  the 

defendant  was  not  vohmtanly  made  by  her,  but  her  signature  was  pro- 
cured by  a  fraud  practiced  upon  her,  under  pretense  ot  getting  her  to 
mfm  a  mffarent  note  for  a  less  sum,  it  was  not  her  note,  and  she  is  not 
liSble  upon  it,  even  to  an  innocent  holder.    Orifflths  r.  KeUogg,        290 

5.  Whether  one  who  purchases  commercial  paper  at  a  great  discount,  from  a 

stranger,  without  indorsement  and  without  making  inquiiy  within  his 
power,  can  always  be  held  to  be  a  bona  fide  purchaser,  gwere.         Ibid, 

6.  The  question  whether  defendant,  who  was  unable  to  read  the  paper  signed 

by  her,  was  guilty  of  negligence  to  estop  her  from  denying^  as  against  a 
bona  fide  purchaser,  that  she  made  the  note,  having  been  &rly  suomitted 
to  the  jury,  and  the  court  below  having  refused  a  new  trial  after  a  verdict 
in  her  ravor^  this  court  would  not  reverse  the  judgment  on  the  ground  that 
she  was  ^pilty  oi  such  negligence,  even  if  disposed  to  think  difiTerenUv 
from  the  jury.  Ibid. 

BOND. 

See  Town  Treasurer,  8-7. 

1.  Before  the  bond  secured  by  the  mortgage  in  suit  was  made,  the  obligee 
and  her  husband  conveyed  to  the  obuffor  a  ferm,  and  in  consideration  of 
such  conveyance  said  bond  was  executed,  in  the  penal  sum  of  $900,  and 
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conditioned  that  if  the  obligor,  one  jrear  after  the  death  of  the  obligee*8 
husband,  and  annually  ther^ifter  during  her  natural  life,  should  pay  her 
the  amount  of  the  interest  of  $464  at  seven  per  cent.  ^  annum,  the 
bond  should  be  void;  but  if  any  default  shoula  be  made  m  the  payment 
of  said  interest  on  any  day  whereon  the  same  was  payable,  and  it 
should  remain  unpaid  lor  thirty  days,  the  principal  sum  of  $464,  with 
arrearages  of  interest,  should,  at  the  option'  of  the  obligee,  become  due 
and  pavabie  immediately;  and  that  if  the  payments  of  interest  were 
promptly  made  during  the  obligee's  life,  the  debt  and  mortgage  should 
cease  at  her  death.    Held, 

(1)  That  notwithstandixig  the  mention  of  $900  as  the  penalty,  the  sum 
of  $464  which  the  obligor  covenants  to  pay  upon  breach,  at  the  obligee's 
option,  might  in  a  yroper  case  be  treated  as  a  penalty;  and  that  in  such 
case  the  measure  of  the  obligee's  recovery  would  be  the  gross  value  of 
the  annuity  when  she  declared  her  option,  and  arrears  of  interest. 

(2)  That  as  said  sum  of  $464  was  not  fixed  to  evade  the  usury  law  or 
other  statutory  provisions,  or  to  doak  oppression,  and  as,  indep^dently 
of  the  stipulation,  the  damages  woula  oe  uncertain,  beoouse  the  real 
value  to  this  obli^  of  the  payment  of  the  stipulated  annual  interest 
cannot  be  determmed  by  reference  to  any  tables  of  mortality,  or  by  any 
other  means,  said  sum  must  be  treated  as  liquidated  damages j  no  facts 
appearing  which  would  make  it  inequitable  to  enforce  the  contract  ac- 
cording to  its  terms. 

[Rtan,  C.  J.,  dissents,  hdding  that  the  principal  sum  named  is 
obviously  greater  than  the  value  of  the  annuitv  could  ever  be;  that  it 
must  be  presumed,  in  the  absence  of  all  proof,  tnat  the  annuitant  could 
purchase  the  same  annuity  elsewhere  at  reasonably  certain  market  rates : 
that  the  cost  of  such  annuity  is  the  precise  measure  of  her  damages;  and 
that  under  such  circumstances  the  sum  named  in  the  bond  8lM>uld  be 
treated  as  a  penalty,]    Berrinhott  v,  Traphagen  et  aL,  imp,,  219 

2.  Tlie  interest  which  became  due  on  said  bond  on  the  T6th  of  September  of 
each  of  three  successive  vears  remaining  impoid,  the  obli^fee,  on  the  25th 
of  November  of  the  last  of  said  years,  notified  the  obligor,  in  writing, 
of  her  election  to  consider  the  principal  sum,  with  arrearages  d  interest, 
due  and  payable  immediately.  The  obligee  resided  in  Dane  county, 
Wisconsin,  and  the  obligor  in  Nebraska.  Held,  that  the  opticm  given 
could  be  exercised  within  a  reasonable  time  after  oi^  default;  and  ihat, 
under  the  circumstances,  the  notice  was  served  withm  a  reaa(mahl6  time. 

Ihid. 

Burden  of  Proof. 

See  DrvoRCB,  8.    EviDiEBroB,  2  (2),  14.    Infahot,  8. 

CaFIAS  ad  RE8POin>Bin>I7K. 

See  Arrest.    Ck)N8TiTunoKAL  Law,  2. 

Capias  ad  SATisFAOiENDUif . 
See  Arrest,  2, 3. 

"Cash." 

See  Insurance  (C),  4. 
VOL.XXXIX.— 44 
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W .  E.  Church  of  Sun  Prairie  ▼.  Sherman, 

Moir  y.  Dodson, 

Montgomery  V.  Town  of  Scott,  - " 

Morgan  v.  Hammetfc, 

Morse  v.  Buffalo  F.  &  M.  Ins.  Co., 

Morrow  v.  Campbell, 

Morrow  v.  Reed, 

Moul  V.  MouL    - 

Mountain  y.  Fisher,  - 

Mowry,  In  re,     - 

Mundt  y.  S.  &  F.  R.  R.  Co., 

Munger  y.  Lenroot, 

Newton  y.  Howe,     - 

Noonan  y.  Orton, 

Noonan  y.  Orton, 

Orton  y.  Noonan, 

Parker  y.  Kane,   ,    - 

Pellage  y.  Pellage, 

Perkms  y.  Fond  du  Lac, 

Perkins  y.  Simonds, 

Pelton  y.  Knapp, 

Phillips  y.  Phillips, 

Pierce  v.  Jung. 

Pierce  y.  Eneeland, 

Pringle  y.  Dunn, 

I^ingle  y.  Dunn, 

Putnam  y.  Sweet,     - 

Quinn  y.  Quinn, 

Ralph  y.  C.  &  N.  W.  R>  Co. 

Raymond  y.  Holbom, 

Remington,  In  re, 

Resch  y.  Seim, 

Robbins  y.  Deyerill, 

Roberts  y.  McGrath, 

Roberts  y.  Wood, 

Ruthe  y.  R.  R.  Co.,  - 

Ryan  y.  Martin,  - 

Sabine  v.  Fisher, 

Sage  y.  McLean, 

Sanf ord  y.  McCreedy, 

Sayage  y.  Dayis, 

Sayles  y.  Dayis, 

Scott  y.  Reese.    - 

Seatoff  y.  Anderson, 

Sewell  y.  Eaton, 

Shafer  y.  Bushnell, 

Single  y.  Schneider, 

Smith  y.  Packard, 

Smith  y.  Peckham,   • 

Smith  V.  Wood, 

Spaffcnrd  y.  Janesyiile, 

Spaulding  y.  R V  Co.,     • 

Spraggon  y.  McGreer, 

Sprague  y.  Birchard, 

State  y.  Bloom, 

State  y.  Braun,  - 

State  y.  Brophy, 

State  y.  ChappeU, 
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State  ez  reL  Walsh  v.  Doasman, 

State  V.  Mmray, 

State  T.  Moshieo, 

State  V.  Richter, 

State  ex  lel.  Peck  y.  Rioidaa, 

State  ez  rel.  Martin  v.  Secretacy  of  State, 

State  T.  Smith, 

State  ▼.  Sopervison, 

State  ez  lel.  Keenan  y.  Superyison,  • 

State  ez  reL  Wolff  v.  Supervisors, 

State  Y.  Tianey,       -  -  - 

State  Y.  Winn,    - 

SteYens  y.  GampbeQ, 

Stewart  y.  Mather, 

Stowell  Y.  ESdred,      - 

Strachan  y.  Muzlow, 

Streabel  y.  M.  &  M.  B*y  Co., 

Stroad  y.  SteYens  P<nnt, 

StortOYant  y.  Stann, 

Soparisors  y.  Hadcett,  - 

Syonor  y.  Palmer,     -  .  - 

'Arboz  Y.  Supervisors,    - 

Taylor  Orphan  Asylum,  In  re, 

Thomas  v.  Rewey, 

Thomas  v.  Steele, 

Thompson  v.  Jones, 

17.  S.  ez  rel.  Npyes  v.  Hatch, 

Van  DcHran  Y.  Armstrong, 

Yon  Baumbach  y.  Bade, 

Wagners  v.  Lathers, 

Water  y.  Etert, 

Ward  Y.  Perigo, 

Ward  Y.  Town  of  Jeffieison, 

Warner  y,  Heiden,    - 

Waterman  v.  Raymond, 

Weber  y.  Zeimet, 

Webster  v.  Moe, 

Welch  V.  Welch,      - 

West  Y.Ward,   - 

Wheeler  v.  Smith,    - 

Wheeler  y.  Town  of  Westport, 

Whisler  v.  Wilkinson, 

Whitney  v.  Gunderson, 

"VTOooz  Y.  Bates. 

Williams  v.  Williams, 

Wilson  Y.  Heniy, 

Wilson  Y.  Jarvis, 

Winslow  V.  Crowell, 

Witter  Y.  Lyon, 

Wittman  y.  Watry, 

Wood  Y.  Crocker, 

Wood  Y.  R'y  Co.,      - 

Woodv.Trask, 

Woodle  Y.  Whitney, 

Wright  Y.  Pratt, 

Yates  Y.  Shepaidson, 

Yenner  v.  Hammond, 

Young  Y.  French,     - 

Young  Y.  Qroner, 
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CASES  OVERRULED,  CRITTCISED,  Etc. 

1.  BallsUm  Spa  Bank  v.  Marine  Bank,  18  Wis.,  490;  WiUer  v.  Lyon,  34  id., 

564;  LamonU  v.  Pierce,  id.,  488;  and  In  re  Day,  id.^  638,  as  to  appeals 
from  orden  made  in  proceedings  for  contempts,  distmgoished  from  this 
case,  where  the  order  or  judgment  imposed  a  fine  as  mr  a  criminal  con- 
tempt.   InreMurpkey,  286-288 

2.  Blackwood  v.  Jones,  27  "Wis.,  498,  as  to  form  of  affidavit  for  an  attach- 

ment a^^ainst  goods  under  the  general  attachment  law,  distinguished 
from  this  case,  where  the  attachment  was  to  enforce  a  laborer*s  lien  on 
logs.    Winslow  et  al  v.  Urquhart,  260,  268-9 

3.  Haight  v,  Lucia,  36  Wis.,  355,  as  to  the  appealabili^  of  oiden 

fines  for  criminal  contempts,  disapproved.    In  re  Murphey, 

4.  In  re  Boyle,  9  Wis.,  264;  StaU  v.  Bloom,  17  id.,  521,  and  Laioer  v.  Mc- 

Glachlin,  2S  id.,  361,  in  which  the  court  upheld  judgments  of  judges  de 
facto,  and  not  dejure,  distinguished  from  this  cauie,  in  whicdi  the  per- 
son who  tried  the  case  was  not  in  possession  <^  tiie  dOSce  of  judge,  and 
did  not  daim  it.    Van  Slyke  v.  MtU.  Fire  Ins.  Co. ,  390,  396 

5.  In  re  Day,  34  Wis.,  638.    See  No.  1,  supra. 

6.  Jarvis  v.  Peek,  19  Wis.,  74,  as  to  counterclaim  based  on  defendant's 

le^  title,  in  an  action,  by  one  in  possession,  to  quiet  his  title,  distin- 
gmshed  from  this  case,  wherein  defoidant  in  eieetmeni  attempted  to  set 
up  a  counterclaim  based  on  his  legal  title.    Law  v.  Hyde,  345,  354 

7.  LamonU  v.  Pierce,  34  Wis.,  483.    See  No.  1,  supra. 

8.  Laver  v.  McGlaeMin,  28  Wis.,  861.    See  No.  4,  supra. 

9.  McCall  V.  Chamberlain,  13  'V^.,  637.    Query  as  to  the  precise  import, 

and  the  correctness  of  that  decision,  as  to  the  absolute  lialhility  of  a  rail- 
way company  for  cattle  killed  by  its  trains,  where  it  has  neglected  to 
maintain  proper  fences  and  cattle  guards.   Piizner  v.  Shinnick,  129, 134-6 

10.  Mountain  v.  Fisher,  22  Wis.,  93,  criticised,  as  to  the  liability  of  one  who 

receives  an  infant  into  his  family  as  a  diild,  where  the  services  as  such 
in^t  are  rendered  "  in  expectation  **  of  being  paid  for  them.  Tyler  v. 
Burrington,  376, 382 

11.  Spraggon  v.  McOreer,  14  Wis.,  439,  as  to  sufficienpy  of  notice  of  lis  pen- 

dens,  distinguished.    Watson  v.  Wilcox,  imp.,  643,  648 

12.  State  V.  Bloom,  17  Wis.,  521.    See  No.  4,  supra. 

13.  State  ex  rel.  Wolff  v.  Sup'rs  of  Sheboygan  Co.,  29  Wis.,  79.    A  remaik 

tiberein  as  to  the  limitation  of  actions  against  counties,  under  acts  of 
1867  and  1868,  to  recover  moneys  paid  upon  defective  tax  certificates,— 
overruled.    Baker  v.  Supers  of  Columbia  Co.,  444,  448 

CHANGE  OF  VENUE. 

1.  In  a  divorce  suit  not  commenced  in  the  county  of  defendant's  residence, 
he  is  entitled  to  have  the  venue  changed  to  that  county,  notwithstand- 
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ing  plaintifiTs  affidavit  that  the  circuit  judge  thereof  is  prcgudioed  against 
her;  although,  UDon  renewal  of  such  affidS,vit  after  the  change  of  venue, 
she  may  be  entitled  to  have  the  cause  sent  out  of  that  circuit  for  trial. 
Moe  V.  Moe,  306 

2.  Where  the  summons  is  served  on  the  defendant  in  his  own  county,  his  de- 
mand that  the  venue  be  changed  to  that  county  (under  sec.  4,  ch.  123, 
R.  S.)  does  not  operate  m  a  stay  of  proceedings;  and  the  court  in  which 
the  action  is,  has  authority,  pending  the  motion  for  the  change  of  venue, 
to  order  rayment  of  temporary  aumony  and  suit  money.  Bonnell  v. 
Gray,  36  Wis.,  574,  followed.  Ibid. 

]  3.  An  order  refusing  to  change  the  place  of  trial  on  aooonnt  of  the  prq'udice 
of  the  people  of  the  county  in  which  the  action  was  brought,  is  appeal- 
able, and  it  may  also  be  reviewed  on  appeal  from  the  final  judgment; 
and  one  such  order  made  in  an  action  does  not  bar  a  second  bke  motion 
bv  the  same  party  on  the  same  ground.  Uachett  v.  Carter,  38  Wis., 
894.  Schattchsneider  V,  Johnson  et  al.,  387 

4.  The  granting  of  a  change  of  venue  in  such  cases  rests  in  the  «ound  dis- 

cre&on  of  the  court,  ading  upon  its  own  knowledge  and  observation  as 
well  as  upon  the  proofc  presented;  and  its  decision  will  not  be  reversed 
except  for  an  abuse  of  discretion.  Ibid, 

5.  Whether  the  petition  of  a  party  to  an  action,  representing  the  ^dae  to  be 

related  to  tne  parties  and  necessarily  and  insensibljr  preiudiced  in  the 
case,  but  not  praying  a  change  of  venue,  properly  raises  tne  question  of 
pr^'udice,  is  not  here  decided.    Van  Slyke  r.  Mut,  Fire  Ins,  Co.,       390 

6.  Although  the  statute  (R.  S.,  ch.  123,  sec  8)  gives  a  party  to  an  action  the 

right  to  a  change  of  the  place  of  trial  on  me  ground  that  the  judge  is 
prejudiced,  ananot  because  such  party  believes  or  fears  that  he  is  so,  yet 
when  the  application  is  made  to  the  judge  whose  prejvdice  is  aUeged^ 
although  alleged  onlyupon  belief,  the  place  of  trial  must  be  changed,  the 
statute  making  the  averment  in  such  case  conclusive  proof.  Seemwer  v. 
City  ijf  MUtcaukee,  409 

7.  Under  sec.  5,  ch.  852  of  1860(as  re^nacted  by  sec.  1,  ch.  280 of  1878J,  in  an 

action  commenced  in  the  cuxmit  court  for  Milwaukee  county,  if  either 
party  entities  himself  to  a  change  of  the  place  of  trial  for  any  of  the  rea- 
sons mentioned  in  said  statute,  the  action  must  be  sent  to  the  county 
court  of  the  same  county,  **  unless  it  shall  appear  **  that  one  of  the  same 
objections  exists  to  tryma  such  action  b^ore  tiie  ju<Lyre  of  the  county 
court.  Held,  that  the  affidavit  of  the  pejity  to  the  prcgucBce  of  the  county 
juchfe  is  not  conclusive  in  such  a  case,  but  the  averment  is  traversable 
and  subject  to  be  adjudicated  by  the  circuit  court  Ibid, 

8.  No  arffument  adverse  to  the  torching  oondusion  can  be  drawn  from  ch. 

95,  R.  S.  of  1849:  that  statute  having  been  repealed  bv  sec  1,  oh.  191, 
R.  S.  of  1858,  altiiough  preserved  in  the  appendix  to  that  revision.   I  bid. 

CiTIBS. 

See  CoBPORATiONs  (B.),  1. 
Ck)MHERCiAL  Law. 

See  AgBNCT.     ApPBOPRIATION  op  PATMBNTg.  BaHKBXTPTCT.  BlUiS  AND 

Notes.  Bond.  Common  Carribr.  (Contracts.  Contbrsiok. 
E<iuiTY,  3-6.  Evidence,  2,  3,  6-8, 12, 14-16.  Insurance.  Inter- 
est. Lien.  Partnership.  Pledge.  Sales.  Waiver,  1.  Warranty. 
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COMMON  CARRIER. 

1.  Where  goods  earned  l^  a  railroad  company  to  their  place  of  destination 

and  there  deposited  in  its  warehouse,  are  kept  safely  for  the  consignee 
until  he  has  had  reasonable  time  to  remove  them,  and  are  afterwards 
destroyed  by  fire,  the  company  is  not  liable  for  them  vim  a  common  carrier. 
Lemke  v.  CA.,  MU.  dt  St.  P,  ky  Co,,  449 

2.  In  the  absence  of  proof  to  the  contrary,  the  presumption  is  that  goods  are 

ready  for  delivery  to  a  consignee  at  any  time  after  they  are  received  at 
the  carrier's  depot  at  their  place  of  destmation.  Ibid, 

3.  The  question  whether  the  consignee  had  a  reasonable  time  to  remove  his 

goods  should  be  submitted  to  Vie  jury^  under  proper  instructions,  when 
there  is  a  conflict  of  evidence  in  respect  to  material  facts  bearing  upon 
it,  or  when  the  &cts  are  doubtful  or  complicated  and  the  court  cannot 
satisfectorily  determine  their  weight  or  importance.  But  when  the  facts 
are  few  and  simide,  and  are  conausivdy  established  by  a  special  finding 
or  by  the  undisputed  evidence,  the  question  of  a  reasonalde  time  is /or 
the  court,  laid. 

4.  Plaintiff's  goods,  shipped  by  defendant's  road  to  Watertown,  were  re- 

ceived at  uie  Watertown  depot  at  5:30  P.  M^  of  Saturday,  and  were 
destroyed  by  fire  in  said  depot  about  noon  of  the  feUowinff  Tuesday. 
Heldf  that  plaintiff  had  a  reasonable  time  to  remove  the  goods,  and  de- 
fendant was  not  liable  as  a  carrier.  Ibid. 

5.  The  feet  that  the  consignee  ^was  absent  from  Watertown  during  most  of 

the  period  between  the  arrival  and  destruction  of  the  goods,  could  not 
extend  the  time  during  which  defendant  held  them  as  a  common  carrier. 

Ibid. 

Complaint. 

See  Adhinistratobs,  etc.,  5,  G.  Ejbctmbnt,  1, 2.  Pleadiko,  2-4. 

Condition  Subsequent. 
See  DEra>,  4-7. 


CONSTITUTIONAL  LAW. 
See  Attornbtb-at-Law,  1,  7,  8.    Franchises,  2.    Lien  (B.),  II,  1. 

1.  The  judges  of  the  courts  of  record  of  this  state  take,  under  the  constitution 

creating  their  offices,  the  powers  of  judges  of  such  courts  at  the  common 
law,  including  the  powers  commonly  possessed  l^  them  at  ehtmbers  at 
the  time  of  the  adoption  of  the  constitution.   In  re  Kindlmg,  85 

2.  Such  judj^  have  ^wer,  under  the  constitution,  to  make  orders  at  dbam- 

bers  to  hold  to  bail,  in  proper  cases,  that  being  tiie  established  practice 
when  the  constitution  was  adopted.  Ibid, 

3.  Where  a  legislative  act  creates  a  public  office,  appoints  the  officer,  and  im- 

propriates money  to  pay  his  sal^,  a  subsequent  repeal  of  the  act  termi- 
nates both  the  office  and  the  riffht  of  the  appointee  to  any  salary  not  al- 
ready earned  at  the  time  of  sudi  repeal.    RdU  v.  The  SiaU^  79 
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4.  The  lepefd  of  sncfa  an  act  does  not  impair  the  oUigation  d  oontncts  with- 

in the  meaning  at  sab<L  l,Bec  10,  axt.  I  of  the  i^eral  conititation.  Ibid, 

5.  The  comnuBsionen  i^pcnnted  by  ch.  40  of  1857,  to  make  a  geological  sor* 

rey  of  the  state,  were  public  offioeis;  and  their  (^ces  were  ab^ished  b- 
the  sobeeqaent  miconditional  repeal  of  the  act,  notwithstanding  the  ocm- 
taracts  entered  into  with  them  oy  the  governor  in  behalf  of  the  state; 
and  plaintiff  cannot  recover  anv  salaiy  for  services  alleged  to  have  been 
rendered  under  the  contract  with  him  since  such  repeaL  Ibid. 

6.  Whether  ch.  d23  of  1874  was  designed  to  submit  the  plaintiff*s  claim 

against  the  state  to  arbitration,  ana  make  the  report  ci  the  commission- 
ers there  named  Innding  upon  the  state  as  sn  award,  and  indicther  the 
legislature  has  power  to  make  such  a  submisBicm,  qwgre.  Carpenter  r. 
The  StaU,  271 

7.  Said  act  contravenes  sec.  6,  art.  lY  of  the  state  constitution,  and  the 

award  of  the  commissioners  under  it  is  void,  because  it  assumes  to  com- 
pensate the  plaintiff  for  work  d<me  and  matierials  furnished  to  the  state 
under  a  ccmtract,  not  at  the  prices  specified  in  the  eontnct,  but  by  the 
rule  ol  quantum  meruit  or  quantum  valebant.  Ibid, 

8.  The  '*  extra  compensation ''  to  contractors  with  the  state,  forbidden  by  the 

constitution,  includes  all  compensation  outside  of  that  provided  for  by 
the  contract,  and  it  is  not  necessary  to  determine  whether  the  compensa- 
tion allowed  by  the  act  of  1874  was  greater  than  that  fixed  ^7  the  phiint- 
iff*s  contract  Ibid, 

9.  The  constitution  of  this  state  having  vested  all  judicial  jurisdiction  in  courts 

and  justices  of  the  peace,  and  povided  for  the  election  of  judges  of  all 
courts,  the  legislature  can  confer  no  judicial  jurisdiction  on  othar  officers 
or  persons,  excepting  power  not  exceeding  that  of  a  circuit  judge  at 
chambers,  on  court  commissioners.  Van  Slyhe  v,  Mut.  Fire  Ins,  Co,,  d90 

10.  Ch.  69,  Laws  of  1870,  which  authorizes  parties  to  avoid  a  change  of  venue 

for  prgudice  of  the  circuit  judge,  by  stipulating  that  a  member  of  the 
bar  of  this  court  shall  act  as  judge  in  the  case,  with  all  the  powers  and 
duties  of  a  circuit  judge,  is  void.  Ibid, 

11.  On  appeal  from  a  judgment  signed  by  the  derk.  where  the  record  here 

shows  that  on  the  ixm.  of  the  cause  in  the  court  below  the  judge  oi  that 
court  left  the  bench,  and  that  his  place  was  assumed  by  another  perscm, 
a  member  of  the  bar  of  this  court,  but  not  a  judge,  w1k>  tzied  the  cause, 
and  upon  whose  consideration  the  iudgment  was  rendered,  this  court 
cannot  presume  that  such  judgment  r»ts  upon  a  proper  trial  of  the 
issue,  but  must  treat  the  proceemng  as  coram  nan  Juaice,  and  the  judg- 
ment as  void.  I  but. 

12.  In  re  Boyle,  9  Wis.,  264;  Slate  v.  Bloom,  17  id.,  521;  and  Lover  v.  Me- 

Olaehlin,  ^  id.,  361,  in  which  the  court  upheld  the  jud^ente  of  judges 
defado,  and  not  de  jure,  distinguished  from  this  case,  m  which  the  per- 
son who  tried  the  cause  was  not  in  possession  of  the  office  of  judge,  and 
did  not  claim  it.  Ibid, 

13.  The  judgment,  having  proceeded  upon  a  mistrial,  and  not  being  a  proper 

judgment  ol  the  court  below,  whether  it  is  void  or  voidable,  must  oe 
reversed.  Ibid, 

14.  Ch.  458,  P.  &  L.  Laws  ol  1869,  which  attempts  to  take  from  the  possession 

and  contzol  ol  the  town  officers  in  Chippewa  county  a  p<ntion  ol  the 
moneys  raised  in  their  towns  to  highway  purposes,  and  entrust  its  ex- 


Digitized  by  VjOOQIC 


INDEX.  699 


penditnre  to  the  county  board,  oontraiy  to  the  ^eral  law  (ch.  19,  R. 
S.)»  violates  sec.  28,  art.  IV  of  the  state  constitatioii,  wfakh  leqoiies  the 
system  of  town  and  county  government  to  be  as  nearly  untfarm  as  prac- 
ticable.   MeBae  v.  Hogan  et  aL,  b2^ 

Ck>N8TRU0TI0K. 

1.  Cf'Omirads. 

See  Contracts,  4,  8. 
2.CfFMieBewrd8. 

See  CoBFORATiONS  (B.),  2-4. 
8.  Of  Statutes, 

See  Attorneys- at-Law,  8, 4.   Town  Treasurer,  5. 

Contempt. 

See  Criminal  Law,  2. 

"Contractor." 

See  RAnjtOADS,  2. 


CONTRACTS. 

SeeAoENCT.  Bills  and  Notes.  Bond.  Common  Carrier.  Constitu- 
tional Law,  8-7.  Conversion,  4,  5.  Corporations  (A.)  Deed. 
Equity,  2-6.  Evidence,  2, 12, 18, 14.  Infancy.  Insurance.  Lien. 
Mines,  etc.  Officer.  Partnership.  Pledge.  Railroads. 
Sales.  Specific  Performance.  Subrooation.  Town  Treasu- 
rer, 8-7.  Vendor  and  Purchaser.    Waiver,  1.    Warranty. 

1.  An  order  for  materials  and  work  may  be  revoked  at  any  time  before  ac- 

ceptance; and  where  a  revocation  is  shown,  it  will  be  presumed  to  have 
been  in  time,  until  the  contrary  appears.    Johnson  v,  Filkington,       62 

2.  Under  ch.  248  of  1862  (Taj.  Stats.,  886,  &  14  and  1842,  §  21),  the  fiistdi^ 

of  January  is  a  legal  nohday  in  this  state.    Sieghert  et  <U,  v.  Stiles,    ^ 

8.  By  ch.  248  of  1861  (Tay.  Stats.,  886,  §  12),  commercial  pu>er  maturing 
on  Sunday  or  on  a  legal  holiday  becomes  due  and  payaUe  on  the  ne:^ 
preceding  secular  day;  and  by  analogy  to  this  statute,  wheie  anv  other 
contract  Dy  its  terms  matures  on  a  Sunday  or  legal  holioay,  it  wiU  be  held 
to  mature  on  the  next  preceding  secular  day.  Ibid, 

4.  Where  one  hires  a  man  and  his  wife  to  litfs  in  hUfimily  and  woik  for 

him,  this  is  a  contract  for  ^<dr  persomU  services,   Jennings  v.  Lyons,  558 

5.  In  general,  in  case  of  an  entire  contract,  the  party  claiming  under  it  must 

show  fuU  performance  on  his  part;  but  full  performance  is  excused 
where  rendered  impossible  by  the  act  of  God,  or  of  the  law,  or  ol  the 
other  party  to  the  contract.  Ihid, 

6.  Sickness  or  death  is  an  act  of  God  in  such  a  sense  as  generally  to  excuse 

full  performance  of  an  entire  contract,  and  permit  a  recoyeiy  on  Skouan' 
turn  meruit;  but  otherwise  where  the  sickness  is  one  which  ahoula  have 
been  foreseen  and  provided  against  by  the  party  in  defieuilt.  Ibid, 
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7.  Plaintiff  contracted. to  render  to  defendant  the  domestic  senrices  of  himself 

and  wife  for  one  vear,  at  a  specified  price.  Four  months  and  ten  days 
thereafter  the  wife  left  the  service  in  anticipation  of  her  confinement: 
both  were  then  discharged  from  the  service,  and  the  wife  was  omfinea 
four  or  six  weeks  thereafter.  Held^  that  plaintiff  was  not  excused  by 
such  sickness,  which  he  should  have  foreseen,  and  cannot  recover  on  a 
quantum  meruit.  Ibid, 

8.  By  contract  mider  seal,  A.  covenanted  with  B.  to  sell  and  deliver  to  the  lat- 

ter, '*  milk  and  cream  of  good  quality  and  in  sufficient  quantity  for  his 
use  in  the  hotel  kept  by  him  and  known  as  the  'Park  Hotel;  *  said  milk 
and  cream  to  be  dauy  furnished  and  delivered**  at  specafied  prices; 
and  B.  covenanted  to  purchase  of  A.,  at  said  prices,  *'all  the  milk 
and  cream  that  he  may  use  in  the  hotd  kept  by  him,  known  as  the 
*  Park  Hotel,*  and  to  pay  foe  the  same  at  the  end  of  each  mcmth,  in  full.*' 
B.  had  a  lease  of  said  hotel  for  five  years  from  the  date  of  said  contract. 
A  little  more  than  a  year  from  that  date,  he  refused  to  receive  any  more 
milk  or  cream  from  A.,  and  thenceforth  purchased  those  articles  from 
other  persons  for  use  in  his  said  hotel.  Upon  A.*8  claim  for  damages 
for  breach  of  such  contract,  Held: 

(1)  That  the  contract  being  silent  as  to  its  duration,  either  party  miflht 
terminate  it  at  pleasure  upon  reasonable  notice;  and  parol  evidence  that 
the  contract  was  for  a  sn^ecific  time,  was  inadmissible. 

(2)  That,  as  no  question  of  notice  was  made  on  the  trial,  the  court 
should  have  chaiged  that  when  B.  terminated  the  contract,  he  had  a 
legal  nght  to  do  so. 

(3)  l^at,  although  B.*8  evidraice  of  a  contemporaneous  oral  agreement 
that  the  contract  would  terminate  in  one  year  was  improperly  admitted, 
still,  as  A.  was  not  injured  thereby,  a  verdict  against  hun  will  not  be 
disturbed.    Irish  v.  Dean,  562 

9.  The  rule,  that  a  contract  under  seal,  executed  by  an  a^^t  in  his  own 

name,  does  not  bind,  ncn:  confer  any  rights  upon,  the  pnncipal  in  whose 
behalf  it  was  really  made,  when  he  is  not  named  therein,  is  sulyect  to 
many  exceptions.    StcweU  et  al,  v.  Eldred,  614 

10.  Thus,  where  the  instrument  toinUd  be  valid  without  a  seal,  it  is  to  be  treat- 

ed, though  in  &ct  under  seal,  as  mere  evidence  of  a  simple  oontzact  Ibid. 

11.  The  rule  which  forbids  the  terms  of  a  written  contract  to  be  changed  by 

parol  evidence,  will  not  prevent  one  not  a  party  to  the  contract  firom 
showing  that  he  has  rights  under  it  because  it  was  entered  into  for  his 
benefit;  thou^  natber  part^  to  the  contract  can  show,  to  the  purpose 
of  relieving  himself  from  liamlity  thereon,  that  one  of  them  was  a  mere 
agent  for  a  third  person.  Ibid. 

12.  One  F.,  in  his  own  name,  entered  into  a  contract  under  seal  with  pkuntifib 

for  the  i>urchase  of  a  judgment  recovered  by  the  latter  against  defendant, 
in  Illinois.  By  the  terms  of  the  contract,  the  judgment  was  to  be  paid 
for  in  certain  property  and  certain  sums  of  money  for  which  F.  then  gave 
his  notes :  it  was  to  be  aasianed  to  F.  when  all  the  payments  shoum  be 
fully  made;  and,  in  case  of  ms  default,  plaintiffs  mifipt  declare  the  agree- 
ment void,  and  all  previous  ^yments  rorfeited.  Alter  payments  on  the 
contract  amounting  to  $4,100,  F.  made  default,  and  plamti£Gs  notified 
him  of  their  election  to  consider  the  agreement  void  and  the  payments 
forfeited,  but  did  not  offer  to  return  his  notes  for  the  amount  unpsud.  In 
this  action  on  the  Illinois  judgment,  defendant  set  up  as  a  defense  in 
part,  that  F.  made  the  above  described  agreement  with  plaintiffis  as  de- 
fendant*B  agent,  and  for  his  benefit;  and  that  the  money  and  property 
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paid  by  F.  upon  such  agreement  belonged  to  defendant,  who  had  thus, 
through  F.  as  his  agen^  paid  plaintiffs  on  their  judgment  said  sum  of 
14.100.    HeU, 

(1)  That  plainti^,  not  baring  offered  to  return  F/s  notes  before  the 
trial,  never  exercised  in  a  valid  manner  their  o^on  to  consider  the  con- 
tract with  him  void  and  payments  thereon  forfeited. 

(2)  That  until  defendant  asserted  his  rights  under  said  contract  as 
principal,  F.,  in  a  suit  by  him  for  specific  performance,  upon  tendering 
payment  of  the  balance  due  th^^n,  might  have  compefled  an  assign- 
ment to  him  by  plaintiflb  of  the  DlinoiB  judgment. 

[(d)  Whether  equity  would  have  relieved  against  the  forfeitore,  tfj;>laint- 
i£E3,  upon  givinff  notice  of  their  electioii  as  above  skated,  had  ofi&ed  to 
suixender  &  F.  ms  notes,  is  not  here  determined.] 

(4)  That  defendant's  rights  are  coextensive  with  those  which  F.  would 
have  in  such  a  suit  by  him  to  compel  a  specific  perfonnaace  by  plainti^ 
of  their  contract:  and,  as  equivalent  to  a  decree  that  plaintifiw  assign  the  ' 
judgment  to  F.  for  his  benefit,  defendant  would  be  entitled  in  this  action, 
upon  a  proper  counterclaim  m  equkif,  after  tendering,  or  paying  into 
court,  the  amount  equitably  due,  to  a  decree  dedaring  the  judgment  sat- 
isfied, and  restraining  its  further  collectioa. 

(5)  That  as  the  answer  alleges  payments  on  the  judgment  as  a  legal 
dffense,  instead  of  setting  up  the  facts  by  way  of  equitable  counterclaim, 
evidence  of  such  focts  riioma  have  been  regected,  as  not  tendung  to  estab- 
lish such  legal  defense.  Ibid, 


CONVERSION. 

See  Pledge,  2. 

1.  In  an  action  for  the  conversicm  of  a  dwelling  house  removed  from  the  lot 

on  which  it  was  built  to  other  land,  the  presumption  is  that  it  had  been 
attached  to  the  former  lot  and  became  attached  to  the  latter,  so  as  to 
form  in  each  case  part  of  the  realty.    Norihrup  v.  Trashy  515 

2.  The personidio removed  the  house  not  havinc  been  a  mere  treq)a8Ber,  but 

the  equitable  owner  of  the  house  and  of  the  K>t  on  which  it  was  built,  the 
house,  while  in  transitu  between  the  two  lot»,  waspersonaltv)  the  suqject 
of  conversion.    Hwhsehmann  v,  McHemy,  29  Wis.,  655,  oistinguiBhed. 

Ibid. 

3.  It  seems  that  one  who  had  no  possessiout  real  or  ocmstaructive,  of  the  house 

while  m  transitu,  bat  merely  permitted  it  to  be  attached  to  lus  soil  by 
the  person  who  removed  it,  could  not  be  held  guilfy  of  aoonvendon  of  the 
house.  Ibid. 

4.  If  one  who  vi  rightfully  in  possession  of  land  under  a  contract  of  sale,  after 

defiinlt  in  payment  but  before  any  foredosuie  of  his  equity,  dispose  of  a 
house,  attached  to  such  land  (as  by  removing  it  to  other  land),  the  vendor 
in  the  land  contract,  having  no  possessoiy  tiue  to  the  house,  cannot  main- 
tain replevin  or  trover  therefor.  Ibid, 

6.  If  the  purchaser  in  a  land  contract,  before  pavment  of  the  price,  has  no 
riffht  as  against  the  vendor  to  remove  a  builmng  thereon,  and  so  dimin- 
ish the  value  of  the  security  (as  intimated  in  Seatoff  v.  Anderson,  28  Wis., 
212),  still  the  vendor's  remedy  in  such  a  case  is  not  by  action  for  d&m- 
ases,  but  by  proceeding  to  stay  waste.  Fairbank  v.  Cudworth,  83  Wis., 
358.  Ibid, 
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Coram  hon  Judics. 

See  Constitutional  Law,  9-13, 

CORPORATIONS. 

(A.)  Prkate. 

See  Inbitrakob  (B.),  10. 

Ch.  258,  P.  ft  L.  Laws  of  1866,  in  terms  oonstitates  the  petsons  thereiii 
named  a  oorporation;  and,  althoogfa  the  first  meeting  of  the  stodkhold- 
ers  for  the  election  of  officere,  etc,  and  all  subeeqoent  meetmffs,  were 
heldontside  of  this  state,  their  acts  cxmstitate  an  aooeptenoeof  tine  char- 
ter; and  the  company  is  estopped  from  denying  the  validity  of  contmcta 
entered  into  by  its  oflnoers  de  facto  on  the  gronnd  that  it  coold  not  legtdty 
elect  mxh.  officers  and  transact  business  except  within  the  limits  of  this 
state.     Heath  v.  Sikmihom  L.  M.  d:  8.  Co,,  146 

(B.)  Municipal. 

1.  The  common  coandl  of  a  dtj  having  ordained  a  change  of  the  grade  of 

nnmeroos  streets,  in  a  port  oi  the  city  in  which  plaintins  lots  were  situate, 
and  haying  executed  me  ordinance  in  part,  plaintifF^  who  was  suffering 
serious  special  imury  from  such  partial  execution,  m  <mler  to  relieye 
himself  nom  such  ii^ui^r,  signed  a  petition  to  the  oommoa  ooundl  to 
have  the  street  fronting  ms  lots  completed  according  to  such  grade.  Held. 
that  this  was  fwt  a  waiver  of  his  right  to  damages  for  such  change  of 
grade.    Herzer  v.  City  qf  Milwaukee^  860 

2.  In  passinff  judicially  upon  official  records,  where  authority  appevs  or  is 

imnlied  oy  law.  they  will  be  construed  according  to  their  intent,  and  it 
wiU  be  assumed  that  the  proceedings  were  right^  had,  in  the  absence  of 
all  suggestion  in  the  record  to  the  contraxy.  State  ex  rel,  Fo9ey  r.  Sup'r$ 
Crawford  Co.,  596 

3.  Where  a  board  of  supervisorB  lescdved  that  an  order  be  entered  on  its 

joamal  purjDOiting  that  the  board  ordered  and  determined  '*  as  Cdlows:** 
ISeldf  that  the  board,  ipso  f<Kto,  ordered  and  determined  what  fic^owed. 

Ilnd» 

i.  The  record  of  the  proceedings  of  such  a  board  contains  this  entry,  as  of  a 
specified  date:  '*  Board  met  pursuant  to  adjournment.  Roll  called  bj 
clerk.  Members  all  present;  and  then  states  that  a  certain  resokttkm 
was  offered  by  a  person  named,  and  was  passed,  **  all  members  voting  in 
the  affirmative  but  one.*'  Held,  that  this  record  imports  that  the  vote 
was  by  a  full  board,  all  the  membep  except  one  voting  lor  the  resolution : 
and  the  court  cannot  intend  focts  inconsistent  with  it  for  the  purpose  oc 
making  it  bad.  Ihid. 

COSTS. 

See  Appeal  (C),  14-17.  Dttobcb,  8, 22. 

1.  The  guardian  of  the  infant  issue  of  a  wife  to  whom  a  bequest  was  made 
by  uie  terms  of  the  husband's  wiU,  but  who  died  befcoe  the  husband  (so 
that  the  bequest  lf4)sed),  having  appealed  to  this  court,  from  a  judg- 
ment of  the  dicuit  court  (on  appealnom  an  order  of  distribution  maae 
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by  the  probate  oomt)  denying  their  right  to  such  beqaest,  the  costs  of  ihe 
appeal  on  both  aides  are  ordered  to  be  paid  from  the  estate.  Cleaver  et  ah 
V,  Cleaver  et  al,f  96 

2.  On  appeal  by  the  mortgagor  from  a  judgment  which  provides  for  a  sale 

of  the  homestead  first,  this  court  has  no  discretion,  on  reversing  such 
judgment,  to  award  costs  a^^ainst  the  subseauent  mortgagee  def^dant, 
mstead  of  against  the  plaintafi^  althoiu^h  such  provision  was  inserted  in 
the  judgment  against  the  will  of  the  latter,  and  on  motion  of  such  sub- 
sequent mortgagee.    Smith  v.  Wait,  imp,,  512 

3.  Under  ch.  60  of  1862  (which  gives  discretion  to  the  circuit  courts  to  allow 

costs  upon  verified  oomplaints  in  cases  within  the  jurisdiction  of  a  justice, 
when  the  sum  demanded  shall  exceed  $100),  the  verification  of  the  ori«f- 
inal  complaint  claiming  over  $100  is  sufficient  for  the  disccetioD  of  the 
circuit  court  to  rest  upon,  though  the  complaint  be  afterwards  amended 
in  some  particulars,  not  changing  the  cause  of  action  nor  reducing  the 
amount  claimed  below  $100.    Fower  v,  Bockwell,  585 


COUNTERCLAIM. 
See  CoNTBACTS,  12  (4),  (5).    Ejscthent,  8.    Pleadikg,  1.   Vabiancb,  1. 

1.  Hereafter  no  averment  in  an  answer  will  be  held  by  this  court  to  consti- 

tute a  counterclaim,  unless  it  be  so  denomxnated,  and  t^e  proper  relief 
prayed.    Stotadl  et  al,  v.  Eldred,  614 

2.  The  judgment  in  suit  was  for  rent  alleg^ed  to  have  accrued  under  a  written 

lease  between  July  1.  1861,  and  April  1,  1863.  The  lease  had  in  fact 
been  surrendered  to  plaintiffs,  and  accepted  by  them,  through  Uieir  duly 
authorized  agent,  in  January,  1862,  and  the  premises  relet  by  them  to 
other  tenants.  Defendant  set  up  these  fects  in  plainti£&'  former  action, 
as  a  partial  defense  thereto;  and,  having  foiled,  after  due  diligence,  to 
obtain  the  testimony  of  said  agent,  called  as  a  witness  one  of  the  plaint- 
ifls,  who  was  ihA  onhr  one  of  them  residing  in  Illbois,  and  personally 
knew  said  focts  (as  did.  all  the  plainti£&);  but  the  witness  deniea  the  focts, 
and  in  consequence  of  such  denial,  the  judgment  in  plaintilfe'  fovor  was 
for  $6,500  more  than  it  would  have  been  if  said  plaintiff  had  testified  to 
the  truth.  Held,  that  in  this  action  xxpom  such  judgment,  defendant 
may  maintain  an  equitable  counterclaim  iat  said  sum  of  $6,500.  26 
Wis.,  604.  Ibid. 

3.  Although  in  a  prosecution  against  said  witness  for  peijury,  he  rxn^i  allege 

fori^tfulness  of  the  focts  at  the  time,  to  disprove  a  criminal  mtent,  yiX- 
plautiffs  cannot  be  heard  in  this  action  to  allege  such  forsetfulness  by 
one  of  their  number  to  enable  them  to  recover  trom  defendant  a  large 
sum  of  money  which  in  justice  and  equity  th^  ought  not  to  recover.  IbSd. 

County  Boabd  op  Supervisobs. 

See  Constitutional  Law»  14.  Cobfoiutions  (B.),  2-4.   Ldotation 
OF  Actions,  8. 
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COURT  AND  JURY, 


See  Adykbsb  Possession,  15.    Common  Carribr,  3.    Ikfanct,  5.    Judg- 
ment (F.)t  1>  3.    Nboligencb,  3. 

1.  Plaintiff  *8  minor  child  having  been  bitten  by  defendant's  doff,  there  was 

evidence,  in  an  action  for  the  im'uiy,  tending  to  show  that  defendant  had 
owned  the  dog  for  two  years  before  that  time;  that  it  was  kept  tied 
some  portions  of  the  time;  that  defendant  sometimes  took  it  on  the 
street  tied  with  a  rope^  thus  keeping  it  under  his  control;  that  before 
biting  plaintiff's  child,  it  had  bitten  several  persons,  mainlv  children,  at 
different  times,  and  had  at  divers  other  times  violently  attacked  many  ' 
other  persons;  that  it  frequently  attacked  persons  walking  alcmg  the 
street  m  the  vicinity  of  the  defendant's  residence;  and  that  it  was  a 
cross  dog}  and  was  known  and  shunned  as  such  by  defondant's  neighbors. 
Heldf  tbat  the  question  of  defendant's  knowledge  of  the  dog's  vicious 
propensities  was  properly  submitted  to  the  jury  on  this  evidence.  Keenan 
V.  Harden,  558 

2.  In  such  a  case,  where  there  are  several  &cts  in  evidence  tending  to  prove 

the  scienter,  it  is  not  the  duty  of  the  court  to  instruct  the  jury  what  the 
consequences  would  have  be^  if  (mfy  one  of  those  focts  had  been  in  evi- 
dence: and  there  was  no  error  in  this  case  in  refusing  to  charge  that  the 
mere  tact  of  defendant's  confining  his  dog  at  times  would  not  of  itself 
warrant  the  jury  in  finding  that  it  was  known  by  defendant  to  be  vicious. 

Ibid. 


CRIMINAL  LAW  AND  PRACTICE. 

1.  An  appeal  does  not  lie  to  this  court  from  an  order  or  judgment  in  a  crimi- 

nal action  or  proceeding.    In  re  Murphey^  286 

2.  A  person  convicted  of  and  fined  for  a  criminal  ocmtempt,  by  the  circuit 

court,  cannot  bring  the  order  or  judgment  of  conviction'  to  this  court  by 
appeal;  and  the  met  that  the  contempt  consisted  in  disobedience  to  an 
order  made  in  a  civil  action,  does  not  aSect  the  rule.  BalUtan  Spa  Bank 
V.  Marine  Bank,  18  Wis.,  490;  Witter  v.  Lifon,  34  id.,  560;  LammUe  r. 
Pierce,  id.,  483;  and  In  re  Day,  id.,  638,  distinguished  from  this  case; 
and  HaigM  v.  Lucia,  36  Wis.,  $55,  criticised.  lUd. 


DAMAGES. 
(A.)  In  Actions  far  Personal  Injuries. 

1.  The  circuit  courts  of  this  state  have  the  power,  and  it  is  their  du^,  to  set 

aside  verdicts  awardLog  excessive  damages.  Bass  v,  C  <it  N,  W,  Bail- 
toay  Co,,  636 

2.  Verdicts  axe  not  to  be  set  aside  as  excessive  merely  because  the  court  would 

be  better  satisfied  if  the  damages  were  assessed  at  a  less  sum,  but  onlv 
when  it  is  dear  that  they  are  materially  greater  than  the  evidence  wiu 
justify.  Ibid. 
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5.  In  thii  caie  the  joiy  mifffat  have  found  from  the  evidenee  that  the  plaintiff, 

as  a  paisenger  on  ddendant^s  train,  being  unable  to  find  a  seat  else- 
wheie,  except  in  a  filthy  smoking  car^  peaceably  and  lawfully,  and  with- 
oat  beang  forbidden,  entered  the  ladies'  car,  in  which  there  were  many 
vacant  seats,  and,  when  about  to  occupy  one  of  these^  without  having 
been  first  requested  to  leave  ttie  car,  was  rudely  and  violently  seized  by 
the  defendant's  brakeman,  and  forcibly  thrust  nrom  the  car  to  the  plat- 
form: that  the  train  was  then  crossing  a  river,  though,  from  the  con- 
straction  of  the  platform,  the  peril  to  plaintiff  from  that  circumstance 
was  slight;  that  the  assault  was  committed  in  the  presence  of  a  number 
of  ladies  and  sentlemen;  that  plaintiff's  cane,  ana  a  ring  on  one  of  his 
finders,  were  broken,  and  the  broken  ring  cut  the  finger  to  the  bone, 
making  a  ragged  wound;  that  the  back  of  one  of  his  hands  was  lacer- 
ated or  broisea  so  that  blood  flowed  from  the  wound;  and  that  one  arm 
was  somewhat  bniised,  and  showed  eztzavasation  for  three  weeks  there- 
after. Under  instructions  which  did  not  allow  exemplaty  damages, 
plaintiff  had  a  verdict  and  judgment  far  $4,500.    Heldj  excessive.  Aid. 

•4.  Hie  fiEiet  that  on  a  former  trial  of  the  cause  the  juiy  awarded  the  same 
amount  of  dama^,  has  no  force  to  sustain  the  jnesent  verdict,  it  ap- 
pearing that  the  juiy  were  permitted  by  the  court  on  sudi  former  trial  to 
award  exemplary  damages.  Ibid. 

-5.  Hiere  was  evidence  on  the  present  trial  tending  to  show  that  after  defend- 
ant had  notice  that  its  Inruceman  had  committed  the  injuries  complained 
of,  it  retained  him  in  its  service,  and  promoted  him  to  a  position  of  great- 
er responsifailit^.  Held,  that  rt  this  was  done  with  knowledge  of  the 
manner  and  cucumstaxices  of  the  assault  alleged  in  the  comj^aint,  it 
might  be  such  a  ratification  of  the  brakeman*s  acts  as  to  authorise  the 
jury,  in  its  discretion,  to  award  exemplary  damages;  and  they  should 
nave  been  so  instnieted.  lUd. 

6.  But,  no  such  instruction  having  been  given,  the  verdict  must  be  treated  as 

one  for  oompensatoiy  damages  <»ly,  and  must  be  set  aside  as  excessive. 

Ibid, 

•(B.)  In  BepUvm  for  Log$. 
See  Bkpucvin,  2. 

(C.)  For  Breach  cf  Wammty, 
See  WABRAinnr. 


'     DEED. 

J.  G.  A.,  after  the  death  of  his  wife,  Rosina  A.,  beis(r  iBposseaaion  of  land 
which  had  belonged  to  her,  and  entitled  to  the  possession  as  tenant  by 
the  curtesy  and  as  owner  in  fee  of  an  undivided  one-sixth  thereof  as  heir- 
at-law  of  a  deceased  son,  Henry  A.,  conveyed  the  land  bjr  warranty  deed 
to  Z.;  in  the  premises  of  which  deed  the  grantor  is  described  as  **  father 
of  Henry  A.«  deceased,  and  husband  of  Rosina  A.,  decease,  and  only 
heir-at-law  of  both."  Then  follow  apt  words  to  convey  the  whole  land. 
Held^  that  the  deed  purports  to  convey  the  whole  land,  and  not  merely 
the  interest  iHiich  the  grantor  really  had  therein;  and  possession  of  the 
land  under  such  deed  by  the  grantee  and  those  claiming  under  him  was 
a  possession  under  color  of  title  adverse  to  the  surviving  children  and 
heirs  of  Rosina  A.,  and  would  ripen  into  a  perfect  title  in  ton  years,  under 
Vol.  XXXIX.  — 45 
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tiie  statate  of  limitataons.  B.  S.,  ch.  138,  lecs.  6,  7, 10.  Wietner  9. 
Zaun,  188 

2.  The  grantor  in  such  deed  faavinff  sabeeqnenily  become  entitted  to  another 
unomded  nzth  part  of  said  land  as  heir-at-law  to  another  child,  deceased^ 
said  title,  by  virtoe  d  the  oorenants  in  the  deed,  enured  to  the  benefit  ct 
the  grantee  therein  named,  by  way  of  estoppd.  ,  IbitL 

8.  Hie  ominion  of  tlie  giantee^s  same  inmiediately  after  the  operatire  -words^ 
of  grant  in  a  deed,  is  cored  bv  the  habendum  to  him  (hj  nis  name),  his 
hein  and  aarigns.    Lauf  t.  Hyde,  18S 

4.  Hiough  conditions  regularly  Mlow  the  hoSbendMrn^  thqr  are  good  in  anr 
other  place.  Ibid, 

h.  A  deed,  after  the  words  of  nant  and  a  description  of  the  premises  by 
metes  and  bounds,  contained  words  expilessiye  of  a  condition  snbsequentr 
followed  by  the  words  **  tt^jetlier  with  all  and  singular  the  hereditaments^ 
and  appurtenances,'*  etc.,  and  these  fdlowed  by  the  Judtendum.  HMr 
that  it  was  a  good  conveyance  in  fee  on  condition  subsequent  Ibid.. 

6.  At  the  date  of  said  eonvi^yanoe,  t^  Lawrence  Institute  (since  Lawrence- 

University)  was  inoorpoiatod  to  be  '^located''  within  certain  limits,, 
which  included  the  land  conveyed,  at  such  place  as  the  trustees  of  the 
corporation  should  select,  and  to  be  *'  erected  on  a  plan  sufficiently  ex- 
tensive,'* etc  Plaintiff  deeded  thirty-one  acres  in  section  26,  town  21 
north,  range  17  east«  to  one  L.,  his  heirs  and  assigns  forover,  ''for  the 
consideration  of  one  dollar,  for  the  benefit  of  the  Lawrence  Institute,** 
with  the  condition,  that  said  Institute  **  shall  be  maintained  on  section 
26,  as  above  described,  and,  in  case  of  failure  or  remwal,  the  said  land 
ihall  revert  back  **  to  the  grantor,  or  to  his  heirs  or  assijy^.    Held: 

(1)  That  this  condition,  as  one  to  defeat  the  estate,  is  to  be  oonstrued 
ttrictly,  and  is  satisfied  by  the  selection  and  continued  use  of  any  pari  of 
said  section  26,  as  the  site  of  the  structures  of  tlie  university,  and  does 
not  leouire  them  to  be  located  and  maintained  on  the  land  conveyed. 

(2)  That  the  fact  of  the  conveyance  being  made,  in  terms,  '*  for  the 
henejfU  *'  of  said  university,  does  not  imply  that  the  land  conveyed  is  to 
be  occupied  by  it;  but  merely  that  such  land  is  to  be  used  for  the  advan^- 
tage  of  the  institution,  by  occupying,  renting,  selling  or  otherwise. 

(3)  That  a  sale  and  conveyance  of  a  pcraon  of  the  land  by  the  uni- 
versity does  not  work  a  forfeitore  of  the  title.  Ibid. 

7.  It  appearing  that  the  university  is  maintained  on  a  part  of  the  land  so 

conveyed  by  plaints,  qwere  whether  the  sale  by  it  of  the  other  part 
woula  be  a  oreach,  and  work  a  forfeiture,  even  if  tlie  condition  were  that 
such  university  should  be  maintained  on  the  land  conv^ed.  Ibid. 

Dbxubbbr. 

See  Pleabiko,  1. 


DESCENTS,  STATUTE  OP. 

1.  Bosina  A.,  a  married  woman,  died  intestate,  seized  of  laadj  while  her  hus-^ 
band  held  the  land  as  tenant  by  the  curtesy,  two  of  their  six  children  died; 
and  alter  the  husbend*s  death,  a  third  child  of  him  and  the  said  Rosina 
A.  died,  a  minor  and  unmarried.  Held,  that  the  undivided  one-sixth, 
interest  in  ttie  land,  which  said  child  inherited  from  the  mother,  descend- 
ed to  the  three  surviving  children  in  equal  shares  (R.  S.,  ch.  92,  sec.  7; 
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Taj.  Stats.,  1170,  §  1,  subd.  6);  and  said  surviving  diildien  took  as 
hens  of  the  mother,  and  not  as  heirs  of  the  deceased  child.  Perkins  v, 
Simonds^  28  Wis.,  90,  as  to  this  point,  reaffirmed  and  held  applicable  to 
the  revision  of  1858.    Wiesner  v,  Zaun^  188 

2.  The  undivided  one-eighteenth  which  thus  descended  to  plaintiff  as  one  of 
the  three  surviving  heirs  of  Rosina  A.,  is  held  by  plamtiff  in  ihe  same 
mamier,  and  subject  to  the  same  rules  c^  law,  as  the  one-sixth  interest 
which  accrued  to  her  immediately  upon  the  mother's  deafch;  and  it  may 
be  recovered  in  this  action  if  said  one-sixth  may  be  thus  leoovered,  ana 
not  otherwise.  IbidU 

8.  The  rule  tiiat,  upon  the  death  of  a  minor  child,  the  interest  in  land  which 
he  inherited  from  his  mother  descends  to  the  surviving  children  as  heirs 
of  the  mother,  and  not  as  heirs  of  such  deceased  minor,  is  not  intended 
to  affirm  that  such  surviving  children  will  take  the  titXe  unaffected  bv 
any  conditions,  as  though  suoa  minor  had  never  existed.  Una. 

4.  If  the  estate  of  sudi  deceased  minor  had  been  sold  under  the  statute  for 
his  maintenance  or  education,  the  pordiaser  imf^t  have  acquired  a  per- 
fect title,  vrhidi  would  not  be  divested  on  the  minor's  death.  Ibid. 

IhSABIUTT. 

See  APMINIfiTBATOBB,  otc,   DlYOBOB.  12.     liDCITATIOir  OF  AOTIONS. 

1,2. 

DiBsoLunoK  OP  Pabtnebshxp. 
See  Pabtnbbship 

DIVORCE. 
See  Appeal  (C),  4.    GHAHes  op  Vbkub,  1, 2. 

1.  A  collusive  agreement  between  husband  and  wife  to  procure  a  divoioe 

when  no  br^ich  of  matrimonial  dufy  had  been  committed,  would  be  a 
fraud  upon  the  court.    Hopkins  v.  Hopkins,  167 

2.  Whether  an  agreement  bv  the  husband  not  to  of^tose  the  granting  of  the 

divorce  to  the  wife,  ana  to  nay  a  stipulated  sum  for  alimony,  would 
be  a  fraud  upon  the  law,  and  a  suffiaent  ground  for  setting  aside  the 
divorce,  is  not  here  decided.  Ihid^ 

8.  One  who  seeks  to  have  a  judgment  d  divorce  set  aside  upon  tlie  ((round 
of  fraud  or  collusion  in  procuring  it,  has  the  burden  of  proof;  and  m  this 
case  the  proof  is  insuffiaent.  Ibid. 

4.  Courts  of  law  or  equity  in  this  country,  in  matters  of  divorce,  have  onlr 

the  power  conferred  on  them  by  statute.  Ibid. 

5.  In  actions  for  div(»cc,  courts  of  this  state  have  no  aniiuniiy  to  take  the 

custody  and  control  of  the  child  from  boiii  parents,  and  give  it  to  a 
stranger.  Ibid. 

6.  It  appearing  that  defendant's  property  is  worth  only  $7,575,  and  that  his 

income  is  smaU  and  uncertain,  this  court  r^ffards  an  award  of  $3,000  ali- 
mony to  the  plaintiff  as  excessive,  although  defendant  once  offl^ed  to  pay 
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that  amount;  and  it  directs  the  jadgment  to  be  modified  bo  as  to  awanl 
only  $2,000.  Ihid. 

7.  Where  an  answer  was  served  after  the  motion  for  temponuy  alimony,  etc, 

was  made,  and  before  it  was  determined,  but  was  not  filed  until  after  ite 
determination,  and  was  not  before  the  court  on  the  hearing  of  the  mo- 
tion, this  court  must  affirm  the  <mler  granting  such  alimony,  if  justified 
by  the  &cts  staited  in  the  petition.    Moe  v.  Moe^  308 

8.  But  the  proper  dxcuit  court  can  modify  said  order  on  defendant's  applica- 

tion, and  may  in  its  discretion  allow,  on  the  attorney's  fees  theiem  di- 
rected to  be  paid,  any  attorney's  fees  which  shall  be  paid  by  the  defend- 
ant on  these  appeals.  Ibid. 

9.  Sec.  12,  ch.  Ill,  R.  S.,  rests  luiisdiction  of  actions  for  diroroe  in  this  state 

upon  the  residence  of  the  puUrUiff  akme,  and  reauires  the  plaintiff  to  have 
resided  here  one  year  imme^atel^  precedinj^  me  suit,  exc^  when  ihe 
suit  is  for  adultery  committed  wlule  the  plaintiff  is  a  resident  here,  and 
when  the  marriage  is  solemnized  here  and  plaintiff  continues  to  reside 
here  until  suit  brought.     Dutcher  v,  Dutcker,  651 

10.  The  legislature,  in  enactinfir  this  statute,  was  legislating  for  the  citizens  of 

this  state,  and  not  for  otners;  and  the  residence  required  by  it  must  in 
each  case  be  actual  and  hana  fid^  animo  manendi;  such  a  residence  as, 
continuing  for  a  year,  would  make  a  man  a  qualified  elector  of  the  st^B. 

Ibid. 

11.  The  rule  that  the  domicil  of  the  wife  foUows  that  of  the  husband,  is  inap- 

plicable, at  least  under  our  statute,  to  a  case  of  divorce,  where  the  parties 
are  actually  Uving  in  different  jurisdictions;  and  the  fact  that  the  hus- 
band's domicil  has  been  in  this  state  for  many  years  will  not  enable  the 
wifo  to  sue  for  a  divorce  here,  if  she  has  continued  to  live  in  another  state. 

Ibid.  ' 

12.  In  such  an  action  the  plaintiff 's  want  of  residence  under  the  statute  is  Aper- 

son€U  disabilUtff  which  may  be  cured,  and  is  matter  in  abatement  and  not 
in  bar  of  the  action.  Ibid. 

13.  Under  the  code,  matter  of  abatement  and  matter  of  bar  may  be  set  up  as 

separate  defenses  in  the  same  answer;  but  neither  the  distinction  between 
the  two  kinds  of  defense,  nor  the  legal  effect  of  judgments  upon  them 
respectively,  is  affected  by  the  code.  Ibid. 

14.  If  matter  of  abatement,  not  apparent  in,  the  complaint,  is  relied  on  as  a 

defense,  it  must  be  specially  pleaded  in  the  answer  (R.  S.,  ch.  125,  sees. 
5,  8),  and  a  mere  general  deuial  is  not  sufficient.  Ibid. 

15.  Even  if  a  defense  in  divorce  on  the  ground  of  plaintiff's  nonresidence 

were  in  the  nature  of  a  plea  to  the  jurisdiction,  it  would  have  to  be 
pleaded  specially.  Ibid. 

16.  Subd.  3,  sec.  13,  ch.  Ill,  R.  S.  (which  provides  that  in  any  action  brought 

for  divorce  on  the  ground  of  adulteiy,  although  tiie  fact  of  adulteiy  be 
established,  the  court  may  deny  a  divorce  **  when  there  shall  have  been 
no  express  forgiveness  and  voluntary  cohabitation  of  the  parties,  but 
the  action  shall  not  have  been  brought  unthin  three  years  after  the  dis- 
covery by  the  plaintiff  of  the  offSsnse  charged  "),  was  c(q[)ied  in  1849  from 
the  revised  statutes  of  New  York  of  1829  (except  that  three  yeaans  are 
substituted  for  Jive);  and  was  taken  here  with  the  settled  construction 
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preyioualy  given  it  by  the  courts  of  New  York.  And  where  the  plaintifi 
knewtiiat  the  defendant  was  living  in  open  and  oontinooos  adnlteiy 
witii  another  person  more  than  three  years  before  action  brooght,  the 
right  to  maintain  such  action  is  barred,  although  such  adultonous  inter- 
course is  continued  down  to  the  commencement  of  the  action;  such  hav- 
ing been  the  settled  construction  d  the  statute  in  New  Toik,  before  iti 
a(&ption  here.  Ibid. 

17.  Where,  however,  the  existence  of  sndi  statutory  bar  does  not  appear  from 

the  complaint,  it  must  be  pleaded  bv  the  defendant  in  his  answer,  as  new 
matter,  and  he  cannot  avail  himself  of  it  under  a  general  denial.     Ibid. 

18.  As  a  rule,  a  general  denial  under  the  code  is  a  mere  traverse,  in  bar,  of 

the  facts  pl^ed  in  the  complaint,  and  does  not  admit  special  defenses , 
in  abatement  or  in  bar.  Ihid^ 

19.  In  suits  for  divorce  (especially  under  the  statute  of  this^  state,  wfaidi  gives 

divorce  as  a  riffht  only  so  mr  as  the  rijght  is  to  be  implied  from  the  grant 
of  jurisdiction  to  the  courts,  which  is  m  terms  permissive  only),  the  court- 
will  exercise  a  judicial  discretion  in  accordance  with  the  pohcy  of  the 
statute,  and  will  withhold  judgment  of  divorce  in  cases  not  within  the 
statute  upon  their  merits.  Ibid.  - 

20.  Hence,  it  appearing  conclusively  in  this  case  that  the  plaintiff  had  not 

sudi  a  residence  here  as  the  statute  requires,  and  it  also  appearing,  but 
not  so  conclusively,  that  she  had  notice  of  the  defendant's  aaulterous  co- 
habitation with  another  person  more  than  three  vears  before  suit  brou^^' 
(although  neither  fad  is  pleaded  specially  as  a  defense  in  the  answer,  so 
that,  in  a  mere  question  of  private  right  between  the  parties,  defendant 
could  not  take  advantage  ($  either),  the  judgment  in  plaintiff  *s  fovor  is 
reversed,  with  directions  to  the  court  below  to  j^ermit  the  answer  to  be 
amended,  or  to  consider  it  as  amended  on  the  tnal,  so  as  to  raise  the  de- 
fense in  abatement,  and  to  dismiss  the  complaint  on  the  sole  ground  of 
plaintiff's  nonresidence  at  the  commencement  of  the  suit.  Ibid^. 

21.  As  between  the  parties,  the  rules  of  pleading  and  practice  will  be  enforced 

in  divorce  suits  as  in  other  cases;  and  they  will  be  relaxed  in  such  suits- 
only  when  the  public  interest  is  involved.  Ibid. 

22.  The  costs  in  this  court  and  the  court  below  are  required  to  be  paid  hj  the 

defendant,  who  is  the  appellant.  Ibid. 

DOMICILB. 

See  DrvoBCJB,  9-12. 


EJECTMENT. 
See  Bbttebment  Act. 

1.  The  statute  (ch.  141,  sec.  4,  R.  S.)»  ^o^i^  ^t  does  not  require  the  com- 

plaint in  ejectment  to  set  out  the  plaintm's  title,  does  not  prohibit  special 
complaints  in  that  form:  and  it  seems  a  proper  form  where  the  rignts  of 
the  parties  depend  wholly  upon  questions  oi  construction  for  the  court. 
Lawe  V.  Hyde,  845 

2.  A  stipulation  of  the  parties  having  been  filed  in  this  court,  that  this  actioQ 

should  stand  as  one  of  ejectment  by  the  plaintiff  therein  against  the  de- 
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fendant,  tfak  oourfc  holds  the  stipnlatioii  as  snpplyinff  any  missing  fonnal 
averments  reqnired  by  the  statute  in  oomplaintB  of  that  character,  and 
treats  the  complaint  as  a  special  complaint  in  cgectment  setting  out  the 
plaintiff's  title.  Jbid. 

8.  Defendant  in  ejectment  cannot»  generally,  set  np  a  connterdaim  resting^ 
on  his  legal  title,  for  a  release  w  him  of  plaintiffs  claim  of  title.  whi<£ 
the  answer  alleges  to  be  void  on  its  face,  aftid  without  color  oi  right. 
Jarvis  v.  Peck,l9  Wis.,  74,  distinguished.  Ibid. 


EQUITY. 

See  Ck>KTRACT8, 12  {2y(S),  Couktebolaik,  2, 3.  Fobeclosubb  of  Mobt- 
OAGB.  Lis    Pendens.    Pabtnbbship.      Spsgifig  Pbbfobmanob. 

SUBBOQATION. 

1.  Proceeding  in  equity  to  enforce  a  foifeiture  cannot  be  sustained.    L(me  v, 

Hyde,  845 

2.  The  yendor  of  land  by  an  ordinary  land  contract  holds  the  legal  title  as 

security  for  the  unpaid  purchase  money;  and  on  de&nlt  in  ite  payment* 
is  entitled,  in  this  state,  to  a  strict  foreeloBure  of  the  purchaser  s  equil^ 
of  redemption.    Church  v.  Smith,  tmp.,  492 

8.  If  the  vendor  transfers  to  another  person  the  purchaser^s'notee  for  the  whole 
of  the  unpaid  purchase  money,  he  will  hold  the  lesal  title  in  trust  for  the 
security  of  his  assignee;  and  on  feulure  of  the  purchaser  to  pay  such  notes 
at  maturity,  the  assignee  will  be  entitled  not  only  to  a  stnct  foreclosure 
of  the  purchaser's  equity  of  redemption,  but  to  a  judgment  against  the 
vendor  enforcing  the  execution  of  siibch  trust  in  some  appropriate  manner. 

Ibid. 

4.  Whethar  a  mere  vendw^i  lien  will  pass  to  and  be  enforceable  by  an  as- 

signee of  the  purchase-money  deb^  is  not  here  considered.  Ibid. 

5.  Where  the  vendor  transfers  only  a  part  of  the  purchase-money  notes,  he 

will  hold  the  legal  title  as  trustee  for  his  assignee  pro  tanto;  and,  after 
a  strict  foreclosure  in  his  own  behalf  upon  aefault  in  payment  of  the 
notes  by  him  retained,  he  will  hold  the  absolute  title  u>  an  undivided 
portion  of  the  land  as  trustee  for  his  assi^ee,  the  amount  of  the 
assignee's  interest  in  the  land  being  proportioned  to  his  interest  in  the 
unpaid  purchase  money.  Ibid. 

6.  In  an  action  by  the  holder  of  a  part  of  the  purchase-money  notes  in  such  a 

case,  it  is  error  to  adjudge  the  plaintiff's  ric^ts  in  the  land  paramountUi 
those  of  the  vendor,  or  to  direct  a  sale  of  the  land  and  a  perscmal  judg- 
ment against  the  vendor  for  a  deficiency:  but  he  should  be  adjudged  to 
convey  to  the  plaintiff  the  proper  undivided  part  of  the  land,  or,  if  he 
cannot  do  that,  to  make  compensation  therefor  on  equitable  terms;  and 
this  rdief  ^ould  be  granted  where  the  necessary  facts  are  alleged  m  the 
complaint,  though  the  specific  relief  there  demanded  is  a  foreclosure  and 
sale.  Ibid. 

7.  Equity  will  relieve  against  an  inequitable  judgment  at  law,  where  the 

judgment  defendant  was  ignorant,  pending  the  legal  action,  of  the  facts 
showing  such  judffment  to  oe  contrary  to  equity:  or  they  could  not  hai» 
been  set  up  as  a  defense;  or  he  was  prevented  from  availing  him»ftl£fl< 
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&em,  by  fraud,  accident,  or  the  acts  of  the  adverse  party,  without  negli* 
gence  or  &ult  on  his  own  part.    Barber  v,  Muhfyserf  590 

-8.  The  attorney  of  the  defendant  in  a  legal  action  had  notice  that  the  action 
was  called  for  trial,  and  wu  requested  bv  an  officer  of  the  court  to  attend 
at  once  and  look  after  it,  and  neglected  to  appear  and  set  up  the  defense 
now  alleged.  Notice  of  the  tau,tion  of  costs  and  of  the  entry  of  judg- 
ment was  served  on  said  attorney,  who  failed  to  appear  at  the  taxation 
or  object  to  the  entr^r  of  judgment;  and  no  motion  was  made  to  vacate 
the  jud^ent  while  it  was  under  the  oontzol  ol  the  court.  During  the 
whole  lame,  the  &>cts  now  relied  upon  as  showing  a  defense  (if  th^y  ex- 
isted) were  well  known  to  said  defendant.  Heldf  that  by  reason  at  his 
lacheSf  equity  will  not  interfere  to  relieve  him  from  Uie  judgment. 

£bbob. 

See  Judgment  (F). 

Estates  of  Decedents. 

See  ADioNiflTBATOBS,  etc.    C06TS,  1. 

Estoppel. 

See  Bills  and  Notes,  6.  Corporations  Ck,),  1.  Deed,  2. 
Foreclosure  of  Mortgage,  8.  Inbxtrancs  (p.),  12.  Lxxn  (B.), 
II,  2.    Officer. 


EVIDENCE. 

.fiee  Adverse  Possession,  12-14.  Contracts,  8  (1),  (3),  11,  12  (5>. 
Court  and  Jury,  1,  2.  Divorce,  3.  Infancy.  Insurance  (A.),  0, 
4.    Insurance  (B.),  8.    Beplbyin,  8. 

1.  Evidence  is  inadmissible  which  does  not  tend  to  prove  the  cause  qf  acthn 

alleged.    Johnson  v.  FUkington,  d 

2.  Upon  a  settlement  between  the  parties,  in  1849,  plaintiff  gave  defendant 

his  promissorv  note,  in  the  usual  form,  for  |682.i)7,  and  took  defendants 
receipt,  as  foUows:  *' Received  of  Peter  Yates,  on  settlement,  one  ddlar 
in  full  of  all  demands  except  a  note  of  even  date  of  $682.07  and  the  rat 
tn^."  Plaintiff  claims  that  the  note  represents  advances  made  by  de-* 
fendant  on  account  of  a  certain  engine,  here  called  the  '*rat  trap;  *'  that 
the  agreement  was,  that  payment  should  be  made  only  out  of  the  profits 
thereof;  and  that  there  were  no  profits.  Defendant  claims  that  the  note 
was  given  unconditionally  for  the  balance  due  him  on  the  settlement. 

JETeWT 

(1)  That  the  note  is  in  terms  an  uncopditional  i)romise  to  pay;  and 
the  legal  effect  of  the  receipt  is  the  same  as  thoufi^  it  had  specified  that 
the  note  was  given  defendfmt  in  full  settlement  ot  all  the  business  trans- 
actions of  l^e  parties,  except  those  growing  out  of  the  engine  adven* 
ture. 

(2)  That  the  other  evidence  being  balanced  (consisting  solely  of  the 
^xmictjng  testimony  of  the  parties),  and  the  burden  of  proof  being  upon 
the  plaintiff,  he  must  be  helot  liable  for  the  amount  due  on  the  note  by  its 
terms.    Yates  v.  Shepardson^  173 
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8.  A  check  drawn  by  one  party  in  foyor  of  the  other,  and  naid  to  him,  is  of 
itself  no  sufficient  evidence  that  the  sum  therein  namea  was  a  loan  from 
the  drawer  to  the  payee.  Ibid, 

i.  An  allotment  of  land  in  the  Brothertown  Reservation  under  the  act  of 
oon^rress  of  March  3,  1839,  vested  in  the  allottee  an  equitable  title, 
though  the  naked  legial  title  probably  remained  in  the  United  States. 
Hammer  v.  Hammer,  182 

5.  In  ^'ectment  by  the  widow  of  the  allottee  (to  whom  his  estate  descended 

under  the  statute,  upon  his  death  without  issue),  it  was  error  to  rgect 
evidence  of  such  allotment  accompanied  by  evidence  that  the  allottee- 
entered  into  possession  under  it,  claiming  the  land  as  his  own,  and  con- 
tinued so  to  occupy  it  for  more  than  twenty  years;  such  evidence  tend- 
ing to  show  a  valid  title  in  him  at  his  death.  Ibid. 

6.  Where  the  purchaser  of  machinenr  made  to  order,  seeks,  in  an  action  for 

the  contract  price,  to  recoup  (mmages  for  breach  ci  warranty,  the 
plaintiff  may  introduce  proof  of  the  actual  value  of  the  machinery, 
mdependently  of  the  contract    Merrill  et  al,  v.  Nightingale  et  al.,     247 

7.  The  order  of  proof  is  very  mu^  under  the  control  of  the  trial  court;  and. 

where  the  plaintiffs'  proof  of  the  actual  value  of  the  machinery,  in  such 
a  case,  was  received  before  defendants  had  given  evidence  of  their  dam- 
ages: Hddj  that  the  judgment  will  not  be  reversed  t(X  that  reason,  it 
not  appearing  that  defendants  could  be  ii^ured  by  the  practice  adopted. 

8.  The  machinery  in  question  being  designed  for  the  manufacture  of  a  cer* 

talh  kind  of  paper,  and  jief endants  having  testified  that,  upon  theiir 
testing  it,  such  paper  could  not  be  manu&chued  with  it,  plainti£b  were 
entitled  to  show,  in  rebuttal,  that  the  tests  made  were  not  fsji  or  con- 
clusive, because  of  the  unfitness  of  the  water  used,  or  for  any  other 
reason.  Ibid, 

9.  The  rule  in  respect  to  the  relative  value  of  positive  and  negative  testimony 

is  inapplicable  to  the  case  where  one  party  to  a  verbal  lease  testifies  that- 
it  did,  and  the  other  that  it  did  not,  contain  a  certain  grant.  Sobejf  et  al.. 
V.  Thomas  et  al,  317 

10.  In  an  action  by  a  married  woman,  her  husband  may  testify  in  her  behalf 

as  to  acts  done  by  him  as  her  agent,  whether  done  in  her  presence  or  in 
her  absence.    Menk  v,  Steinfort,  370* 

11.  On  taking  a  conveyance  of  certain  property  from  defendant's  intestate, 

glaintiff  caused  to  be  assigned  to  him  a  certain  mortgage  belonging  to 
er  husband,  executed  by  one  L.  Afterwards  plaintiff  reconveyea  to  the 
intestate  bis  said  properb^,  and,  about  a  year  thereafter,  L.  paid  his 
mortgage  debt  to  plaintafiTs  husband,  and  received  from  him  a  satis&u^ 
tion  of  the  mortg£^  theretofore  executed  by  the  intestate.  In  the  trans- 
actions concerning  those  conve3rances,  plaintift"s  husband  acted  generally 
as  her  agent.  Held,  that  in  this  action  he  could  not  testify  thi^  he  did. 
not  act  as  her  agent  in  receiving  the  payment  of  L.'b  mortgage.        Ibid. 

12.  Where  title  to  logs  was  claimed  by  the  parties  under  A.  and  G.,  respect- 

ively, it  eeems  that  parol  evidence  was  admissible  to  show  that  a  convey- 
ance from  one  K.  to  A.  of  the  standing  timber  from  which  the  logs  were 
cut  by  G.,  was  taken  by  A.  for  G.,  ai^  as  security  for  A.'s  advances  to 
G.    Andrews,  Ex'iriXfV,  Jenkituf  etal,,  47ft- 
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18.  In  an  action  for  an  alleged  balance  dae  plaintiff  for  erecting  for  defendant 
certain  houses  of  uniform  size  and  plan,  where  the  only  question  was, 
whether,  by  the  contract  between  the  pojrties,  the  roofe  were  to  have  a 
one-fouith  or  a  one-third  pitdi,  plaintiff  put  in  evidence  the  written 
specifications  for  the  houses,  which  did  not  specify  the  pitch  of  the  lOofiB, 
but  referred  to  2^  plan,  distinct  from  the  specifications.    Heldy 

(1)  That  testimony  was  admissible  for  the  plaintiff  to  show  that  such 
plan  corresponded  with  a  certain  drawing  which  had  been  lost,  and  also 
to  show  at  what  pitch  the  roofs  were  represented  on  such  drawing. 

(2)  That  defendant  was  then  entitled  to  show  by  parol  that  uie  plan 
agn^eed  upon  corresponded  with  that  of  certain  other  houses,  and  what 
was  the  pitch  of  thetr  roofs.     Marsh  v,  Pugh,  507 

14.  When  an  indorsee  of  commercial  paper,  in  an  action  by  him  thereon,  has 

shown  that  he  took  it  in  the  usual  course  of  business  (as  by  showinff  that 
he  was  a  banker  at  the  nlace  where  the  payee  resiaed,  and  purcnased 
the  paper  at  its  face,  on  tne  day  after  its  <mte),  the  burden  is  then  rrpaa 
the  defendant  to  show,  not  only  that  the  paper  was  obtained  by  the 
payee's  fraud,  but  that  the  circumstances  were  such  as  to  charge  the 
plaintiff  with  notice  of  the  fraud,  or  at  least  put  him  upon  inquiry. 
Meeve.et  ah  v.  L.  L.  <&  G,  Ins.  Co.  et  al.,  520 

15.  Where  the  question  was,  what  was  the  market  inrioe  of  hogs  on  the  Slstof 

December,  at  Prairie  du  Chien  in  this  state,  plaintiff's  proof  of  such  mar- 
ket price  not  being  certain  or  satisfoctoiy,  it  was  error  to  resject  defend- 
ant's offer  to  show  the  market  price  in  McGregor,  Iowa,  on  the  same 
day.    Sieghert  et  al.  v.  Stiles,  53S 

16.  The  court  will  take  notice  that  Prairie  du  Chien  and  McGregor  are  sepa- 

rated only  by  the  Mississippi  river;  that  during  the  winter  when  the 
river  is  frozen,  each  of  these  towns  may  be  easi^  and  speedily  reached 
from  the  other;  and  that,  consequently,  there  could  not  be  any  consider- 
able difference  in  the  market  vame  of  nogs  at  the  two  places.  Ibid* 


EXCEPTIONS. 

1.  On  asingle  exception  to  a  refusal  to  give  two  instructions  asked  by  the  ap- 

pellant, this  court  can  only  consider  whether  both  instructions,  taken 
together,  are  a  correct  statement  of  the  law.  Harrison,  Judd  (tCo.p., 
Crocker,  68 

2.  Where  a  case  has  been  referred  for  trial,  the  report  of  the  referee  is  final 

as  to  any  finding  of  fact  not  duly  excepted  to.    Yates  v,  Shspardson,  ITS 

8.  The  referee  having  rejected  certain  items,  and  defendant  having  excepted 
merely  to  his  fauure  to  allow  $150  therefor,  the  court  eired  in  allowinfl^ 
more  than  that  sum.  Ibia, 

4.  The  bill  of  exceptions  bears  date  March  9, 1875,  and  the  exceptions  to  the 
judge's  charge,  incorporated  therein,  appear  not  to  have  been  filed  until 
March  22d,  Hmr  a  motion  on  the  judge  s  minutes  for  a  new  trial  had 
been  denied,  but  before  the  close  of  the  term.  The  record  states  that 
when  the  motion  for  a  new  trial  was  argued,  the  reporter's  minutes  of 
the  charge  had  not  been  written  out,  andno  copy  was  in  the  possession  of 
M)pellant's  attorney.  Held,  that  the  exceptions  were  in  timid  to  enable 
this  court  to  review  them  under  sec  2,  ch.  194,  Laws  of  1874.  Merriam 
V.  Field,  578 
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ExoBBsrvE  Damages, 
See  Damages  (A.), 

EZEMPLABT  DaMAGBB, 

See  Damages  (A.),  5. 

Execution, 

1.  J^faintt  Property. 

See  ExBMpnoK. 

2.  Against  the  Person, 

See  Abbbst,  3. 

EZECUTOBS. 

See  Administ&atobs,  etc 


EXEMPTION. 

1.  Where  an  execution  for  a  partnership  debt  is  levied  upon  poods  of  the 

firm,  the  partners  may  sever  their  interest,  and  each  may  then  claim  his 
exemption  in  his  separate  part.  NewUm  v,  Howe,  29  Wis.,  531.  BusseU 
et  al,  r.  Lennon,  570 

2.  But  under  the  constitution  and  laws  of  this  state,  exemption  of  property  from 

execution  is  &  personal  privilege  o/  the  individual  aeltor,  and  fiiere  is  no 
exemption  in  favor  of  partners  jointiy.  Oilman  v,  Williams,  7  Wis., 
829,  as  to  this  point,  overruled.  Ibid. 

6*  In  case,  therefore,  of  a  levy  upon  jsoods  d  a  firm  for  a  partnership  debt, 
the  partners  cannot  maintain  a  joint  action  to  recover  the  propariy  as  ex- 
empt. Ibid. 

FnTBinGS. 

See  Appeal  (C),  2. 

FiBB  Inburaitoe. 

See  Insubakcb  (B.). 

FOBECLOSUBB  OF  LanD  CkmTBACT. 

See  Equity,  2-6,    Judgment  (E.),  L 


FORECLOSURE  OP  MORTGAGE. 

See  Costs,  2. 

1.  One  H.,  made  defendant  with  the  corporation  mortgagor,  a^eges  that  a  morir 
gage  of  the  same  premises,  executed  to  him  by  the  officers  of  the  company, 
was  prior  to  that  of  plaintifi',  and  exhausted  the  power  of  said  officers  in 
that  behalf ;  and  asks  that  the  plaintiff's  mortgage  be  a4jud^[ed  void,  and 
his  own  the  sole  valid  lien  on  the  premises.    The  corporation  does  not 
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ocmtest  the  validily  of  the  H.  mort^^affe,  nor  ask  any  relief  against  it* 
Plaintiirs  mortgage  having  been  a4)u^;ed  prior  and  paramount  to  that 
of  H.,  and  a  judgment  of  foteclosure  and  sale  haying  been  rendered  in 
his  &vor,  it  was  error  to  further  adjudge  the  H.  mortgage  void  for  all 
purposes;  and  for  such  enor  the  judgment  is  reversed,  and  the  cause  re- 
manded with  directions  to  enter  a  proper  judgment.  Heath  v.  Silver^ 
thorn  L.  M.  dt  S.  Co.,  146 

8.  The  defendant  in  a  mortgage  forecLoeure,  claiming  that  a  trust  deed  of  the 
premises  executed  to  a  third  person  is  prior  to  the  mortgi^  in  suit,  has 
a  right  to  have  that  question  determined  in  the  action,  and  for  that  pur- 

r\  to  have  the  grantee  in  such  deed  made  a  defendant.  Baaaa  v,  C,  <t 
W.  R'y  Comjpany,         -  296 

8.  There  was  no  error,  theref(»e,  in  refusing  to  vacate  an  order  that  such 
grantee  be  made  a  defendant,  although  plaintifif  offered  to  stij^ulate 
**  for  the  purposes  of  this  case/'  that  the  lien  of  said  deed  was  pnor  to 
that  of  his  mortgage;  such  stipulation  not  being  conclusive  of  the  ques- 
tion as  against  other  parties,  nor,  perhaps,  as  against  die  plaintiff  him- 
sdf  in  any  other  action  or  proceeding.  Ibid, 

4.  Since  ch.  133  of  1870,  on  foreclosure  of  a  mortgage  covering  the  mort- 
gagor's homestead,  a  subsequent  mortgagee  of  the  same  Ifuids  without 
5ie  homestead,  cannot  insist  that  such  homestead  be  first  sold  to  pay 
the  mortgage  in  suit,  although  his  lien  was  acquired  prior  to  the  passage 
of  said  act.    SmUh  v.  Wait,  imp,,  512 

FOBFJUTUKB. 

See  Contracts,  12  (1),  (3).    Deed,  6,  7.    Ei^uiTY,  1, 2.    Iksubahob 
(B.),  7-11.    Inbukancb(C^ 


FRANCHISES. 

1.  The  right  to  collect  tolls  upon  logs  put  into  a  river,  granted  by  a  statute, 

is  a  franchise,  and  like  other  property  must  have  a  certain  owner.  SeU 
lers  V,  Union  Lumbering  Co.,  525 

2.  Ch.  12  of  1873,  by  its  terms,  authorizes  any  i>erBonj  company,  corporation, 

their  successors  or  assigns,  who  shall,  at  a  prescnbed  expense,  have  im- 
proved a  certain  river  oy  prescribed  works,  and  shall  keep  the  same  in 
repair,  so  as  to  facilitate  the  floating  at  logs,  to  collect  certain  tolls  upon 
logs  put  into  the  river.  Held^  that  the  statute  purports  to  grant  the 
franduse,  not  to  one  person,  or  company  of  persons,  or  corporation,  but 
to  every  person  improving  the  river  according  to  the  terms  of  the  statute, 
whether  before  or  after  its  passage;  and  it  is  void  for  want  of  a  certain 
grantee.  IbitL 

Fraud. 

See  AoBNOT.    Bankrxjftct,  2.    Billb  and  Notbs,  8,  4.    Ditorchl 

Frauds,  Statutb  of. 
See  Sales  (A.),  5. 
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Geological  Survey. 
•     See  Ck)N8n'njTioNAL  Law,  5. 


HIGHWAYS. 

1.  The  docfcrine  of  Whislerv.  WOkinsm,  22  Wis.,  572,  tiiafc  the  rivers  of  this 

8ta4»  of  gaflScient  cax>adty  to  float  logs  to  mill  or  market  are  pablio  high- 
ways, followed.    Seller 8  v.  Union  iMmbering  Co,,  525 

2,  A  town  is  liable  for  defects  anywhere  in  the  worked  and  traveled  part  of  a 

highway,  although  the  same  may  be  wide  enough  for  three  or  teams 
abreast,    MaUhewa  a  mx,  v.  Town  ofBardboo,  674 

HOLIDATB. 

See  CoNTRACJTS,  2, 3. 

Husband  and  Wipe, 

See  Evidence,  10, 11.    Puudinq,  2-4. 


INFANCT. 
See  Descents,  Statute  of,  3, 4.    Dtvokce,  5.  Limitation  of  Actions,  4. 

1.  The  mere  fact  of  receiving  into  one's  family  indefinitelv  an  infant  not  of 

kin  thereto,  does  not  imply^  a  contract  to  pay  wages,  though  such  a  con- 
tract may  sometimes  be  unplied  from  the  surrounding  drcumstances. 
Tyler  v,  Butringtonf  Adm*x,  376^ 

2.  If  it  appears  expressly,  or  from  the  surrounding  circumstances,  that  the  in- 

fant was  so  receivea  in  the  relation  of  a  child,  the  law  excludes  an  implied 
contract  to  pay  wages  for  his  services;  but  an  express  contract  to  pay 
such  wages  may  be  established  by  direct  and  positive  evidence,  or  by  cir- 
cumstantial evidence  equivalent  to  direct  and  positive.  Pellage  v.  Pel- 
lage,  32  Wis.,  136.  Ihid. 

8.  One  who,  having  been  received  in  infancy  into  a  family  not  of  kin  to  her, 
seeks  to  recover  for  services  rendered  to  such  family,  has  the  burden  of 
proof  to  show  either  an  express  contract  or  smroundinff  circumstancea 
from  which  a  contract  can  be  implied;  and  if  it  appears  mat  she  was  re- 
ceived as  a  child,  she  must  prove  an  express  contract  for  wages.      Ibid, 

4.  In  such  a  case  the  mere  expectation  on  the  one  part  to  pay,  and  on  the 

other  part  to  receive  wages,  never  expressed  by  the  parties  to  each  other^ 
does  not  constitute  an  express  contract,  though,  if  ^tablished  by  compe- 
tent evidence,  such  expectations  of  the  parties  may  sometimes  give  color 
to  circumstances  tendmg  to  show  that  they  entered  into  an  express  con- 
tract.   Mountain  v,  Fisher,  22  Wis.,  93,  explained.  Ihid^ 

5.  In  such  cases,  juries  should  receive  predse  instructions  on  the  distinction 

between  ciijpumstances  from  which  a  contract  may  be  implied,  and  cir- 
cumstantial evidence  of  an  express  contract;  and  verdicts  proceeding  on 
a  confusion  of  these  two  things  should  be  set  aside.  ibidL 
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INJUNCTION. 

1.  An  ii\junr  is  irreparable,  and  will  be  eigoined,  if  of  snch  a  natccre  i^iab  it 

cannot  be  adequately  compensated  in  damages,  or  cannot  be  measured 
by  any  certain  pecuniaiy  standard.  Wilson  v.  CUy  qf  Mineral  Paint  et 
oi.,  166 

2.  The  complaint  alleges  that  plaintiff  owns  certain  lots  in  the  defendant  ciiy» 

upon  which  his  dwelling  house  is  situate,  which  are  enclosed  with  fences, 
and  entirely  surrounded  by  what  imrport  to  be  public  streets,  and  have 
growinfif  upon  them  many  fruit  and  ornamental  trees  and  much  shrub- 
bery, of  several  years'  growth  and  of  sreat  value,  greatly  enhancing  the 
value  of  the  lots;  and  uiat  such  lots  nave  been  so  enclosed  for  twenty- 
five  years;  and  it  alleges  &icts  showing  that,  unless  enjoined,  the  street 
commissioner  of  said  city  (who  is  also  made  a  defendant)  will,  by  order 
of  the  conmion  council,  destroy  said  fences,  on  the  around  that  they  en- 
croach upon  the  public  streets,  and  will  dig  up  and  destroy  many  of  said 
fruit  and  ornamental  trees,  and  exnose  the  remainder  to  be  destroyed  for 
want  of  fences,  which,  it  is  allecea,  will  be  to  plaintifTs  "  great  and  ir- 
reparable damage.**  It  is  further  alleged,  ihA  said  fences  do  not  en- 
croach upon  the  public  streets,  and  that  the  defendants  have  no  right  to 
do  t^e  acts  tJireatened.  Prayer,  for  an  iigundion  and  for  damages.  Held^ 
on  demurrer. 

(1)  That  the  complaint  states  a  good  ground  for  an  iigunction  against 
both  defendants. 

(2)  That  there  is  no  mii^oinder  of  causes  ol  adi(m,  nor  defect  of 
parties.  Ihid. 

8.  Whether  the  complaint  states  a  cause  of  action  for  damages,  is  not  de- 
cided. lUd. 


INSTRUCTIONS  TO  JURY. 

See  Court  Ain>  Juby,  2.    Infancy,  5.    Jttdgmbnt  (F.),  2,  6,  7,  9,  10. 
Salbs  (A.),  6,  7. 

There  being  conflicting  evidence  as  to  whether  defendant  used  ordiiiary 
care  and  skill  in  testing  a  reaper,  sold  to  him  by  plaintiff,  and  af* 
leged  by  him  to  be  worthless,  the  jury  were  instructed  that  "the 
presumption  is  that  tlie  machine  was  operated  with  ordinary  care 
and  skill,  and,  unless  the  contrary  be  shown,  the  iuiy  must  amumo  sudi 
to  be  the  fact;"  and  tiiat,  **  in  the  absence  of  testimonv  to  the  contrary, 
the  presumption  would  be  that  ordinary  care  and  skill  were  used  "  m 
this  case.  Held,  that  in  the  actual  state  of  the  proofs,  the  question  what 
presumption  would  arise  in  the  absence  of  all  evidence,  was  not  involved 
m  the  cause;  the  question  of  fact  should  have  been  submitted  to  the 
jury  upon  the  evidence;  and  the  instructions  were  erroneous,  because 
calculated  to  mislead  the  jury  to  plaintiff's  prejudice.  Harrison^  Judd 
db  Co,  V,  Crocker,  68 
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mStJBAKCE, 
(A.)  Marine  Insurance. 

1.  Thewords,  "  leading  offdioieimMnted,"  in  a  pofi<7<^xiiaimei^^ 

aie  capable  of  being  construed  by  the  court  without  the  ^d  of  extzinsb 
evidence;  and  ¥^ere  the  plaintin  puts  such  a  policy  in  evidence  in  an 
action  tneieon,  without  extrinsic  evidence  of  i&  meaning,  there  is  no 
enor  in  doiying  a  nonsuit  on  that  ground.  Johnson  v.  N.  W.  Nat,  Ins. 
Co.,  87 

2.  In  the  absence  of  extvinsic  evidence,  this  couit  would  oonsfame  such  woida 

as  merely  intended  to  proAiibit  loading  while  the  vessel  was  lyiiur  at  an- 
chor away  from  the  shove,  and  not  to  prohibit  loading  at  a  aoagemsr. 

8.  In  an  action  on  such  a  policy,  parol  evidence  of  experts  is  adnussble  to 
show  that  the  words  **  loading  ofi&hore  *'  have  acquired  a  certain  definite 
and  notorious  meaning  among  nautical  men,  and  that  they  include  load- 
ing at  a  bridge  pier.  Ibid, 

4.  If  adopted  by  the  underwriter  in  a  nautical  sense,  sudi  words  win  be  pre- 

sumed to  have  been  taken  with  thdr  known  signincation  in  maritime  mat- 
ters, and  the  testimony  as  to  th^  meaning  cannot  be  confined  to  their 
use  in  policies  of  insurance.  Ibid. 

5.  To  instruct  the  jury  that  if  the  term  "ofllihore  "  maybe  understood  in 

more  senses  than  one,  it  is  to  be  interpreted  **  in  the  sense  in  which  de- 
fendant had  reason  to  suppose  plaintin  understood  it,*'  would  be  enor. 

IM. 

(B.)  Insuratice  against  Fire, 

1.  In  an  action  on  a  fire  insurance  poHcy,  wbidi  by  its  terms  was  to  be  vmd 

if  tibe  plaintiff  should  procure  aaditional  insurance  without  notifying  the 
insurer  and  having  the  same  indorsed  on  the  policy,  if  it  appears  thM  ad- 
ditional insurance  was  obtained  at  the  time  the  poUctf  was  issued,  and 
was  not  thereafter  increased,  and  that  the  insurer,  through  the  agent, 
knew  the  hd  at  the  time,  and  with  such  knowledge  paid  a  pcotion  of 
the  loss,  the  pdicy  must  be  tzeated  as  valid.  Sherman  v.  Mad.MuUlns. 
Co.,  104 

2.  Each  of  three  policies  of  insurance  xxpap.  the  same  live  stock  contained  the 

provision  that  the  companv  issuing  it  should  be  hable  cmly  for  sudi  a 
proportion  of  any  loss  as  the  amount  insured  by  it  should  bear  to  the 
whole  amount  of  insurance  on  the  property.  One  policy  insured  the 
stock  generally  in  the  sum  of  $1,500.  Of  the  other  two,  each  in  the  sum 
of  $1,666.67,  one  provided  tliat  no  animal  should  be  valued  at  more  than 
$500,  and  the  other,  that  the  insurer  should  pay  no  more  than  $500  loss 
on  any  one  animal.  The  insured  lost  by  fire  two  steers  valued  at  $336, 
and  one  bull  valued  at  ^,000.    Held,  in  an  action  on  the  $1,500  policv, 

(1)  That  plaintiff  was  entitled  to  recover  from  the  three  msurers  the 
whole  amount  of  his  loss, 

(2)  That  each  of  the  insurers  is  liable  to  him  for  that  proportion  of  the 
value  of  itie  two  steers,  which  the  whole  amount  insured  by  its  policy 
bears  to  the  whole  amount  insured  by  the  three  policies  together. 

(3)  Thai  as  to  the  value  of  the  bull  lost,  the  liability  of  one  of  the  other 
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inBoien  being  limited  to  $500,  while  that  of  the  second  is  limited  to  its 
proporticni  of  $500  as  the  stipulated  Talae  of  the  animal,  defendant  is 
fiable  for  such  additional  sum  as  will  make  good  the  whole  loss  of  |2,000 
upon  the  animal.  Ibid^ 

8.  Whether  the  rule  for  the  acljustment  of  losses  in  such  cases  may  be  pro?ed 
by  the  testimony  of  experts,  is  not  here  decided.  IbitL 

4.  A  condition  in  a  policy  of  a  mutual  insurance  company,  that/'  when  a  note 

is  taken  for  the  cash  premium,  if  it  is  not  paid  within  sixty  di^s  after 
due,  all  obligations  of  the  coniDany  to  the  insured,  until  such  note  is 
paid,  are  suspended,''  held  valid.    Joliffe  v.  Mad.  Mut,  Ins,  Co,f       lit 

5.  If  such  condition  had  further  provided  that  in  case  of  defoolt  the  whole 

cash  premium  should  he  considered  earned^  acceptance  ot  the  whole 
amount  by  the  insurer  after  a  loss  would  not  be  a  toaher  of  the  condi- 
tion, or  make  the  insurer  liable  for  such  loss;  although  such  payment 
during  the  life  of  the  policy  would  revive  the  risk  from  the  date  of  the 
payment  as  to  all  of  the  insured  property  then  remaining.  Ihid^ 

6.  During  the  suspension  of  a  polipy,  no  inemium  is  earned;  and  in  the  ab* 

sence  of  a  stipulation  making  the  whole  premium  due  on  defenlt  as  above 
described,  acc^tance  of  the  whole  after  default,  with  notice  of  a  losa 
which  occurred  durin&r  the  de&ult,  is  a  ufaiver  of  the  condition,  and 
makes  the  insurer  liable;  such  acceptance  being  inconsistent  with  »pj 
claim  that  the  risk  was  suspended  when  the  loss  occurred.  Ibid. 

7.  An  assessment  by  defendant  on  the  premium  notes  of  pecscms  to  whom  iti 

has  issued  policies,  being  payable  absolutely,  whether  such  policies  have 
been  forfeited  or  not,  an  acceptance  of  sucn  a  payment  aiter  a  loss  ot 
which  the  company  has  notice,  is  not  a  waiver  of  any  forfeiture.      Ibid» 

8.  Forfeitures  are  not  favored  in  the  law;  and  wheie  one  party  to  a  contract 

has  the  option  to  declare  it  forfeited  on  breach  of  its  conditions  by  the 
other,  his  declaration  of  a  forfeiture  must  be  made  unconditionalljf,  and 
in  plain  and  positive  terms.  Ilnd, 

9.  By  defendant's  by-laws,  its  directors  may  at  their  option  annul  a  policy  of 

msurance,  upon  feilure  of  the  insured  to  pay  an  assessment  upon  his 
premium  note  within  thirty  days  after  demand.  On  December  11, 1871^ 
the  executive  committee  of  the  directors  adopted  a  resolution,  **  that  all 
poHcies  upon  which  the  assessment  levied  on  the  19th  of  January,  1871. 
are  not  paid  before  the  Slst  of  December,  1871,  be  annulled  on  that 
day. "  An  assessment  had  been  levied  on  the  policy  in  suit  on  said  19th 
of  Janu^,  1871;  and  due  notice  of  tiie  resolution  was  given  the  in- 
sured. Heldf  that  even  if  the  executive  committee  had  power  to  an- 
nul policies  in  such  cases,  the  resolution  and  notice  were  a  mere  threat 
as  to  their  future  action,  and  not  a  valid  exercise  of  their  option.     Ibid, 

10.  Defendant's  charter  provides  that  policies  and  contracts  may  be  signed 
and  attested,  *'  and  aU  other  busmess  of  said  cc»poration  may  be  con- 
ducted, by  committees  or  otherwise,  without  the  presence  of  the  board  of 
directors,  and  shall  be  bindini^on  the  said  corporation  if  the  same  be  done 
under  or  in  conformitrj^  to  "  its  by-laws  ana  ordinances.  The  by-lawa 
make  it  the  duty  of  tne  executive  committee  **  to  determine  upon  and 
audit  all  accounts  nresented  against  the  company  for  payment,  and  gen- 
erally transact  all  business  of  the  company,  m  me  absence  of  the  board 
of  directors,  not  inconsistent  with  the  oy-lawB.'*    Lton,  J.,  ib  of  opinion 
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that  the  committee  had  no  power  to  declare  policiee  foc^ted  for  non- 
payment of  assesamentB;  but  the  question  is  not  here  decided*         Ibid» 

11.  In  an  action  on  a  pohcy  of  fire  in0uranoe,itapp^iredthat  jdaintiff  gave  his 

note  for  the  amount  of  the  casih.  premium,  with  an  a^rreement  therein 
that  if  it  were  not  paid  at  maturity,  the  whole  amount  of  the  pfemium 
should  be  consideied  as  earned,  aad  the  policy  be  void  while  the  note 
remained  overdue  and  unpaid;  and  that  tb^  note  matured  before  the  loss 
oomplaiued  of,  and  had  neyer  heea  paid.  Heid^  that  the  insure  was 
not  Bable.    Gorton  r.  JMfdge  Co.  Mnt.  In$.  Co.,  .  121 

12.  FlaintijS^  havinff  insurance  in  a  Chicago  company  on  certain  proi)erty  for  five 

years  from  February  14, 1874,  for  which  he  had  paid  the  premium  in  full, 
procured  from  the  defendant  company  a  policy  of  insurance  for  three 
yean  on  the  same  property  for  the  same  amount,  daied  Januaay  5, 1875, 
paying  the  premium  therefor,  and  dehyerinff  to  defendant  the  Chicago 
policy  with  an  indorsement  requesting  the  Qiicago  company  to  cancel 
it;  and  this  jpoli<^,  thus  indorsed,  was  immediately  mauod  by  defend- 
ant's agent,  for  the  plaintiff,  to  the  Chicago  company.  The  property- 
was  destroyed  by  fire  March  19,  1876,  and  afterwards  plaintiff  received  a 
notice  from,  the  Chicago  company,  dated  January  10,  but  postmariced 
March  20,  1875,  that  it  refused  to  cancel  the  pdicy.  Held,  that  said 
policy  had  been  cancelled  by  plaintiff  on  his  part;  that  the  Chicago  com- 
pany, by  its  silence  for  two  and  a  half  months,  and  until  after  the  prop- 
erty was  destroyed,  was  estopped  from  denying  that  it  had  assented  to 
the  cancellation;  and  that  defendant  is  liable  for  the  loss,  even  if  the 
validity  of  its  poHcy  depended  upon  such  cancellation.  Walters  v.  St.  J. 
F.  dk  M.  Ins.  Co.,  489 

(C.)  Insurance  of  Ufe. 

1.  A  policy  of  life  insurance  recites  that  in  consideration  of  the  annual  pre- 
mium therein  stipulated,  consisting  of  an  annual  cash  premium,  ana  an 
annuel  loan  note,  with  interest,  to  be  paid  and  given  during  t^i  years 
next  after  the  date  of  the  policy,  the  company  assured  the  life  of  plaint- 
iff *s  intestate  to  a  certain  amount  for  the  term  of  his  natural  Hie.  It 
declares  that  at  each  distribution  of  the  surplus  after  its  date,  a  due  pro- 
portion of  such  surplus  on  each  year's  busmess  during  the  continuance 
of  the  policjs  will  be  returned  to  the  assured,  and  that  if  default  shall  be 
made  m  the  payment  of  any  premium,  the  company  will  pay  as  many 
tenth  parts  of  the  original  sum  assured  as  there  shall  have  been  com- 
plete annual  premiums  paid  at  the  time  of  such  default;  but  that  in 
order  to  secure  such  proportion,  "  all  premium  notes  must  be  taken  up, 
or  the  interest  thereon  be  paid  annuaJfy  in  cashf  on  the  date  of  the  an- 
nual maturity  of  the  premium  or  witmn  three  months  theceafter,  until 
the  notes  are  cancelled  by  returns  of  the  surplus,  or  the  whole  policy  will 
he  forfeited  f  unless  one  or  more  annual  payments  have  been  made  in  fuU, 
by  cash  payment  or  by  application  of  the  dividend,**  One  of  the  condi- 
tions of  the  policy  was,  that  if  the  premiums,  or  the  interest  upon  any 
note  given  thei-efor^  should  not  be  paid  on  the  day  named  for  their  pay- 
ment, *'  the  company  should  not  be  liable  for  the  payment  of  the  whole 
sum  assured,  but  only  upon  such  part  thereof  as  is  stipulated  dbove,'*^  and 
the  remainder  should  cease  and  aetermine.  There  was  indorsed  on  the 
poHcy  tills  statement:  **  At  the  third  annual  renewal,  the  dividend  of  the 
hrst  year  will  be  due,  and  on  the  cash  policies  can  be  applied  as  cash  to- 
wards the  payment  of  the  third  year's  premium,  *  *  and  on  note  pol' 
ides  will  be  applied  first  to  pay  the  unpaid  interest  on  the  loan  notes,  and 
then  to  the  notes  themselves.    *    *    This  policy  I8  nokfo&fkitablb. 
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Each  oompleCe  yearly  payment  seoureB  its  proporticni  of  the  policy /* 
The  loan  note  contains  apromiflebprt^e  aBsored  to  pay  the  amount  there- 
in named  with  interest,  which  tntereH  aheUl  be  paid  annually  or  the 
policy  he  forfeited.*'  The  assured  paid  the  cash  premimns  for  three 
years,  ana  gave  in  each  of  said  years  his  annnal  loen  note  as  reqmred; 
but  afterwards  made  de&Milt  in  a  payment  doe  September  29,  lo73,  by 
reason  of  which  the  poli^  is  admittod  to  have  lapsed  as  to  seyen-tenths 
of  its  amount.  On  tibe  29th  of  March,  1874,  there  was  due  the  company 
as  interest  cm  outstanding  loan  notes  $24.80;  but  on  the  same  day  there 
was  due  the  assured  from  \h.e  company  $51.15,  diyidend  earned  for  the 
year  1872.  The  assured  died  December  14,  1874.  Held,  that  the  com- 
pany is  liable  to  pay  to  the  administratcv  three-tenths  of  the  amount  in- 
sured.   Hull,  Adm%  V,  N,  W.  Mut.  Life  Ins.  Co,,  ^97 

2.  Forfeitures  are  only  enforced  when  it  appears  that  this  is  the  plain  intent 

and  meaning  of  the  contract;  and  the  words  of  a  policy  must  be  con- 
strued most  strongly  against  the  insurer;  and  if  the  polipy  contains  re- 
pugnant conditions,  the  court  must  enforce  those  which  are  in  fayor  of 
the  assured  and  will  prerent  a  forfeiture.  Ibid, 

3.  By  the  terms  of  the  policy,  the  assnied  was  deady  entitled  to  haye  the 

dividend  which  fell  due  on  the  day  when  interest  accrued  on  his  loan 
note,  applied  first  to  the  payment  of  such  interest;  and  eyen  if  a  forfeit- 
ure would  haye  resulted  on  the&Qure  to  pay  such  interest  (a  point  not 
decided),  there  was  none  in  this  cajse.  Ibid, 

4.  Diyidends  due  the  insured  are  cash,  and  there  is  nothing  in  the  polipy 

which  justifies  the  compojiy  in  refusing  to  apply  them  in  payment  of  in- 
terest on  premium  notes  in  such  cases.  Ibid, 


INTEREST. 

Interest  not  being  allowable  on  plaintiff's  account  before  the  action  was 
commenced  {Marsh  v,  Fraser.  87  Wis.,  149),  such  account  cannot  be 
made  an  offset  as  of  an  eaiiier  date  against  his  obligations  to  defendant, 
which  drew  interest  by  their  terms;  but  interest  on  the  full  amount  of 
such  obligations,  at  the  rate  mentioned  therein,  must  be  computed  in  the 
first  ipgt-ftn<>ft  to  the  commencement  of  the  action.  And  plaintiff  was  en- 
titled to  interest  at  the  statutory  rate,  between  the  commencement  of  the 
action  and  tiie  date  oi  the  referee's  report,  on  the  balance  found  to  haye 
been  duo  him  ab  the  former  date.    Tates  v,  Shepardson,  173 

JuDQB  DB  Facto. 

See  CoKsnruTiONAL  Law,  12. 


JUDGMENT. 

See  Yebdict. 

(A.)  Judgment  on  Foreclosure  of  Mortgage. 
See  FoBBCLoeuBB  of  Mortoaob,  1,  2. 

(B.)  Judgment  on  Foreclosure  of  Land  Contract. 
See  JUDGMBNT  (E.)  1, 1. 
Vol.  XXXIX.— 46 
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(C.)  ArreH  of  Judgment, 

1.  Where  there  i»  a  spjedal  finding  of  fetcts  upon  which  defendant  is  entitled 

to  jud^ent  notwithstanding  a  general  verdict  for  plaintiff,  the  latter  is 
nd  ingured  by  an  order  of  the  court  merely  arresting  jud|i;inent  for  him 
cm  the  general  verdict,  even  if  it  is  irregular  to  anest  judgment  in  a 
civil  action,  under  the  code.    Lemke  r.  Ch,  M,  dt  St.  P,  &y  Co,f       449 

2.  An  order  arrestingnudgment  in  plaintiff  *s  ftLTor  held  not  appealable  where 

it  appeared  that  plaimiff  was  not  entitled  to  such  judgment  Ibid. 

(D.)  Presumptions  to  Sustain  Judgment. 
See  Appkai«  (C),  4, 12, 15. 

(E.)  Vacating  Judgment. 

See  JtJRisDicTiON  (C),  HI,  4. 

I.  In  Trial  Court. 

1.  Upon  a  complaint  for  a  strict  foredoeure  of  a  contract  for  the  poithase  of 

land  of  which  plaintiff  claimed  to  have  the  legal  title,  judgment  was 
rendered  in  default  of  an  answer,  requiring  defei^ant  to  pay  lie  contract 
Pjiice,  with  interest,  etc.,  within  fifteen  days,  or,  in  defonlt  thereof,  bar- 
ring his  rights.  Upon  affidavits  excusing  his  default,  defendant  moved 
at  the  nm  term  to  set  aside  the  judgment,  and  for  leave  to  file  an  an- 
swer alleging  that  on  the  day  of  die  date  of  said  land  contract,  and  for 
a  long  time  previous,  he  was  the  owner  of  said  land;  that  on  that  day 
he  borrowed  of  the  plaintiff  the  sum  named  in  said  contract,  and,  to 
secure  pajrment  of  the  same,  executed  and  delivered  to  the  plaintiiBr  a 
deed  of^said  land,  and  took  from  him  the  contract  in  question;  that  he 
was  then  a  mamed  man.  said  land  was  his  homestead,  and  his  wife  did 
not  execute  or  assent  to  nis  said  deed,  for  whidi  reason  it  was  void;  and 
that  he  had  paid  fifty  doUan  interest  not  allowed  in  the  judgement  The 
court  granted  the  motion  on  condition  that  defendant,  within  ninety 
dasrs,  deposit  with  the  cleik  for  i^aintiff  the  principal  sum  admitted  by 
the  answer  to  be  due,  with  intent  from  the  date  of  the  contract,  fifty 
doUare  not  to  be  paid  by  the  derk  to  the  plaintiff  until  the  further  order 
of  the  court  relative  thereto,  made  after  the  final  hearing  of  the  action. 
On  M>£|^  Vy  the  defendant.  Held, 

(1)  That  me  order  should  be  so  for  modified  as  not  to  require  defendant 
to  deposit  the  fifty  dollars  alleg[ed  to  have  been  paid. 

(2)  That  if  the  focts  stated  m  the  answer  are  true,  the  deed  and  con- 
tract therein  mentioned  inrobobly  constitute  a  mortgage,  upon  the  fore- 
closure of  which  the  mortgagor  would  have  a  vear  to  redeem  from  tiie 
sale;  and  the  order  should  therefore  be  so  modified  as  to  give  defendant 
a  year  for  making  his  payment. 

(3)  That  as  the  defense  set  up  in  the  proposed  answer  uS^da  the  va- 
lidity of  the  instruments  as  a  securityj  the  court  did  not  eir  in  requiring 
the  defendant,  as  a  condition  of  opening  the  judgment,  to  pa^  the  sum 
admitted  to  be  due.  Hanson  v.  Michetson,  19  Wis.,  499,  dostmguished. 
Magoon  v.  CaUahan,  141 

2.  Defendant  testifies  that  he  gave  the  summons  served  on  him  herein  to  his 

attorney  to  defend  the  action,  while  the  attorney  testifies  that  defendant 
did  not  deliver  to  him  such  summons,  but  gave  him  to  understand  that 
none  had  b^n  served.    It  appears,  however,  that  defendant  paid  no 
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attention  to  the  acii<ni  for  some  eighteen  months,  natal  served  with  an 
order  to  show  cause  why  judgment  should  not  be  rendered  against  him; 
that  he  then  gaye  such  ovder  to  his  attorn^  to  attend  to  it;  Bat  neither 
he  nor  his  attoaneypaid  any  further  attention  to  the  snldect  until  execu- 
tion had  issued,  addy  that  the  court  below  did  not  abuse  its  discretion 
in  refusmg  to  set  aside  the  judgment;  the  defendanVs  neglect  not  beinff 
excusable.    Grootemaat  v,  Tebel,  57o 

n.  In  Supreme  Court. 

1.  The  rule  of  law  goyeminff  all  the  courts  of  this  state,  including  the  supreme 

court,  is,  that  as  to  all  matters  on  which  the  mind  of  the  court  did  act, 
or  is  presumed  from  the  record  to  have  acted,  in  the  rendition  of  a  judg- 
ment, it  is  precluded  from  altering  its  decision  at  a  subsequent  term,  ex- 
cept as  authorized  by  statute  or  by  general  rules  of  pracooe  established 
by  this  court,  having  statutoiy  force.    Pringie  v.  Dunn  et  al,,  435 

2.  The  nrovision  of  sec  38,  ch.  125,  B.  S.,  empowering  courts,  at  any  time 

within  one  year  after  notice  there(rf,  to  rehere  a  party  from  a  judgment 
rendered  against  him  through  his  mistake,  excusable  neglect,  etc.,  has 
no  api^ication  to  judgments  of  tins  court  on  appeals.  Ibid, 

8.  This  court  has  no  power  to  review  its  own  judgments  on  »PP^?^  ^^^^  the 
term  at  which  they  are  rendered,  unless  the  power  is  cairied  over  to  a 
subsequent  term  by  motion  for  rehearing  actually  made  witiiin  the  rule, 
and  brought  to  a  hearing  within  the  term  at  whioi  it  is  made.  But  this 
does  not  prerent  the  correction  of  mere  mistalces  in  the  entity  of  judg- 
ment. Ibid. 

4.  Under  ch.  264  (^  18($0~which  reopires  the  derk  of  this  court  to  remit  ap- 
peal papers  to  tiie  court  below  within  thirty  days  after  judgment  here  on 
the  appeal,  unless  tiiis  court  directs  them  to  be  retained  frar  tiie  purpose 
of  a  motion  iar  a  rehearing,  — jurisdiction  here  of  an  appeal  ceases  when 
the  papers  are  so  remitted;  and  it  ceases  at  the  end  of  the  thirty  dasrs, 
even  imen  the  record  is  not  actually  remitted^  uidess  it  is  retained  here 
iyorclerq^^cowrt  under  the  statute.  Ibid, 

(F.)  Beeersal  of  Judgment, 

See  Administrators,  etc.,  3.  Api>bal  (C),  16, 17.  Bilub  and  Notes, 
6.  Constitutional  Law,  13.  Contracts,  8(3).  Evidsncb,  7.  In- 
fancy, 5.    Nbw  Trial.    Sales  (A.),  6,  7.    Variancb. 

1.  Where  the  complaint  states  a  cause  of  action,  and  there  was  eridenoe 

tending  to  prove  its  material  averments,  the  vardict  will  not  be  disturbed 
by  this  court,  although  there  was  a  preponderance  of  evidence  against  it. 
Oleson  r.  Ftom,  75 

2.  A  judgment  will  not  be  reversed  for  inaccuracies  in  the  instructions  given, 

by  which  the  appellant  could  not  have  been  iivimed.  Ibid, 

3.  Where,  upon  an  admissible  theory  of  the  case,  the  verdict  is  suppcnrted  by 

the  evidence,  it  will  not  be  distmrbed.    Merrill  et  al,  v,  NigMingale  el  aJ.. 

247 

4.  An  error  in  admitting  evidence  tending  to  show  that  there  was  no  coneid* 

eration  for  an  instrament  sued  on,  is  immaterial  where  tiie  jury  ftid  the 
instrument  a  forgery,    Menk  v.  Steinfort,  370 
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5.  An  emmeoas  ruling  that  the  husband  could  not  testify  to  acts  done  hy 

him  as  the  wife's  agent  when  she  was  present,  is  immaterial  where  it  ap- 
pears that  he  was  oflfered  as  a  witness  gtmnU^i  in  tiie  cause,  and  not 
speciaUy  as  to  matters  in  which  he  had  acted  as  ner  agent.  Ibid. 

6.  A  jud^iment  will  not  be  ref?enwd  £or  an  enor  in  the  diarge  which  was  im- 

mediately and  fully  ccnrected.  Ihid, 

7.  A  jodgment  will  not  be  revecsed  because  some  jraxyposition  in  the  judge's 

chax]^  to  the  jury  was  not  strictly  accurate,  if  upon  the  whde  charge 
the  jury  ooi:dd  not  have  been  misled  as  to  the  law  applicable  to  the  case 

presented  by  the  i^pellant's  evidence.    Scheike  v.  Johnson  et  oJ.,      884 

8.  Although  ihe  law  was  correctly  given  to  the  jury  in  this  case,  the  judg- 

ment must  be  reversed  for  wb  r^'ection  of  material  evidence  b^unng 
on  the  question  of  i^kct    M^yer  et  ah  v.  Hanohett,  419 

9.  Where  the  undisputed  evidence  in  a  case  vrould  justify  a  direction  to  the 

jury  to  find  t(x  defendant,  plain  tajf  cannot  be  iigured  by  enoneous  iu- 
stnictions.    Andrews,  Ex^triXj  v.  Jenkins  et  ah,  476 

10.  A  judgment  will  not  be  reversed  for  a  casual  remark  of  the  judge  to  the 
juiT,  which,  even  if  inaccurate,  had  little  importance  in  the  case,  and 
could  not  have  misled  the  jury.    KsUy  r.  Berry  et  al.,  669 


(G.)  Relief  against  Judgment, 
See  EquiTY,  7,  8. 

(H.)  Action  on  Judgment, 
See  Ck>NTRACT8, 12. 

Judicial  NonoB. 

See  Etidbncb,  16. 


JURISDICnON. 

(A.)  Of  Supreme  Court,  in  Appeals, 

See  Appeal  (C),  13, 14.    JuDOMEirr  (E.),  IL 

(B.)  Of  State  and  Federal  Courts, 
See  Bakkritptot. 

(C.)  Of  Circuit  Courts. 
See  Waiter,  2,  3. 

I.  In  Divorce, 

SeeDiYOBCE,  4,  5,  9. 

II.  Over  Judgments. 

See  JxnyavjsNT  (E.),  11, 1. 
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III.  Of  the  Person, 

1.  Comta  of  record  of  this  ttato,  in  actions  upon  eonkaci;,  may  obtain  jons- 

didion  of  a  nonrwident  dufendanfc^  having  properiy  in  this  sfcate,  m  ser- 
vioe  of  summons  l^  pablicaticni;  bat  the  statute  providing  for  such  ser- 
vice (R.  S.,  ch.  124,  sec  10)  most  be  stricUy  f(rf]owed.  lAkMsv.  MeCor- 
mkk  et  al„  313 

2.  After  the  order  of  puUicati<ni  in  this  case,  a  eopy  of  sommons  and  com- 

plaint was  mailed  to  defendants,  by  their  firm  name,  giving  the  initials 
only  of  their  Ghnstian  names,  which  were  known  to  tto  pkuntiff.  Seldf 

(1)  That  if  a  copy  had  been  so  directed  and  mailed  to  each  of  them, 
it  would  have  been  a  doubtful  service.    KeUam  v.  Toma,  38  Wis.,  592. 

(2)  That  the  mailing  of  one  copy  to  both  could  (^)erate  at  best,  as  ser- 
vice on  one  only,  not  affecting  tne  other;  and  the  uncertainty  which,  if 
either,  might  receive  the  copy  so  mailed,  makes  it  prima  facte  void  as  to 
both.  Ibid. 

3.  A  subsequent  personal  service  <m  one  of  the  defendants,  without  this  state, 

with  no  attempt  to  serve  the  other,  was  not  a  sufScieni  compliance  with 
the  statute.  Ibid. 

4.  Judgment  as  upon  default  having  been  rendered  against  tiie  defendants 

after  the  attempts  at  service  above  descabed,  tii^  weie  entilied  to  have 
it  opened,  for  the  irregularity.  Ihid, 

(D.)  Of  Circuit  Judge  at  Chambers, 

See  Arrbst,  1.    CoNSTiTunoKAL  Law,  1, 2, 

(E.)  Of  Justices*  Courts. 

See  Appeal  (C),  16, 17.    Railboadb,  1. 

Justices'  Courts. 

See  Appeal  (C),  16, 17.    Railroads,  1. 

Laches. 

See  EquiTY,  8.    Judgment  (E.),  1, 2. 

Land  Contract. 

See  EqiHTT,  2-6.   Vendor  and  Purchaser. 

Landlord  and  Tenant. 
See  Mines,  etc 

LIBEL. 

1.  In  an  action  for  libel,  where  it  is  uncertain  what  weeds  chaiged  mean, 

and  to  whom  they  refer,  the  complaint  should  contain  averments  show- 
ing iheir  meaning  and  tiieir  reference  to  the  phiintiff.  CmyetoLv.AU 
lenetal,  481 

2.  Words  which  have  a  direct  tendem^  to  imure  a  person  in  reputation,  to 

degrade  and  disffiace  him  in  woSty,  and  to  brmg  him  infcopaUic  con- 
tempt and  rididue,  are  libelous.  Ibid. 


Digitized  by  VjOOQIC 


726  IXDEX. 


8.  Defendants,  in  a  newspaper  articlet  after  stating  the  deftdeation,  finads 
and  disappearance  of  one  H.,  said:  **  It  is  currently  romored  thai;  Mrs. 
B.  [one  of  the  plaintiffs]  has  oone  with  H.,  or  has  some  connection  with 
his  disappearance.  It  is  said  that  Mrs  B.  left  shortly  before  H.V  depart- 
ure, ostensibly  for  the  pmpose  of  yisitingr  Washington,  and  anoe  that 
time  her  tamdy  have  telegraphed  to  her  and  for  her  repeatedly,  but  can 
leceiye  no  tidings  whateyer  ol  her  whereabouts.  H.  was  known  to  have 
possession  of  considerable  of  her  money  at  the  time  he  absconded,  and 
the  &ct  of  her  leaving  and  subsequent  reticence,  coupled  witii  this,  has 
given  rumon  to  the  effect  that  they  had  concocted  a  scheme  to  meet  at 
some  aj^pointed  time  and  place,  and  have  gone  together.  For  tiie  lady's 
sake  it  is  but  proper  to  give  but  little  creaence  to  such  a  suspicion,  until 
farther  developments  shall  prove  it  well  founded.**    Held,  libeloQs.  Ibid, 

LIEN. 
(A.)  Upon  Land, 
I.  Cf  Vendor. 

See  EquTTT,  4. 
n.  For  Improvements. 

See  Bbttbbmbnt  Act. 

(B.)  Upon  Personalty. 

I.  On  Goods  sold  by  Qener^U  Oumsr, 

See  Sales  (A.),  1, 2. 
U.  Of  Laborer  upon  Logs. 

1.  The  statutes  of  I860, 1862  and  1869,  rekUing  to  liens  npoa  logs  ffx  labor  or 
services  conneoted  therewith,  are  valid;  and  where  the  labM^  is  not  em- 
ployed by  the  general  owner  of  the  logs,  or  of  the  land  <m  which  they  are 
cut,  but  bv  a  contractor  under  him,  proceedings  to  enforce  the  lien  are 
not  invalid  because  such  general  owner  is  not  made  a  party.  Mtmger  v. 
Lenroot,  82  Wis.,  541,  acfiiered  to.     Winshw  et  al.  v.  Urquhart,       260 

2.  A  judgment  for  the  plaintifT  in  such  an  action  does  not  estop  the  general 
owner  of  the  k)^  from  denying  the  right  of  such  plaintiff  to  a  lien  upon 
them,  in  replevm  by  such  owner  against  the  purchaser  under  the  judff- 
ment'  Ibtd. 

8.  In  replevin  for  logs,  where  defendant  daims  under  a  judgment  of  a  justice's 
court  to  enforce  an  alleged  lien  on  the  logs,  which  is  regular  on  its  face, 
such  judgment  must  be  held  valid,  tmless  the  contrary  affirmatively  ap- 
pears; and  all  reasonable  presumj^ODS  consistent  with  the  record  mJl  be 
made,  to  sustain  it.  Ibid. 

4.  The  statute  (Tay.  Stats.,  1768,  §  25)  gives  to  any  person  "that  shall  fur- 

nish any  supphes,  or  that  may  do  or  perform  any  labor  or  services  in  cut- 
ting, falling,  hauling,  driving,  running,  rafting,  booming,  cribbing,  or 
kminff  any  logs  or  tunber,**  a  lien  on  them  **  for  the  amount  due  for  such 
supfkhes^  labor  or  services.**  HMy  that  these  terms  include  an  amount 
due  under  oontraot  for  cooking  food  for  the  men  engaged  in  driving  the 
logs.  Ibid. 

5.  The  efffidwrit  for  an  attachment  in  this  case,  alter  stating  the  sum  due 

plabtiff  from  defendant  above  all  legal  setoffs,  adds,  **  that  said  indebt- 
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edness  is  due  £or  labor  and  services  performed  by  plaintiff  for  the  defend- 
ant in  and  about  cooking  for  men  oriving  pine  logs/'  etc.,  and  does  not 
otherwise  show  that  it  was  *'due  upon  contract,  express  or  implied.** 
HM,  sufficient  under  Tay.  State.,  176&-70,  §§  28,  33.  Blackwood  v. 
Jones,  27  Wis.,  498,  distinguished.  Ihid. 

6.  The  affidavit  for  the  attachment  (under  the  act  of  1862,  as  amended)  showing 
that  the  petition  for  a  lien  upon  the  logs  in  dispute  was  duly  j^V^ri  in  the 
<^oe  of  Uie  derk  of  the  circuit  court  of  the  proper  county  (viz.,  that  in 
which  the  services  were  rendered,  and  in  whioi  me  logs  remained  until 
seized  on  the  attachment),  it  is  not  necessary  to  state  that  it  was  recorded 
in  the  office  of  the  lumber  inspector  for  the  proper  district;  and  it  seems 
that  such  recording  is  not  essential  to  the  validity  of  the  lieu.  Ibid, 

Life  Inbxtbaitce. 

See  Insxtiuicce  (C). 

LIMITATION  OF  ACTIONS 

See  Adyebse  Possesbiok.    Diyobcb,  16, 17.    Tax  Cebtificatbs,  2, 3. 

1.  The  ''  disabiliiy  **  which  prevented  the  statute  of  limitations  upon  actions 

for  the  recovery  of  real  property  from  running  in  cases  of  infancy,  insan- 
ity, imprisonment  and  coverture,  by  the  law  of  this  state  found  as  sec. 
13,  ch.  138,  R.  S.  (but  now  rei>^ed  by  ch.  44,  Laws  of  1872),  did  not 
necessarily  mean  an  **  incapacity  to  do  a  legal  act,''  but  related  also  to 
the  condition  of  a  party  subject  to  legal  "  duress,'*  or  to  the  control  and 
protection  of  other  persons;  and  such  disability  still  existed  in  the  case  of 
a  married  woman  (Defore  the  act  of  1872),  notwithstanding  the  statute 
concerning  the  *' rights  of  married  vromea ''  (Laws  of  18d0,  ch.  44;  Tay. 
Stats.,  11H5),  which  gave  to  a  wife  the  absolute  conizol  of  her  separate 
estate  the  same  as  though  she  were  nnmanned,  and  notwithstanding  sec. 
15,  ch.  122,  R.  S.,  which  permitted  her  to  sue  alone  in  respect  to  such 
estate.     Wiesner  v,  Zaun,  188 

2.  If  plaintiff  had  been  an  unmarried  woman  at  the  time  of  the  death  of  ten- 

ant by  the  curtesy,  in  1857.  she  being  then  of  age,  and  the  defendant  or 
his  grantor  being  in  actual  adveise  possession  of  the  whole  land  under 
the  deed  of  such  tenant,  her  rights  would  have  been  baned  by  the  stat- 
ute in  1867.  But  she  being  then  and  ever  since  a  married  woman,  the 
statute  did  not  commence  to  run  against  her  until  ch.  44,  Laws  of  1872, 
took  effect.  Ibid, 

8.  Where  a  claim  against  a  county,  barred  by  the  statute  ci  limitations,  was 
rejected  by  the  supervisors  without  any  statement  of  the  grounds  of  re- 
jection, there  was  no  abuse  of  discretion  in  permitting  the  superviBors  to 
file  an  answer  setting  up  the  statute,  on  an  appeal  to  the  circuit  court 
from  their  decision.    Baker  v.  Super's  of  Columbia  O.,  444 

4.  In  case  of  an  adverse  possession  of  land,  when  the  statute  of  limitations  be- 
gins to  run  against  the  ancestor,  it  will  continue  to  mn  against  the  heir, 
althoufi^  he  is  under  the  disability  of  in&uuy  when  the  nght  aocnies  to 
him.    R.  S.,  ch.  138,  sec.  13.    Swearingen  v.  Boberttoth  462 

LiquiDATBD  Dakagbs  OB  PENAi;rT? 
See  Bond,  1. 
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LIS  PENDENS. 

1.  In  case  of  a  suit  in  equity  to  have  certain  conyeyanoes  held  for  mortga^ 

only,  and  certain  omers  held  void,  notice  of  Us  pendens  was  filed,  stating 
the  parties  and  the  nature  of  the  suit,  enmnerating  the  several  conv^- 
ances  invdved,  and  describing  the  land  conveyed  by  eadi  convmnoe. 
Held,  that  if  the  notice  had  stuped  there,  it  woold  have  been  a  sufficient 
compliance  with  the  statute  (R.  S.,  ch.  134,  sec.  7).    Watson  r.  WUcox, 

2.  The  notice,  however,  adds  a  ccmdusion,  stating  that  *'  the  following  real 

estate  is  intended  to  be  affected  **  by  the  action,  and  thereupon  gives  a 
wrong  description,  substituting,  hj  a  clerical  error,  the  word  north  for 
south,  and  so  describes  lands  not  included  in  said  conveyances,  ffeld, 
that  this  needless  and  false  conclusion  does  not  vitiate  the  notice.  Sprug- 
gon  V.  McGreer,  14  Wis.,  439,  distinguished.  Ibtd. 

Mabbibd  Womak. 

See  LnoTATiON  of  Actions,  1, 2. 

Mabshaluko  of  Secubitibs. 

See  FoRBCLoeuaE  of  Mobtgagb,  4. 


MINES— MINING  LEASES. 

1.  A  mining  lease  of  an  exclusive  lififat  to  mine  upon  the  "  Watkinsxange  or 

woda  on  the  l^sor's  land,  hdd  to  convear  a  right  not  onlv  to  mine  <m 
the  said  range  as  far  as  it  had  been  actually  opened  and  woi^ied,  but  also 
to  follow  it  to  the  limits  of  said  land.   Sobey  et  al.  v.  Thomas  et  al,  317 

2.  Such  lease,  however,  did  not  convey  the  exckudve  xiArht  to  work  a  vein  on 

another  portion  al  said  tract,  between  which  and  i£e  former  no  connec- 
tion ezista  tcithin  the  said  tract,  altiunifi^,  sioce  the  lease,  a  connection 
between  them  has  been  traced,  by  a  circuitous  course,  through  adjoining 
land  of  another  person :  and  tins  conclusion  is  not  affected  by  Uie  fa^ 
that  the  ores  in  the  "  Watkins  range ''  are  in  a  horizontal  seam.      Ibid, 

8.  Ilie  statutes  governing  the  rishts  of  miners  (ch.  260  of  1860,  and  ch.  117 
ci  1872)  SipvAj  only  where  tiiere  is  no  contract  fixing  the  rights  of  the 
parties:  ana  sec.  3  of  the  earlier  act  (as  amended  by  sec  2  of  the  later) 
gives  the  lessees  in  this  case  no  right  not  included  iniheir  lease  as  here 
ooBstraed.  Ibid, 

Misjoinder. 

See  iNjuNonoN,  2  (2). 

MOBTOAGB. 

See  FOBECLOSUBB  OF  MOBTGAOX.  JUDOHENT  (E.)f  h  !•  SXTBBOGATBDK. 

Navigable  Rivers. 
See  Highways,  1. 
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NEGLIGENCE. 
See  Bills  asd  Notes,  6. 

1.  The  general  rule  is,  that  a  party  cannot  recover  for  an  mixxry  of  which  his 

own  negligence  was  in  whole  or  in  part  the  proximate  cause.  Whe^er 
McCaU  V,  Chamberlain,  13  Wis.,  637,  creates  an  exception  to  this  rule, 
and  whether  the  doctrine  of  that  case  would  be  followed  by  this  court  in 
a  similar  case,  are  questions  not  here  d^»rmined.    Pitzner  v,  Shinnick, 

129 

2.  Under  sec  32,  ch.  119,  Laws  of  1872,  which  declares  that  any  person  who 

shall  open  bars  or  gates  on  a  raiboad  form  crossing,  and  not  immediately 
dose  the  same,  shall  be  liable  to  the  party  ii^juiid  for  all  damages  re- 
sulting from  such  act,  one  whose  catUe  nave  escaped  upon  a  railroad 
through  such  open  bars  or  gate,  and  have  there  been  kiUed  by  a  train, 
cannot  recover  from  the  person  W  whose  &ult  such  bars  or  gate  were 
left  open,  if  he  had  neoligently  suffered  the  cattle  to  eooape  from  his  own 
premises  to  the  &im  (^another,  on  which  such  railroad  crossing  is  situate. 

Ibid. 

3.  Questions  of  negligence  are  for  the  jury,  nnkw  the  proof  is  conclusive;  and 

upon  the  evidence  in  this  case  it  was  error  to  nonsuit  the  plaintifiT  on  the 
ground  that  he  was  guilty  of  contributory  negligence.  Ibid. 

NEW  TRIAL. 

1.  On  reversing  a  judgment  in  replevin  for  the  i^jaintifr,  the  value  of  the 

property  not  having  been  determined  on  the  trialt  and  not  being  asoer- 
teumible  irom  the  record  here,  the  cause  is  remanded  for  a  new  trial. 
Winahw  et  al.  v.  Urquhart,  260 

2.  Hie  record  not  showing  the  amount  for  which  defendant  is  liable,  this 

court,  on  reversing  a  jndffment  in  his  favor,  rendered  on  a  trial  without 
a  jury,  remands  tne  case  for  a  new  trial.    8ialUv.(yMiMeifeiaUy     328 

3.  The  question  in  this  case  havinfi[  arisen  entirely  on  the  findings  of  the  trial 

court,  and  the  evidence  not  bemg  before  this  court,  the  judgment  for  the 
plaintifT  is  reversed,  and  the  cause  remanded  with  a  suggestion  that  the 
circuit  court  grant  a  new  trial,  if  satisfied  that  justice  wrald  thereby  be 
promoted,  but  that  otherwise  it  dismiss  the  complaint  Pike  v.  Vaughn 
etal,  499 

4.  In  reversing  so  much  of  the  judgment  herein  as  declares  the  judgment 

sued  upon  to  be  satisfied  to  the  extent  of  the  94,100  naid  by  F.  on  his 
said  contract,  and  ei^oins  plaintifii3  from,  seeking  to  ooUect  tmit  amount, 
this  court  directs  the  trial  court  to  permit  an  amendment  of  the  answer 
by  inserting  therein  an  equitable  counterclaim  founded  on  the  contract 
between  F.  and  plaintiffs,  and  the  subsequent  pa:pnenti  thereon,  and 
upon  such  amendment,  made  within  a  reasonable  tmie,  to  award  a  new 
tnal;  otherwise,  to  render  judgment  for  plaintiffs  for  the  amount  of  the 
judgment  in  suit,  less  $6,500.    StoweU  et  al.  v.  EMred^  614 

NoN  Judex. 

See  Constitutional  Law,  9-18. 
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Nonsuit. 

See  Appeal  (C.)}  12.    Insurance  (A.),  1.    NBOuaENCE,  3. 

Notice. 

1.  Of  Pendenctf  of  Action. 

See  Lis  Pendens. 

2.  Cf  Incumbrances. 

See  Sales  (A.),  1. 

8.  Cf  Option,  m  d^auU. 

See  Bond,  2.    Ck)NTBACTs,  12  (1). 

OFFICER. 

See  Attorneys- at-Law,  6, 7.  CJonstitutional  Law,  8-5.  Town  Treas- 
urer. 

1.  The  receiptor  of  property  seised  on  prooess  is  not  liable  to  the  officer  for 

nottdeliveiy  of  me  property  to  him  on  demand,  miless  ^e  officer  is  liable 
to  some  one  for  his  failure  to  hold  or  sell  the  property  onhis  rmwess:  and 
this  doctrine  is  applicable  where  such  proper^  belongs  to  tne  receiptor. 
Ferrif  v.  Williams^  309 

2.  Under  circumstances  which  estop  the  receiptor  to  deny  his  liability  to  the 

officer  for  the  property  covered  by  the  receipt,  the  officer  is  liable  to  ac- 
count to  the  creditor  for  such  property.  Ibid. 

8.  If  the  receiptor  conceals  from  the  officer  his  ownership  and  suffers  the 
ffoods  to  be  seized  as  property  of  the  defendant  (thus  preventing,  per- 
haps, a  levy  upon  other  property),  he  is  estopped  from  claiming  the 
goods  as  his  own  when  sued  on  the  receipt;  but  where  the  receipt  does 
not  admit  that  the  defendant  in  the  process  is  owner  of  the  goods,  and 
tbe  receij^tor  at  the  time  asserts  ownership  in  himself,  he  is  n<^  estopped 
from  settog  up  such  ownership  as  a  bar  to  an  action  upon  the  receipt. 

Ibtd. 

Officer  de  Facto. 

See  (Institutional  Law,  12.    Corporations  (A.),  1. 

Partition; 

See  Partnership,  4. 

Parties  Defendant. 

See  Foreclosure  of  Mortgage,  2, 8. 


PARTNERSHIP. 

See  Exemption,  1-^. 

1.  As  a  general  rule,  so  far  as  the  partners  and  creditors  of  a  firm  aie  con* 
cemed,  real  estate  of  the  partnerslnp  is  in  equity  deemed  mere  person- 
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aliy;  and  in  case  of  a  disaolatkm,  it  is  often  decreed  to  be  sold,  as  a 
I>ioper  method  of  ascertaining  its  Talue  and  making  an  equal  distriba- 
tion  of  the  partnership  effects.    Fierce  et  a/,  v.  Covert,  imp.,  252 

2.  But  where  partners  have  taken  title  to  real  estate  as  tenants  in  common, 
and  all  debts  due  to  third  persons  and  between  themselves  have  been  dis- 
charged, and  an  equal  dismbution  of  the  assets  can  be  made  without  a 
sale  of  the  real  estate,  such  a  sale  need  not  be  ordered  on  a  dissolution, 
unless  it  appears  that  such  an  order  would  be  most  beneficial  to  the  part- 
ners. Ibid. 

8.  In  this  action  for  the  dissolution  of  a  partnership,  it  appeared  that  the  as- 
sets in  money,  notes  and  accounts  were  mudi  more  uum  sufficient  to  pay 
all  debts,  and  that  title  to  real  estate  ci  the  firm  had  been  taken  by  the 
partners  in  their  individual  names  as  tenants  in  common;  that  one  of  the 
partners  was  dead,  and  his  personal  representatives,  heirs  and  widow  are 
made  parties  to  the  action;  and  that  another  of  the  partners  had  con- 
veyed nis  undivided  third  of  the  real  property,  to  one  U.  C,  not  a  mem- 
ber of  the  firm,  who  is  made  d^enidant.  The  complaint  alleges  that  the 
real  estate  cannot  be  divided  without  great  pr^'udioe  to  the  owners,  but 
there  is  no  pretense  that  a  sale  is  neceaNuy  for  an  equal  distribution  of 
the  assets.  Held,  that  the  court  erred  in  ordering  G.  C.  to  convey  his 
undivided  one-third  ot  the  real  property  to  the  receiver  appointed  in  the 
action.  Ibid. 

4.  An  action  for  the  diseoluticm  of  a  partnership  and  a  settiement  of  its 
a^Eurs  should  not  be  complicated  by  proceedings  therein  for  the  partition 
c^  real  property.  Pnd. 

Penalty  ob  LiquiDATED  Dahaobs? 
See  Bond,  1. 

Place  of  Trial. 

See  Change  of  Venue. 


PLEADING. 

See  Administratobs,  etc,  2,  5, 6.  Amendment  of  Pleading.  Oostb,  8. 
Counterclaim.  Divorce,  12-15,  17, 18,  21.  Ejectment,  1-3.  Li- 
bel, 1.    Limitation  of  Actions,  8.    Variance.    Waiver,  2. 

1.  Under  the  statute,  a  counterclaim  in  the  answer  is  b,  pleading  to  the  oom- 

plaint;  and  where  the  latter  discloses  want  of  jurisdiction,  or  foils  to 
state  a  cause  of  action,  a  demurrer  to  a  counterclaim  goes  back  to  the 
complaint.    Lowe  v.  Hyde,  845 

2.  A  husband  is  not  liable  for  necessaries  furnished  his  wife  without  his  con- 

sent, except  under  special  circumstanoes.    Brown  v.  Warden,  482 

8.  In  an  action  against  the  husband,  therefore,  a  oomidamt  which  merely 
alleges  that  the  plaintiff  furnished  necessaries  to  the  wife  at  her  requeett, 
and  that  their  value  "  thereupon  became  due  '*  from  defendant  to  phunt- 
iff,  without  stating  the  special  dicumstances  which  made  him  Hd^e,  is 
insufficient  on  demurrer  ore  tenue  at  the  trial.  Ibid. 
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4.  If  the  complaint  had  aTened  that  the  ffoods  were  sold  or  fntnuflhed  <o  the 
d^endant,  it  seems  that  evidence  woSd  have  been  admiwMa  imder  it  to 
show  that  the  wi£e  was  the  authorized  agent  of  her  hnsband  in  pmchas- 
ingthem.  Ibid. 


PLEDGE. 

1.  Hie  fact  that  plaintiff,  on  porchaong  defendant's  note  and  mortgage 

in  suit,  took  capital  stock  in  the  deC^dant  in  pledge  as  collateral  secur- 
ity, does  not  bind  him  to  accept  such  stock  inpayment  of  the  note,  in 
the  abseuce  of  any  agreement  to  that  e£Eect.  EMUhv.SUvwihomL.M, 
i0S.Co.,  146 

2.  The  &ct  that  plainti£^  while  hdding  such  stock  in  pled^  voted  upon  it  at 

a  stockholdeiB'  meeting,  did  not  constitate  a  canvermon  of  the  stock  by 
him;  especially  as  it  appears  that  he  was  reauested  bv  the  preadent  of 
the  company  (who  ki^ew  that  he  held  the  stock  as  coUaleral  security)  to 
be  present  at  sQch  meeting  and  vote  upon  said  stock.  Ibid. 


FBACnCE. 

(A.)  At  the  CireuU. 

8ee  AiacNDMEKT  of  Pleading.  Abrest.  ATTACHVEin*.  Bbt- 
tebmentAct.  Change  op  Vbistie.  CoNsnTunowAiiLAw,  1,2,9, 
10.  CosTB,  3.  Damages,  1,  2.  Exceptions.  Judgment  (C),  (E.). 
Jurisdiction  (C),  III.  Lien  (B.),  II,  5. 6.  Limitation  op  Actions, 
3.    Lis  Pendens.  Pabtnsbship,  4.    Yaeiancs.    Yxbdigt.  Waiy- 

SB,3. 

(B.)  In  the  Supreme  CourL 

See  Appeal  (C),  3,  5-11,  13,  14.  Costs,  1,  2.  Ditobcb,  22. 
Ejectment,  2. 

Pbbbcbiption. 

See  Adyxbse  Possession.    EyiDENCB,5. 

Prbsumptk>n. 

See  Appeal  (C),  1,'4,  12,  15.  Common  Cabsikr,  2.  Constitu- 
tional Law,  11.  Contracts,  1.  Contersk^t,  1.  iNSTBUtnoNS  to 
Jury.    Insurance  (A.),  4.    Saias  (A.),  4. 

Principal  and  Agent. 
See  Agency. 

Principal  and  Surety. 
See  Town  Trbasurbb. 

Printed  Case. 

See  Appeal  (C),  3,  7, 10, 11. 


Digitized  by  VjOOQIC 


i:XDEX.  733 


Probate  Court. 

See  Admikistrators,  etc. 

PR0CB88. 

See  Arrest.    Attachicekt.    Exemption.    Jurisdiction  (C),  ni. 


BAILB0AD6. 

1.  IJiider  sec.  10,  ch.  119  of  1872,  as  amended  by  sec  1,  ch.  246  of  1873,  the 

relation  of  a  lailioad  company  to  a  person  employed  by  its  contiactor  to 
perform  work  in  the  oonstroction  of  its  road,  is  that  of  a  guarantor  (upon 
certain  conditions  specified  in  the  statute)  ctfj^yment  for  such  work  by 
such  contractor  (Streubelv.  RaUwap  Co.,  12  Wis.,  67);  and  the  employee's 
action  against  the  company,  as  one  "gTO¥dng  out  of  contract,''  may  be 
brought  in  jugUce's  court,  lor  an  amount  not  exceeding  the  justice's 
jurisdiction.  B.  S.,  ch.  120,  sec.  5,  subd.  1.  Eedmand  v,  G.  dt  S.  W. 
R'y  Co.,  426 

2.  The  term  '*  contractor,"  in  said  act,  indudes  subcontractorB  in  the  second 

degree,  as  well  as  those  who  contract  directly  with  the  company.      Ihid, 

8.  As  the  statute  peremi)tori]y  requires  the  action  to  be  brought  within  fifty 
days  after  the  labor  is  p^lormed,  it  is  immaterial  whether  at  tiie  com- 
mencement of  the  action  there  is  anything  yet  due  from  the  company  to 
its  contractor,  or  not  md. 

4.  Wheie  goods  carried  hs  a  raihoad  company  to  their  place  of  destmation 

and  there  deposited  in  its  warehouse,  are  kept  safe^  for  the  consignee 
until  he  has  had  reasonable  time  to  remove  them,  and  are  alter^^iids 
destroyed  hj  fiie,  the  company  is  not  liable  for  them  as  a  common  carrier. 
Lemke  v.  C*.,  MU.  ^  St.  P7ky  Co.,  449 

5.  In  the  absence  of  proof  to  the  contrary,  the  presumption  is  that  goods  are 

ready  for  deliyery  to  a  consLgfnee  at  any  time  afto:  they  are  received  at 
the  carrier's  depot  at  their  place  c^  destmation.  Ihid, 

6.  The  question  whether  the  consignee  had  a  reasonable  time  to  remove  his 

ffooos  should  be  submitted  to  the  jwry,  under  raoper  instiuctions,  when 
there  is  a  conflict  of  evidence  in  respect  to  msu^nal  facts  bearing  upon 
it,  or  when  the  facts  are  doubtful  or  complicated  and  the  court  cannot 
aatis&ctodlv  determine  their  weight  or  importance.  But  when  the  facts 
are  few  and  simple,  and  ace  ooncunsively  established  1^  a  special  finding 
or  by  the  undisi^ted  evidence^  the  qu^on  of  a  reasonable  time  is  for 
the  court.  Ibid. 

7.  Plaintiff's  goods,  shipped  hy  defendant's  road  to  Watertown,  were  re- 

ceived at  the  Watertown  depot  at  5:30  P.  M.,  of  Saturday,  and  vrere 
destroyed  by  fire  in  said  de^  about  noon  of  the  following  Tuesday. 
Held,  that  plaintiff  had  a  reasonable  time  to  remove  the  gooas,  and  de- 
fendant was  not  liable  as  a  canier.  Ihid. 

8.  The  fact  that  the  consignee  was  absent  from  Watertown  during  most  of 

the  period  between  the  arrival  and  destruction  ci  the  goods,  could  not 
extend  the  time  during  which  defendant  held  them  as  a  common  carrier. 

Ihid. 
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RAILROAD  CROSSINGS. 

y 

Under  sec  32,  di.  119,  Laws  ci  1872,  which  declares  that,  aay  person  who 
shall  open  bars  or  gates  on  a  railroad  farm  crossing,  and  not  immediately 
close  the  same,  shall  be  liable  to  the  party  ii^juiid  for  all  damages  re- 
salting  from  such  act,  one  whose  oatde  have  escaped  unon  a  railroad 
through  such  open  bars  or  gate,  and  have  there  been  killed  by  a  tram, 
cannot  recover  from  the  person  W  whose  faxlt  such  baars  or  gate  were 
left  open,  if  he  had  negligently  sufl^red  the  cattle  to  escape  from  his  own 
premises  to  the  farm  of  another,  on  which  such  railroad  croifilng  is  sitaate. 
tUzner  v.  Shinnkkf  129 


RECEIPT. 

Upon  a  settlement  between  the  parties,  in  1849,  plaintiif  gave  defendant 
his  promissory  note,  in  the  usual  form,  for  $68i2.07,  and  took  defendant's 
receipt,  as  foUows:  "Received  of  Peter  Yates,  on  settlement,  one  dollar 
in  full  of  all  demands  except  a  note  of  even  oate  of  $682.07  and  the  rat 
trap/'  Plaintiff  claims  that  the  note  represents  advances  made  by  de- 
fendant on  account  of  a  certain  engine,  here  called  the  **rat  tru>; ''  that 
the  agreement  was,  that  payment  should  be  made  only  out  of  the  profits 
theroOT;  and  that  there  were  no  profits.  Defendant  cuums  that  the  note 
was  ffiven  unconditionally  for  the  balance  due  him  on  the  settlement. 
Held,  that  the  note  is  in  terms  an  unconditional  i^romise  to  pay;  and 
the  legal  effect  of  the  receipt  is  the  same  as  thou^  it  had  specmd  that 
the  note  was  given  defend^t  in  full  settlement  <3  all  the  business  trans- 
actions of  the  parties,  except  those  growing  out  of  the  engine  adven- 
ture.   Yates  V.  Shepardson,  173 


RECEIPTOR. 

1.  The  receiptor  of  property  seized  on  process  is  not  liable  to  the  officer  for 

nondelivery  of  the  i»roperty  to  him  on  demand,  unless  the  oflicer  is  liable 
to  some  one  for  his  feilure  to  hold  or  sell  the  property  on  his  pitx^ss;  and 
this  doctrine  is  applicable  where  such  property  belongs  to  the  receiptor. 
Perry  v.  WiUiams,  339 

2.  Under  circumstances  whidi  estop  the  receiptor  to  deny  his  liabili^  to  the 

officer  for  the  property  covered  by  the  receipt,  the  officer  is  liable  to  ac- 
count to  ihe  creditor  for  such  property.  Ihid. 

3.  If  the  receiptor  conceals  from  the  officer  his  ownership  and  suffers  the 

ffoods  to  he  seized  as  property  of  the  defendant  (thus  preventing,  per- 
haps, a  levy  upon  other  propertv),  he  is  estopped  from  claiming  the 
goods  as  his  own  when  sued  on  the  receipt;  but  where  the  tecdpt  does 
not  admit  that  the  defendant  in  the  process  is  owner  of  the  goooa,  and 
the  recebtor  at  the  time  asserts  ownmhip  in  himself,  he  is  not  estopped 
from  setong  up  such  ownership  as  a  bar  to  an  action  upon  the  receipt. 

Ibtd, 
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RECORDS  OF  MUNICIPAL  CORPORATIONS. 
\ 

1.  In  passing  judicially  upon  official  recordg,  where  auihixiiy  wpean  or  is 

imnlied  by  law,  they  will  be  oonstaned  aocoiding  to  their  intent,  and  it 
will  be  aseumed  that  the  proceedings  were  rightly  had,  in  the  absence  of 
all  suggestion  in  the  record  to  the  ooirtrazy.  State  «r  rel.  Paaef  v.  Supers 
Crawford  Co,,  596 

2.  Where  a  board  of  supervisors  resolved  that  an  order  be  entered  on  its 

journal  purporting  that  the  boajrd  ordered  and  determmed  "  as  follows:** 
Held,  that  the  bcxird,  ipso  facto,  ordered  and  determined  what  followed. 

Ibid, 

3.  The  record  of  the  proceedings  of  sudi  a  board  contains  this  entry,  as  of  a 

specified  da^:  '*  Board  met  pursuant  to  ^oumment  Roll  called  by 
derk.  Members  all  present;  and  then  states  that  a  certain  resdution 
was  offered  by  a  person  named,  and  was  passed,  **  all  members  Toting  in 
the  afiBrmatiye  but  one.**  Held,  that  this  record  imports  that  the  vote 
was  by  a  full  board,  all  the  members  except  one  voting  for  the  resolution; 
and  the  court  cannot  intend  feicts  inconsistent  with  it  for  the  purpose  of 
malriTig  it  bad.  Ibid, 

Reference. 

See  ExcEPTiGSB,  2. 


REHEARING. 
See  Judgment  (E.),  II. 

1.  Under  sec.  7,  ch.  264  of  1860,  this  court  loses  jurisdiction  of  appeals  in 

thirty  days  after  judgment  on  them  here,  unless  the  juiisdidaon  is  re- 
tained by  order  of  the  court  for  the  purpose  of  a  motion  for  rehearing, 
made  within  that  time  (Pringle  «.  Dunn,  ante,  p.  435J|:  and  this  applies 
where  the  judgment  here  is  one  diOTniflsing  the  appeal  for  nonoompnanoe 
with  the  rules.    Piene  0.  Kelly,  imp,,  568 

2.  Where  a  motion  for  a  rehearing  is  made  after  this  court  has  lost  jurisdic- 

tion of  the  action,  it  cannot  entertain  the  motion,  nor  deny  it  with  costs; 
and  in  such  a  case  it  denies  the  motion  without  costs.  IHd, 

**  Relations." 
See  Wills,  1. 


REMI'ITITUR. 

Under  di.  264  of  I860— which  requires  the  deik  of  this  court  to  temit  ^>- 
peal  papers  to  the  court  below  within  thirty  days  after  jtKtonent  hoe  on 
the  apF^,  unless  this  court  directs  them  to  be  retained  for  the  poipoee 
of  a  motion  for  a  rehearine,  — jurisdiction  here  of  an  amwal  ceases  wnen 
the  papers  are  so  remitted;  and  it  ceases  at  the  end  ot  the  thirty  days, 
^  even  when  the  record  is  not  actually  remitted,  unless  it  is  retained  here 
by  order  of  ike  court  under  the  statute.    Prinyle  v,  Dunn  et  at.,         435 
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REPLEVIN. 
See  ComrEBSiOK,  4.    Lien  (B.)»  II,  2,  3.    New  fBua^  1. 

1.  In  replerin  for  lo^  where  it  appears  that  they  were  cat  for  defendant, 

without  aothoniy,  on  land  of  another  person;  that  they  afterwards 
passed  into  defendant's  possession;  that  the  owner  of  the  Land  sold  and 
conveyed  them  to  the  plaintifiEs,  who  duly  demanded  them  of  the  de- 
fendant; and  that  the  latter  refused  to  dehver  them  on  such  demand,  or 
to  pay  fw  them,  the  court  may  direct  a  YCfdict  for  the  phiintifi.  BrewS' 
teretal.v.  Carmkhael^  456 

2.  Proof  of  the  value  of  the  stumpage  may  be  rq'ected,  and  the  rule  of  dam- 

ages presoibed  by  ch.  263,  Laws  of  1873,  m[)lied,  even  where  the  logs 
were  cut  before  that  statute  was  enacted,  and  also  before  thededakm  of 
8ingU  v.  Schneider,  30  Wis.,  570,  which  led  to  it  Ibid. 

8.  In  replevin,  where  the  property  has  been  seized  by  the  sheriff  and  then 
returned  to  defendant,  uinler  the  statute,  i^aintmL  on  ^pioof  of  the  un- 
lawful taking  and  detention  of  the  property  described  m  the  complaint, 
and  of  its  value,  may  take  judgment  for  such  value  with  damages  for 
the  detention,  without  showmg  the  identity  of  the  property  8eizedl)y  tiie 
sheriff  with  that  taken  by  the  defendant  Ibid, 

4.  In  such  cases,  the  action  is  regarded  as  a  concQnent  temecty  with  trover, 
and  to  be  governed  by  the  same  rules.  Ibid. 


BES  ADJUDICATA. 

See  Chakob  of  YsinTB,  3. 

On  a  former  appeal  from  the  order  of  the  circuit  court  setting  aside  the 
referee*s  report,  upon  plaintiff  *8  exceptions  thereto,  and  ordennff  another 
reference,  this  court  reversed  the  (wcTer,  on  the  ground  that  "the  circuit 
court  should  have  reviewed  the  report,  and  the  questions  of  law  and 
fact  arising  upon  the  exceptions,**  and  that  it  had  not  done  so;  and  the 
cause  was  remanded  ''for  the  action  of  that  court  upon  the  report  and 
exceptions.**  HM,  thatthe  questions  raised  by  such  exceptions  are  not 
res  adjudkaUB  by  virtue  of  siich  former  decision.    YaUa  v.  Shepardwm, 

173 


RESIDENCE. 

1.  Sec.  12,  ch.  Ill,  R.  S..  rests  jurisdiction  of  actions  for  divorce  in  this  state 

upon  the  residence  d  the  pUUfUiff  alone,  and  reauires  the  jdaintiff  to  have 
resided  here  one  year  immediately  preceding  the  suit  except  when  the 
suit  is  for  adulteiy  committed  while  the  phuntiff  is  a  resident  here,  and 
when  the  marriage  is  solemnized  here  and  plaintiff  continaes  to  reside 
here  until  suit  brought    Dutcher  v,  Dutcher^  651 

2.  The  legislature,  in  enacting  this  statute,  was  legislating^  frar  the  dtisens  of 

this  nate,  and  not  for  others;  and  the  residence  required  by  it  must  in 
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each  case  be  actual  and  hana  fide,  animo  manendi;  such  a  leadenoe  as, 
OQntinuing  for  a  year,  would  make  a  man  a  qualified  elector  of  the  state. 

Ibid. 

3.  The  role  that  the  domidl  of  the  wife  follows  that  of  the  husband,  is  inap- 

plicable, at  least  under  our  statute,  to  a  case  of  divorce,  where  the  parties 
ore  actually  living  in  different  jurisdictions;  and  the  fact  that  the  hus- 
band's domicil  has  been  in  this  state  for  many  years  will  not  enable  the 
wife  to  sue  for  a  divorce  here,  if  she  has  continued  to  live  in  another  state. 

Ibid. 

4.  In  such  an  action  the  plaintiff  *b  want  of  residence  under  the  statute  is  a  per* 

sontU  disability,  wmch  may  be  cured,  and  is  matter  in  abatement  and  not 
in  bar  of  the  action.  Ibid, 

Rbvebsal  ov  Judombkt. 
See  Judgment  (F.) 

Revocation  of  Obder  fob  Work  or  Qoodb. 
See  Contracts,  1. 


RULES  OF  SUPREME  CX)URT. 

The  rules  requiiinff  the  brief  on  each  side  to  contain  a  succinct  statement  of 
so  much  of  the  record  as  is  essential  toan  understanding  of  the  questions 
discussed,  and  the  printed  case  to  present  an  abstract  of  the  material 
matters,  will  be  enforced  by  a  peremptory  dismissal  of  the  appeal  or 
writ  of  error  where  there  is  a  mauled  fadure  to  comply  with  them.  Heath 
V.  Silverthom  L,  M.  d?  S.  Co.,  146 


SALES. 


(A.)  Of  Feraandl  Property. 
See  Warranty. 


1.  One  who  pnrdiases  personal  properly  in  good  faith,  for  yalne,  of  the  gen- 
eral owner  in  i^ossession,  witiumt  notice,  actual  or  oonstiuctive,  that  it  is 
incumbered,  will  hold  it  discharged  of  any  prior  incumbrance.  Andrews. 
Ex'triXf  V.  Jenkins  et  al.,  47o 

3.  K.  agreed  in  writing  to  sell  A.  all  the  pine  timber  on  a  certain  tract  of 
land  for  a  specifiea  price.  The  next  day,  A.  and  G.  entered  into  a  writ- 
ten contract-  in  respect  to  the  same  timber,  which  stated  that  G.  proposed 
to  go  upon  said  tract  and  cut,  drive  and  deliver  at  a  certain  boom  all 
merchantable  pine  timber  tho^eon:  that  for  so  doing  G.  should  have 
yrhsJt  the  logs  would  bring  over  and  above  the  cost  at  the  i^aee  of  sale; 
and  that,  to  keep  the  business  through  the  winter,  A.  would  achrance 
money  to  carry  it  on,  and  all  things  provided  or  purchased  with  A.*s 
money  should  be  his  property  until  all  debts  and  liens  were  paid.  Held, 
that  under  such  contract  A.  nad  only  a  special  interest  in  or  lien  upon 
the  logs  for  the  amount  of  his  advances,  and  G.  was  the  general  owner. 

Ibid, 
Vol.  XXXIX.  — 47 
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8.  In  general,  where  the  yendor  in  a  oonizact  for  the  sale  and  deHveiY  of 
logs  is  bound  to  ascertain  the  quantity  by  haying  the  logs  scaled,  title 
does  not  pass  to  the  vendee  m^  all  the  logs  are  deliT^:ed  and  duly 
measured;  but  the  parties  may  enter  into  a  valid  agreement  that  tiie 
•  title  shall  pass  as  fsuA  as  the  logs  are  deposited  in  the  place  a«:teed  upon 
for  delivery;  and  in  that  case  mey  will  be  at  the  vendee's  risk  from  the 
time  of  such  deposit,  even  though  the  vendor  may  still  be  bound  to  have 
them  scaled.    Pike  v.  Vaughn  et  ah,  499 

4.  Plaintiff  agreed  to  purchase  all  the  logs  which  one  M.  oould  deliver  in  a 

certain  logging  season,  and  M.  got  out  logs  and  plaoed  them  at  or  near 
the  point  A  delivery,  which  was  upon  his  own  land.  Tlxe  oonizact  was 
silent  as  to  where,  when  and  by  whom  tiie  logs  should  be  scaled,  and  it 
does  not  appear  that  they  were  ever  measured  in  fact.  Plaintiff  ad- 
vanced to  M.,  under  the  contract,  goods  and  supplies  to  a  considerable 
amount,  prior  to  March  12th,  which  was  the  end  of  the  logging  season; 
and  afteneards  paid  him  consideral:^  sums  on  account  of  the  logs  inior 
to  the  8th  of  August.  Before  that  day,  the  logs  still  being  at  the  same 
t^aoe,  M.  sold  and  delivered  a  porti(m  of  them  to  Y.,  who  on  that  daj 
took  a  Dart  of  them  into  his  possession,  and  earned  them  away  as  his 
own.  In  an  action  asainst  M.  and  V.  for  a  conversion  of  tiie  logs  so 
oarried  away:  HM^  wat  the  parties  to  the  contract  must  be  presumed 
to  have  intended  that  the  logs  should  be  examined  by  the  purchaser^  or 
at  least  that  the  quantity  8hould*be  ascertained,  before  delivery  to  plaint- 
iff, and  acceptance  by  Imn;  and  that  there  was  no  complete  sale  to  the 
plamtiff.  Ibid, 

5.  The  contract,  which  was  by  parol,  not  having  been  executed  l^  a  deliveiy 

and  acceptance  of  the  logs,  was  void  by  tl^  statute  of  frauos,  and  sub- 
sequent payments  did  not  take  it  out  of  the  operation  of  the  statute. 

Ibid, 

6.  Where  lumber  is  sold  without  importunity  for  examination  by  the  vendee, 

there  is  an  implied  warrantu  that  it  is  merchantable;  and  where  there 
was  evidence  tendinjg  to  snow  a  sale  under  such  circumstances,  it  was 
error  to  instruct  the  jury,  in  effect,  that  the  vendee  could  not  recover  for 
any  defect  in  the  equality  unless  they  should  find  that  the  vend<Mr  made 
representations  which  would  amount  to  an  eixpresa  warranty.  Merriam 
V,  Field,  578 

7.  Such  error  was  not  cured  l^  the  fact  that  there  was  also  evidence  tending 

to  show  that  the  vendee  took  with  full  knowledge  of  the  quality;  it  not 
appearinff  whether  the  jiuy  found  against  him  on  that  ground,  or  cm  the 
ground  that  there  was  no  express  warranty.  Ihid, 

8.  Where,  at  the  time  of  the  vendor's  offering  to  deliver  {nonerty  to  the 

vendee  according  to  contract,  there  are  adverse  liens  upon  the  property, 
but  the  vendor  furnishes  security  against  them  to  the  vendee's  satisfiacf- 
tion,  and  the  latter  refuses  to  accept  the  property  on  the  sole  ground  that 
it  is  of  defective  o[uality,  this  is  a  waiver  of  the  objection  founded  on  the 
existence  of  the  liens.    Kelly  v.  Berry  et  a/.,  669 

9.  A  contract  for  the  sale  of  logs  fixed  $10.50  per  M.  as  tiie  price  of  such  of 

them  as  should  average  250  feet  each,  and  provided  that  a  limited  quan- 
tity of  smaller  logs  inight  be  delivered  on  the  contract,  the  same  to  be 
appraised  by  a  certain  person,  '*  the  value  to  be  based  on  the  value  ci  the 
$10.50  logs."  Held^  that  this  did  not  require  an  inspection  of  the 
smaller  logs  by  the  person  named,  to  determine  their  value  with  refer- 
ence to  their  quality;  but  he  was  to  determine  the  value  of  the  meixhant' 
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<^le  \op  of  the  smaller  cdzeSf  on  the  basis  that  merchantable  logs 
averagmg  250  feet  were  worth  $10.50  (the  contract  implying  that  all  the 
logs  were  to  be  merchantable);  and  he  might  ascertain  such  ozeB/rom 
the  scale  bills.  Jhid. 

(B.)  Cf  Real  PropeHy. 

See  Agbncy.    Vendob  aitd  Pubchasss. 


Sbbvicb  of  Suxhobs. 

See  JuBisDicnoK  (C.)t  III. 


SETOFF. 

Interest  not  being  allowable  on  plaintiff  *8  account  before  the  action  was 
commenced  (Marsh  v.  Eraser,  37  Wis.,  149),  such  account  cannot  be 
made  an  o£bet  as  of  an  earlier  date  against  his  obligations  to  defendant, 
which  drew  interest  by  their  terms;  bat  interest  on  the  full  amount  of 
such  obligations,  at  the  rate  mentioned  tha:«in,  must  be  computed  in  the 
first  inst^ce  to  the  commencement  of  the  action.  And  plaintiff  was  en- 
titled to  interest  at  the  statutory  rate,  between  the  conmiencement  of  tiie 
action  and  the  date  of  the  referee's  report,  on  the  balance  feund  to  have 
been  due  him  at  the  former  date.    Yates  v.  ShepardsoHf  173 


SPECIFIC  PERFORMANCE. 

Specific  perfermance  of  a  contract  of  sale  of  land  will  not  be  enforced,  un- 
less the  court  is  satisfied  that  the  daim  for  a  deed  is  fair  and  reasonable, 
and  the  contract  equal  in  all  its  parts  and  founded  on  an  adequate  con- 
sideration.   Hay  V,  Lewis  et  al.,  364 

Before  the  land-owner*s  agent  had  accepted  H.*8  offer  of  $450  for  the 
land  here  in  Question,  one  T.  had  offered  such  a^^ent  $550  for  it;  but  H. 
ol^'ecting  to  the  acceptance  of  T.*s  offer,  and  insisting  upon  his  own,  T. 
withdrew  his  offer,  and  the  agent  accepted  that  of  H.,  and  ffave  a  receipt 
fxxc  $50  then  paid,  as  a  payment  on  the  purchase  price  of  the  land.  Af- 
terwards T.  purchased  A  the  owner  diiectly  for  $000.  Held,  that  the 
court  will  not  require  the  title  to  be  conveyed  to  H.  oar  his  ajssignee.  Ibid. 


STATUTES  CITED,  etc. 


Session  Laws. 

1860. 

1847. 

Page  5,  -   .   -   -  356 

1861. 

1850. 

a.  44,   .   .    190,206 

1862. 

1850. 

**  96,  .   .   -   -  356 

1862. 

1853. 

**  127,   -   .   -   356 

1862. 

1855. 

"  50,  -   .   -  509,  511 

1862. 

1857. 

"  27,   .   -.   -   490 

1862. 

1857. 

"  40,  .   -  79,  83,  84,  85 

1863. 

1858. 

"  114,   ...   280 

1864. 

1859. 

*<  22,  sees.  26, 27,  444,448-9 
"260,   -   .   817, 326 

1866. 

1860. 

1867. 

1860, 

"  264,  -   -   -435,  441 

1868. 

1860. 

"  264,  sec.  7,  -   568,  569 

1868. 

1860. 

"  268,  "  1,   •     134 

1869. 

5, 


Ch.362,    " 
**  243,  -       - 
"    60,       -       . 
"  101,  seel, 
"  116,       -       . 
"  206,  -       - 
"248, 

"  293.  -  - 
"  167.  sec  12,  - 
P.&L.,Ch.258, 
Ch.  117,  -  - 
"  37,  sees.  2.  3. 
"  130.  "  81,8! 
"  J85,  .       . 


409,412,413 
533,535 

-  586 

-  412 
87 

-  391 
533,535 

-  281 

-  269 
147, 153 

-  243 

-  412 

-  332 
.    313 
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1869.  P.&L.,Ch.485,  -        529,532    Ch.  125,  aec.   38, 

1870.  Ch.  69,  -  .  390, 391  "  125,  "  40, 
1870.  "  79,  -  -  -  243  "  127, 
1870.  "  133,  -  -  -  512, 514  "  132,  sec  32, 
1872.  "  44,  -  189,190,209  "  134,  "  7, 
1872.  **  117,  -  -  -  317,326  "  137,  "  130, 
1872.  "  119,860.10,  -   -   426   "  138,  "   " 

1872.  "  119,    "82,       -       -129      "  138,  sees, 

1873.  "     12,       -       -         525,526      "  138,    " 
1873.    "  246,  see  1,        -       -    426      "  138,    ** 
1873.    "263,       -       -        456, 460      "  138,  sec. 
1873.    "  280,  .       .       -       -    413      "  138,    " 

1873.  "  280,  sec  1,    -         409, 412      "  138,    " 

1874.  "  194,    "  2,         .     578,  584      "  138,    " 

1874.  "323,       -       -         271,281      "  138,    " 

1875.  "  269,  .       -       -       -    282      "  141, 
Reytsed  Statutbb  of  1839. 

Page  185,  §39,         ...    205 
^  260,  §13,     -       .       .       466 
"264,         ....      60 
Rbyibkd  Statxttes  of  1849. 

Ch.   91,      -       -       -       -  60 

"    95,  ...      409,413 

"   127,  sec  12,  '       -       -         466 

"  157,  ....       60 

Reyisbd  Statutbb  of  1858. 

Ch.     5,  sec.     1,  -       -      232 

"      5,    "      l,8ubd.  1,  102 

"  5,  "  l,8ubd.2,  -  241 
"    18,  sees.  60,  61,  -         332 

"     19,    -       -       -  529,532 

"  19,  sec  120,  .  -  .  136 
"  37,  "1,  -  -  246 
"  79,  "  25,  .  .  -  136 
"    79,    "    41,         -       -  136 

"    92,    "      4,8ubd.7,  204 

"    92,    "7,         .       .  189 

"    97,    "    29,     .       .  96,99 

"    99,    "  120,        .        .  269 

"  111,  -  ...  657 
"  111,  sec.    12,       .       -  651 

"  111,    "     13,8ubd.3,      652,662 
"  111,    "     19,    .        -       -      170      **      1425, 
"  111,    "     20.        .       -  170      "      1622-8, 

"  119,    "       7,    .        .        -287      "      1624, 
"  120,    "       5,        -       .  430      "      1685, 

"  120,    "       5,  subd.  1,       -     426      "      1720, 
"  122,    "     15,        -  190,206      "      1768, 

"  128,    "      4,   -       -       309,312      "      1769, 
"  123,    "       7,        -        -  394      "      1769, 

"  123,    "       8,     391,409,411,412      "      1769-70, 
"  124,    "     10,    .       -        -      814      "      1772, 
"  125,  sees.    5, 8,    .       -  652, 661      "     1976, 


435,  438, 440,  577 

-  414, 418 

-       60 

450,458 

648,647 

187 

6,  -        187,546,547 

6,  7,  -  -  538,  548 
6. 7, 10,  -  189 
6-10,    -       -         203 

7,  subd's.  1,2,  546,547 
7,  "  1,2,8,  548 
7,  "8,4,588.548,551 
7,  subd.  4, 544,546,547 

13,  189,206,219,462,466 

-       -        -      612 

141,  sec.     4,       .        .  345 

"  141,  sees.  80-83,       600,  609,  611 

"  141,    "     80,81,82,     -  612 

"  141,  sec   81,  -        -     611 

"  141,."     88,       .    601,612,613 

"  145,    "       1,    -        .        -      498 

"  164,  sees.  89,  40,  .        -         246 

"  188,  sec   23,    .       -        -     207 

"  191,    "       1,       .        .  409, 413 

Page  1055  (Ai^Dendix),    -        -     418 

Taylob's  Statutes. 
Page  861, 
"  362, 
"  363. 
370, 
"  513, 
"       757, 


1051, 

1170, 

1195, 

1342, 

1848-4, 

1844-5, 


67,68, 

474 

71, 

-  474 

76, 

468,  475 

113,  - 

-  473 

156, 

135 

19  - 

.   269 

12 

583,  535 

14,  - 

583,  585 

57, 

480 

l,SDl)d.6,189  ai)4 

. 

190,  296 

21, 

583,  535 

81-83, 

282,  241 

89,40, 

509 

5. 

.   318 

14-16, 

413 

- 

-   203 

13, 

206 

11.  - 

.   456 

25,- 

414,  417 

25,   - 

261,267 

28,. 

-    268 

27.28, 

-  269 

28-88, 

261,269 

41, 

268 

23,   - 

-  207 

Statutes,  Conbtbuction  of. 

See  Attobkbys-at-law,  3,  4. 


Towif  Tbeasubbb,  5. 
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SUBROGATION. 

One,  who,  having  no  interest  to  protect^  voluntaidly  loans  money  to  a  mort- 
gagor for  the  purpose  of  saosfyin^  and  canceling  the  mortgage,  taking 
a  new  mortga^  for  his  own  secunty,  cannot  have  the  former  mortgage 
revived  and  hunself  subrogated  to  the  rights  of  the  mortgagee  therem. 
Watson  V.  Wilvox,  643 


SUMMONS. 

1.  Courts  of  record  of  this  state,  in  actions  upon  contract,  may  obtain  juris- 

diction of  a  nonresident  defendant,  having  property  in  this  state,  by  ser- 
vice of  summons  by  publication;  but  the  statute  providing  for  such  ser- 
vice (R.  S.,  ch.  124,  sec  10)  must  be  strictly  followed.  Liienav.  McCor- 
tmck  a  a/„  313 

2.  After  the  order  of  publication  in  this  case,  a  copy  of  summons  and  com- 

plaint was  mailed  to  defendants,  by  their  firm  name,  giving  the  initials 
only  of  their  Christian  n^mes.  which  were  known  to  the  plamti£f.   Held, 

(1)  That  if  a  copy  had  beeh  so  directed  and  mailed  to  each  of  them, 
it  would  have  been  a  doubtful  service.    KeUam  v.  Toms,  38  Wis^  592. 

(2)  That  the  mailing  of  one  copy  to  both  could  operate  at  best,  as  ser- 
vice on  one  only,  not  affecting  the  other;  and  the  uncertainty  which,  if 
either,  might  receive  the  copy  so  mailed,  makes  it  prima  facie  void  as  to 
both.  Ihid. 

3.  A  subsequent  personal  service  on  one  of  the  defendants,  without  this  state, 

with  no  attempt  to  serve  the  other,  was  not  a  sufficient  compliance  with 
the  statute.  Ibid. 

4.  Judgment  as  upon  defoult  having  been  rendered  against  the  defendants 

alter  the  attempts  at  service  above  described,  they  were  entitled  to  have 
it  opened,  for  the  irregularity.  Ibid, 


SUNDAY. 

By  ch.  243  of  1861  (Tay.  Stata.,  836,  §  12),  commercial  paper  maturinff 
on  Sunday  or  on  a  legal  holiday  becomes  due  and  payable  on  the  neS, 
preceding  secular  day;  and  by  analogy  to  this  statute,  where  anv  other 
contract  oy  its  terms  matures  on  a  Sunday  or  legal  hoHoay,  it  will  oe  held 
to  mature  on  the  next  preceding  secular  day.   Siegb6>ietai,v,SHleSf533 

SUBETT. 

See  ToTra  Tbeasobeb,^3-7. 


TAX  CERTIFICATES. 

Tax  oertifieates  held  void  because  the  cost  oi  revenue  stamps  thereon  was 
included  in  the  amount  far  which  the  land  was  sold.  Mker  r.  Super ^ 
visors  of  Columbia  Co.,  444 

An  action  on  tax  certificates  issued  May  10, 1864,  held  to  have  been  barred 
at  the  expiration  of  six  years  years  mmi  that  time,  by  ch.  112,  Laws  of 
1867.    A  remark  in  Wolff  r.  Supervisors,  29  Wis.,  79,  overruled.   Ibid. 
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3.  Even  under  sees.  26,  27,  ch.  22  of  1859,  the  period  of  limitation  would  be- 
gin to  run  from  the  diisoovery  of  any  fact  rendering  the  sale  invalid,  and 
would  not  be  suspended  by  mere  error  of  law.  But  the  acts  <}f  1867  and 
1868  fixed  the  bar  at  six  yean  from  the  ''  dote  <2f  9aU:*  Ibid. 


TOLLS. 

1.  The  riflht  to  collect  tolls  upon  logs  put  into  a  river,  granted  by  a  statute, 

is  a  nanohise,  and  like  <»her  property  must  have  a  certain  owner.  Sel- 
lers V.  Union  Lumbering  Co,,  525 

2.  Gh.  12  of  1873,  by  its  terms,  authorises  any  penoB;  company,  ooip(»ation, 

their  successors  or  assigns,  who  shall,  at  a  prescribed  expense,  have  im- 
proved a  certain  river  oy  prescribed  wc«ks,  and  shall  iceep  the  same  in 
repair,  so  as  to  fodlitate  the  floatinff  of  logs,  to  collect  certun  tolls  upon 
logs  put  into  the  river.  Held,  that  the  statute  purports  to  grant  the 
franchise,  not  to  one  person,  or  company  of  persons,  ot  corporation,  but 
to  every  person  improving  the  river  according  to  the  tenns  d  the  statute, 
whether  before  or  after  its  passage;  and  it  is  void  for  want  of  a  certain 
granic4.  Ibid. 

TOWNS. 

1.  Ch.  458,  P.  St  L.  Laws  of  1869,  which  attempts  to  takefrcnn  the  possession 

and  control  of  the  town  officers  in  Chippewa  county  a  portion  of  the 
moneys  raised  in  their  towns  for  highway  purposes,  and  entrust  its  ex- 
penditure to  the  county  board,  oon&aiy  to  the  (general  law  (ch.  19,  R. 
S.),  violates  sec.  23,  art.  lY  of  the  state  constitution,  which  requires  the 
system  of  town  and  county  government  to  be  as  nearly  uniform  as  prac- 
ticable.   McBae  r.  Hogan  et  al.,  b2d 

2.  A  town  is  liable  for  defects  anywhere  in  the  wodoed  and  traveled  part  of  a 

highway,  although  the  same  may  be  wide  enough  for  three  or  teams 
abreast,    MatthewB  et  ux.  v.  Town  ofBaraboo,  674 


TOWN  TREASURER. 

1.  Where  the  warrant  of  the  town  derk  to  t^ie  town  treasurer  commanded 

the  latter  to  pay  the  countv  treasurer,  as  state  tax,  a  certain  sum,  which 
iq>peared  to  oe  less  than  tlie  aggregate  of  the  several  items  of  sUte  tax 
carried  out  in  the  tax  roll  deuvered  with  the  warrant,  and  to  retain,  as 
such  town  treasurer,  a  certain  sum,  less  than  the  aggregate  of  the  sev- 
eral items  of  town  tax  in  said  tax  roll,  and  to  pay  the  balance  of  tax 
collected  to  the  county  treasurer,  it  was  his  duty  to  execute  the  warrant  as 
he  received  it,  and  he  had  no  authority  to  investigate  cm:  c(»rect  any  er- 
rors therein.     Stahl  v.  (yMaUey  etal.,  328 

2.  In  an  action  by  the  county  treasurer  on  such  town  treasurer's  bond,  for 

fsakae  of  the  latter  to  pay  over  to  tlie  fcHiner  the  fall  amount  which  he 
was  required  to  pay  by  said  warrant,  as  county  tax:  JJ«2(^  that  defendant 
was  liaUe,  although  it  appeared,  and  was  acfjudged  by  the  court,  that 
the  amounts  of  town  and  state  tax  named  in  the.warrant  were  errone- 
ous, and  that  defendant  had  paid  to  plaintiff  the  whole  sum  which  the 
warrant  shoijdd  have  commanded  him  to  pay.  Ibid^ 
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8.  The  (muBBion  of  the  chaixman  of  town  supemsora  to  formally  approve  the 
town  treasmer^s  bond  as  reanired  by  law,  does  not  rdieve  the  treasurer 
or  his  sureties  from  thdr  lialnlihr  on  the  Ixmd.  8uperv%9or9  cf  Omro  v, 
Kaifne  eial.,  468 

4.  The  liahiH^  of  a  surety  cannot  be  indefinitely  extended;  and  in  case  <^  an 

annual  office,  the  surely  is  presumed  to  contract  for  the  faithfulness  ol 
the  officer  only  for  the  year  for  which  he  was  diosen,  and  such  further 
time  as  is  reasonaUy  sufficient  for  ike  Section  and  qualification  of  his 
mxemoir.  Ibid. 

5.  The  statut(My  provision  (T«y.  Stats.,  863,  §  76),  that  if  a  town  izeasuzer 

shall  refuse  to  serve,  or  if  his  office  shall  become  vacant,  the  town  super- 
visors *' shall  forthwith  appoint  a  treasurer,*'  does  not  require  the  board 
to  act  on  the  vuy  day  wli^  the  time  for  the  treasurer  elect  to  qualify 
,  expires  without  his  having  done  so;  especially  where  he  has  up  to  that 
day  manifested  an  intention  to  serve.  Ilnd. 

6.  Under  the  laws  of  this  state,  a  town  treasurer  holds  his  office  for  one  year  and 

until  his  8iiooee8(»r  is  eleded  and  qualified;  and  where  such  a  treasurer, 
being  elected  his  own  successor,,  manifested  an  intention  to  hold  for  the 
second  term,  hy  taking  the  oath  of  office  and  filing  his  bond,  but  with- 
out sureties,  and  continued  to  act  as  such  treasurer  nearly  two  months 
after  the  time  limited  by  law  for  qualifying  for  the  second  tam,  and 
neglected  to  i>ay  over,  to  the  successor  then  appointed,  the  moneys  of 
the  town  in  ms  hands:  Heldf  that  both  he  and  his  sureties  were  liable 
on  his  first  bond,  especially  as  the  mon^  for  which  he  was  in  defeuilt 
came  to  his  hands  during  his  first  term,  and  were  during  that  term 
deposited  in  a  bank,  and  were  lost  bv  the  fiulure  of  such  oank  witiiin 
one  we^  after  the  expuration  of  the  time  given  him  to  qualify  for  the 
second  term.  Ibid, 

7.  Where  a  town  ti:ea8urer  deposits  the  town  money  in  a  bank  without 

authoriW  of  law,  and  it  is  lost  by  &ilure  of  the  bank,  he  and  his  sureties 
cannot  defend  on  the  ground  tnat  he  was  not  guilty  of  want  of  care  or 
diligence  in  making  such  deposit.  Ibid, 

Tbovbb.' 

See  CoNTBBsiOK,  8^. 


TRUST. 

1.  If  the  vendor  of  land  transfers  to  another  the  purchaser's  notes  for  tiie  ythole 

of  the  unpaid  purchase  mcm^,  he  will  hold  tiie  legal  title  in  trust  for  the 
security  of  his  assignee;  and  on  failure  of  the  punmser  to  pay  such  notes 
at  maturify,  the  assignee  will  be  entitied  not  only  to  a  strict  foreclosure 
of  the  pnrdiaser's  equity  of  redemption,  but  to  a  judgment  against  the 
vendor  enforcing  the  execution  of  suich  trust  in  some  uppxopnaJbe  manner. 

Ibid. 

2.  Whether  a  mere  vendor's  lien  will  p^s  to  and  be  enforceable  I7  an  as- 

signee ot  the  purchase-money  debt,  is  not  here  consideEed.  Ibid. 

8.  Where  the  vendor  tiwisfeis  only  a  part  of  the  purchase-money  notes,  he 
will  hold  the  legal  titie  as  trustee  for  his  assiffnee  pro  iatiio;  and,  after 
a  stdct  foredosure  in  his  own  behalf  upon  ae&ult  in  payment  of  the 
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notef  by  him  retained,  he  wiU  hold  the  abeohite  title  to  an  imdiTided 
portion  of  the  land  as  trustee  for  his  aasi^^nee,  the  amoont  of  the 
assignee's  interest  in  the  land  being  proportioned  to  his  interest  in  the 
unpaid  poichase  money.  Ibid. 

In  an  action  by  the  holder  of  a  part  of  the  jmrchase-money.  notes  m  snch  a 
case,  it  is  error  to  a^judffe  the  plaintiffs  rights  in  the  land  paramattntio 
those  of  the  vendor,  or  u>  direct  a  sale  of  the  land  and  a  personal  jnd^^ 
ment  against  the  vendor  €or  a  deficiency:  bat  he  should  be  adjudged  to 
convey  to  the  plaintiff  the  proper  undivided  part  of  the  land,  or,  if  he 
cannot  do  that  to  make  compcoisation  therefor  on  equitable  terms;  and 
this  relief  should  be  granted  vdiere  the  necessary  focts  are  all^^ed  m  the 
complaint,  though  i&  specific  relief  there  demanded  is  a  forf^Joeure  and 
sale.  Ibid, 


VARIANCE 

1.  The  variance  between  a  mere  legal  defense  of  payment  and  an  equitable 

counterclaim  for  specific  performance,  is  material  and  vital^  and  cannot 

I  be  (fisregarded,  orciured  by  summary  amendment  on  the  tnal.    StatceU 

et  al.  V.  Eldred,  614 

2.  The  complaint  for  iiguries  caused  bv  a  defective  highway,  charged  tiie  ac- 

cident to  a  rock  or  stone,  and  the  evidence,  talen  without  olijection, 
tended  to  show  that  the  accident  resulted  from  a  stone,  or  rut,  or  both. 
Held, 

(1)  That  if  the  question  of  vaxianoe  had  been  raised  on  the  trial,  by 
objection  to  evidence  of  the  rut,  plaintiflb  should  have  been  permitted  to 
amend  according  to  the  foct,  before  verdict. 

(2)  That  the  Question  of  variance,  not  having  been  raised  on  the  trial, 
was  waived  by  the  defendant,  and  could  not  be  raised  after  verdict.  So 
held  where  the  defendant  attempted  to  raise  that  question  by  exceptions  to 
the  chaxse,  taken  (under  the  statute)  during  the  term,  but  after  tiie  jury 
wasdiscnar^. 

(3)  That  if  the  complaint  had  not  been  amended  after  verdict,  the  judg- 
ment could  not  have  oeen  reversed  for  the  varianoe,  and  such  amencunent 
therefore  worked  no  iivjuiy  to  the  defendant;  and  an  affidavit  of  surprise 
made  by  defendant  after  verdict,  pending  a  motion  for  a  new  trial,  and 
before  me  allowance  of  such  amendment,  was  too  late  for  any  purpose 
except  as  an  appeal  to  the  discretion  of  the  coiirt  below  on  the  motion  for 
a  new  triaL    Matthews  et  ux,  v.  Town  of  Baraboo,  674 


VENDOR  AND  PURCHASER. 

1.  Where  the  vendor  in  a  land  contraet  is  able,  ready  and  willing,  at  the  proper 

time,  to  ocmvej  the  land,  and  ofifers  to  do  so,  but  the  vendee  absolutelv 
refuses  to  receive  a  deed  or  pay  any  part  of  the  purchase  money  as  agreea, 
the  vendor  may  maintain  an  action  on  the  contract  without  having  actu- 
ally made  and  tendered  a  deed.    McWiUittms  v.  Brookens,  384 

2.  In  an  action  for  the  conversion  c^  a  dwelling  house  removed  from  the  lot 

on  whidi  it  was  built  to  other  land,  the  presumption  is  that  it  had  heea 
attached  to  the  former  lot  and  beoeime  attached  to  the  latter,  so  as  to 
form  in  each  case  part  of  the  realty.    Northrup  v,  Truak^  515 
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3.  The  person  who  removed  the  house  not  havinff  been  a  mere  trespasser,  but 

the  equitable  owner  of  the  house  and  of  the  lot  on  which  it  was  built,  the 
house,  while  in  transitu  between  the  two  lots,  was  personalty,  the  suigect 
of  oonversion.    Huebschmann  r.  McHenty,  29  Wis.,  6^5,  distinguished. 

Ibid. 

4.  It  seems  that  one  who  had  no  possession,  real  or  oonstructiye,  of  the  house 

while  in  transitu^  but  merely  permitted  it  to  be  attached  to  his  soil  by 
the  person  who  removed  it,  could  not  be  hdd  guilty  of  a  conversion  of  the 
house.  Ihid. 

5.  If  one  who  is  rightfully  in  possession  of  land  under  a  contract  of  sale,  after 

de&ult  in  payment  but  before  any  foreclosure  of  his  equity,  dispose  of  a 
house,  attached  to  such  land  (as  by  removinff  it  to  other  land),  the  vendor 
in  the  land  contract,  having  no  possessory  title  to  the  house,  cannot  main- 
tain replevin  or  trover  therefor.  Ibid, 

6.  If  the  purchaser  in  a  land  contract,  before  payment  of  the  price,  has  no 

ru^ht  as  against  the  vendor  to  remove  a  builmng  thereon,  and  so  dimin- 
ish the  value  of  the  security  (as  intimated  in  Seatoff  v.  Anderson,  28  Wis., 
212),  still  the  vendor's  remedy  in  such  a  case  is  not  by  action  for  dam- 
,  but  by  proceeding  to  stay  waste.    Fairbank  r.  Cud$oarth,  83  Wis., 

Ibid. 


VENUE. 

1.  In  a  divorce  suit  not  commenced  in  th6  county  of  defend^t's  residence, 

he  is  entitled  to  have  the  venue  chan^^  to  that  county/^otwithstand- 
ing  plaintiiTs  affidavit  that  the  drcuit  judge  thereof  is  pr^'udiced  against 
her;  although,  upon  renewal  of  such  affidavit  after  the  change  of  venue, 
she  may  be  entitled  to  have  the  cause  sent  out  of  that  circuit  for  trial. 
Moe  r.  Moe,  306 

2.  Where  the  summons  is  served  on  the  defendant  in  his  own  county,  his  de- 

mand that  the  venue  be  changed  to  that  county  (under  sec.  4,  ch.  123, 
R.  S.)  does  not  operate  as  a  stay  of  proceedings;  and  the  court  in  which 
the  action  is,  has  authority,  pending  the  motion  for  the  change  of  venue, 
to  order  payment  of  temporary  aEmony  and  suit  money.  Bonnell  v. 
Gray,  36  Wis.,  574,  followed.  Ibid. 

3.  An  order  refusing  to  change  the  place  of  trial  on  account  of  the  prejudice 

of  the  people  ol  the  county  in  which  the  action  was  brought,  is  appeal- 
able, and  it  may  also  be  reviewed  on  appeal  from  the  fimd  judgment; 
and  one  such  order  made  in  an  action  does  not  bar  a  second  luce  motion 
by  the  same  pwiiy  on  the  same  ground.  UackeU  v.  Carter,  38  Wis., 
394.  Schattchsneider  V.  Johnson  et  al,,  387 

4.  The  granting  of  a  change  of  venue  in  such  cases  rests  in  the  sound  dis- 

cretion of  the  court,  acting  upon  its  own  knowledge  and  observation  as 
well  as  upon  the  proofs  presented;  and  its  decision  wiU  not  be  reversed 
except  for  an  abuse  of  diwaretion.  Ibid^ 

5.  Whether  the  petition  of  a  paorty  to  an  action,  representing  the  judge  to  be 

related  to  the  parties  and  necessarily  and  insensiblsr  prmudioed  in  the 
case,  but  not  praying  a  change  of  venue,  properly  raises  the  question  of 
pr^udioe,  is  not  here  decided.    Van  Slyke  v.  Mut.  Fire  Ins.  Co.^       390 

6.  Although  the  statute  (R.  S.,  ch.  123,  sec  8)  gives  a  party  to  an  action  the 
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right  to  a  change  of  tibe  place  of  trial  on  the  gionnd  that  the  judge  is 
prejadioed,  aiMl  not  because  (such  party  believes  or  fears  that  he  is  so,  yet 
when  the  application  is  made  to  the  judge  whose  prtjudice  is  alleged^ 
although  alleged  only  upon  belief,  the  place  of  trial  must  be  changed,  the 
statute  making  the  averment  in  such  case  condusive  prooL  Seehawer  v. 
City  qf  Milwaukee,  409 

7.  Under  sec.  5,  oh.  352  of  1860  (as  re^nacted  by  sec.  1,  ch.  280  of  1873),  in  an 

action  commenced  in  the  cucuit  court  for  Milwaukee  county,  iz  either 
party  entitles  himself  to  a  change  of  the  place  of  trial  to  any  cf  the  rea- 
sons menticMied  in  said  statute,  the  action  must  be  sent  to  the  county 
court  of  the  same  county,  *'  unless  it  shall  appear  '*  that  one  of  the  same 
olgections  exists  to  tiymff  such  action  before  the  judge  of  the  county 
court.  Held,  that  the  affidavit  of  the  party  to  the  pr€3u<Bce  of  the  county 
judge  is  not  conclusive  in  such  a  case,  but  the  averment  is  traverBable 
and  sufcdect  to  be  a4iudicated  by  the  circuit  court  Ibid. 

8.  No  argument  adverse  to  the  foregoing  conclusion  can  be  drawn  from  ch. 

95,  R.  S.  of  1849:  that  statute  having  been  repealed  bv  sec  1,  dx.  191. 
R.  S.  of  1858,  altnough  preserved  in  the  appendix  to  that  revision.   /  bid. 


VERDICT. 

Where  there  is  a  si^ecial  finding  of  hdB  inconsistent  with  the  general  ver- 
dict for  the  plamtafT,  the  former  must  control,  and  defendant  is  entitled 
to  judgment  B.  8.,  «h.  182,  sec  32.  Lemke  v.  Ch.,  M.  <t  St.  P.  B'y 
Co.,  449 


VERIFICATION  OF  PLEADING. 

Under  ch.  60  of  1802  (which  g;ive8  discretion  to  the  dicnit  courts  to  allow 
costs  upon  verifieci  compl&ts  in  cases  within  the  jurisdiction  of  a  justice, 
when  tne  sum  demanded  shall  exceed  $100),  the  veiificatkm  of  the  orig- 
inal complaint  claiining  over  $100  is  sufficient  to  the  discretion  of  the 
circuit  court  to  rest  upon,  thou^  the  complaint  be  afterwards  amended 
in  some  particulars,  not  changing  the  cause  of  action  nor  reducing  the. 
amount  claimed  below  $100.    Power  v.  Eoekwell,  585 


WAIVER. 
See  Sales  (A.),  8. 

1.  Defendant  gave  his  notes  here  in  suit  for  the  full  purchase  price  of  a  rea|>er, 

qfUr  he  Imd  used  and  tested  it  during  one  season;  but  defends  agamst 
the  notes  for  breach  of  warranty  as  to  the  quality  and  capacity  of  the 
reaper.  There  was  evidence  tnat  he  gave  them  at  the  solkroition  of 
plamtifTs  ag[ent  to  enable  the  latter  to  settle  with  his  princ^ials,  and 
upon  a  promise  that  it  should  make  no  difference  in  his  Uabilitv.  Held, 
that  the  giving  of  the  notes  was  not  per  se  a  waiver  of  the  oreach  c^ 
warranty.    Harrison,  Judd  d-  Co.  v.  Crocker,  68 

2.  The  action  being  for  the  balance  of  mutual  aocounts,  one  of  the  items  was 
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for  services  rendered  by  a  law  fiim  of  which  plaintiff  was  a  member,  and 
no  assignment  of  the  claim  to  him  was  shown.  No  olgectionB  were 
taken  to  the  item,  either  by  demurrer  or  answer,  on  the  ^fiound  of  a  de- 
fect of  parties  plaintiff  or  a  mi«oinder  of  causes  of  action.  Held,  that 
such  objections  were  tcaived.    rates  v.  Shepardsan,  173 

8.  Defendants,  appearing  for  that  pnrpoee  only,  moved  to  vaeafte  8  judgment 
against  them,  on  the  ground  that  the  court  had  not  aoauired  juriscudion 
of  them.  An  order  was  thereupon  made  raca&g  mb  judgment,  but 
setting  a  time  for  them  to  answer;  and  from  this  mey  took  no  appeal. 
Heldf  on  plaintiff's  appeal,  that  by  such  Bubnuasion  to  ihe  order,  de- 
fendants waived  the  defect  of  jurisdiction;  and  the  question  piresented 
here  is  not  that  of  jurisdiction,  but  only  whether  the  judffment  was  prop- 
erly opened  for  irregularity.    Likens  v.  McCormick  et  oT,  313 

4.  The  oonmion  council  of  a  dtjr  having  ordained  a  chanjTO  of  the  grade  of 

numerous  streets,  in  a  part  of  the  city  in  whidi  jdaintiff^  lots  were  situate, 
and  having  executed  the  ordinance  in  part,  plaintiff,  who  was  suffering 
serious  Gpmal  iiuu^  from  such  partial  execution,  in  order  to  relieve 
himself  from  su(m  iigury,  signed  a  petition  to  the  common  council  to 
have  the  street  frontmg  ms  lora  completed  aoooerding  to  such  grade.  HeUy 
that  this  was  not  a  waiver  of  his  nght  to  damages  for  such  change  of 
grade.    Herzer  r.  City  of  Milwaukee,  360 

5.  The  referee  havin«^  rejected  certain  items,  and  defendant  having  excepted 

merely  to  his  failure  to  allow  $150  therefor,  the  court  eired  in  allowing 
more  than  that  sum.    Tales  v,  Sh^^rdson,  173 

6.  In  an  action  on  a  fire  insurance  policy,  whidi  by  its  terms  was  to  be  void 

a  the  plaintiff  should  procure  additional  insuranoe  without  notifyinfirthe 
insurer  and  having  the  same  indorsed  on  the  policy,  if  it  appears  ths3  ad- 
ditional insurance  was  obtained  at  the  time  the  policy  was  issued^  and 
was  not  thereafter  increased,  and^  that  the  insurer,  throueh  the  agent, 
knew  the  &ct  at  the  time,  and  vrith  sudi  knowledge  paid  a  portion  of 
the  loss,  the  policy  must  be  treated  as  valid.  Sherman  v.  Mad.  Mut,  Ins, 
Co,,  104 

7.  AconditioninapolicTof  a  mutual  insurance  company,  that  "when  a  note 

is  taken  for  the  cash  premium,  if  it  is  not  paid  vrithin  sixty  days  after 
due,  all  obligations  of  the  company  to  the  insured,  until  sudi  note  is 
X)aia,  are  suspended,''  hM  vahd.  If  such  condition  had  further  pro- 
vided that  in  case  oi  deibuilt  the  whole  cash  premium  should  he  con' 
sidered  earned,  acceptance  of  the  whole  amount  by  the  insurer  after 
a  loss  would  not  he  a  waiver  of  the  condition,  or  make  the  insurer  liaUe 
for  such  loss;  although  such  payment  during  the  life  of  the  pdicjr  would 
revive  the  risk  from  the  date  of  the  payment  as  to  all  of  the  insured 
property  then  remaining.     Joliffe  v.  mad»  Mut,  Ins,  Co,,  111 

8.  During  the  suiqpension  of  a  polity,  no  premium  is  earned;  and  in  the  ab- 

sence of  a  stipulation  mnlriTig  the  whole  premium  due  on  de&nlt  as  above 
described,  acceptance  of  the  whole  after  default,  with  notice  ol  a  loss 
which  occurred  during  the  de&uilt,  is  a  waiver  of  the  condition,  and 
TOBkes  the  insurer  liable;  such  acceptance  being  inconsistent  with  anv 
claim  that  the  risk  was  suspended  when  the  loss  occurred.  Ihia, 

9.  An  assessment  by  defendant  on  the  premium  notes  of  persons  to  whom  it 

has  issued  poliaes,  being  payable  absolutely,  whether  sudi  policies  have 
been  forfeited  or  not,  an  acceptance  of  sudi  a  payment  arber  a  loss  of 
which  the  company  has  notice,  is  not  a  waiver  of  any  forfeiture.      Ihid 
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WARRANTT. 

See  Sales  (A.),  6.    Waiver,  1. 

Where  machinerv,  made  to  order,  fails  to  answer  the  puipoee  for  which 
the  maker  knew  it  was  ordered,  or  fails  to  perform  as  warranted, 
the  purchaser  may  relieve  himself  from  liability  to  pay  for  it,  by  re- 
tunuiur  or  offering  to  return  it  within  a  reasonafie  time;  or  may  retain 
it,  and,  in  an  action  for  the  contract  price,  recoup  Mb  damages  for  breach 
of  the  contract  of  warranty,  including  the  difference  between  the  actual 
value  of  the  machineiv  and  what  its  value  would  have  been,  had  it  been 
as  wairanted.    Metrill  et  al.  v.  Nightingale  et  al,,  .  247 

Waste. 

See  CoKVEBSiONi  5. 

WILLS. 

1.  Li  sec.  29,  ch.  97,  R.  S.  (which  provides  that  "  when  a  devise  or  legacy  shall 

be  made  to  any  child  or  other  relation  of  the  testator,  and  tiie  devisee  or 
legatee  shall  die  before  the  testator,  leaving  issue  who  shall  survive  the 
testator,  such  issue  shall  take  the  estate  so  given  '*),  the  word  *'  relation  *' 
includes  only  relations  by  consanguinity.  Cleaver  et  al.  v.  Cleaver  etal,j96 

2.  The  testator *s  wife  having  died  before  him,  a  bequest  made  to  her  by  the 

will  lapsed,  although  she  left  issue  which  survived  him.  Ibid. 


WITNESS. 

1.  In  an  action  by  a  married  woman,  her  husband  may  testify  in  her  behalf 

as  to  acts  done  by  him  as  her  agent,  whether  done  in  her  presence  or  in 
her  absence.    Menk  v.  Stei^fartt  370 

2.  On  taking  a  conveyance  of  certain  property  from  defendant's  intestate, 

glaintiff  caused  to  be  assigned  to  him  a  certain  mortgage  belonging  to 
er  husband,  executed  by  one  L.  Afterwards  plaintin  reconveyed  to  the 
intestate  his  said  proper^,  and,  about  a  year  thereafter,  L.  paid  his 
mortgage  debt  to  plaintifTs  husband,  and  received  from  faim  a  satisfac- 
tion ot  the  mortgage  theretofore  executed  by  the  intestate.  In  the  trans- 
actions concerning  those  conve^rances,  plaintiff's  husband  acted  generally 
as  her  agent.  Held,  that  in  this  action  he  could  not  testify  that  he  did 
not  act  as  her  agent  in  receiving  the  payment  of  L.'s  mortgage.       Ibid. 
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